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In order to develop a copper and gold open pit mining and milling operation in British
Columbia, amining company submitted a project description to the BC Environmental Assessment
Office. Public comment was sought and the Office subsequently determined that the project was
not likely to cause significant adverse, environmental, heritage, social, economic or health effects
and issued a provincia environmental assessment certificate. The company also submitted to the
federal Department of Fisheries and Oceans applications for dams required to create a tailings
impoundment area. Initialy, the Department stated that a comprehensive study was required
becausethe project fell within the provisions of the Comprehensive Study List Regulations (“CSL™)
promulgated under the Canadian Environmental Assessment Act (“CEAA”). It subsequently scoped
the project as to exclude the mine and mill and, given this, concluded that a comprehensive study
was no longer necessary and that the assessment would proceed by way of screening. Additional
public comment was not sought and the screening instead relied on information collected through

the cooperative federal/provincia environmental assessment process. Thefederal screening report



concluded that the project was not likely to cause significant adverse environmental effects and the
responsible authority made the decision to allow the project to proceed. MiningWatch filed an
application for judicia review of the decision to conduct a screening rather than a comprehensive
study. The Federal Court allowed the application, concluding that the responsible authority had
breached its duty under the CEAA by scoping the environmental assessment so that it only required
ascreening. The court quashed the decision to issue permits and approvals and prohibited further
action by the responsible authority until it had conducted public consultation and completed a
comprehensive study pursuant to s. 21 of the CEAA. The Federal Court of Appeal set aside the

decision.

Held: The appeal should be allowed.

The CEAA and regulations require that the environmental assessment track be
determined according to the project as proposed; it is generally not open to aresponsible authority
to changethat level. Aninterpretation which providesthat theword “project” in s. 21 of the CEAA
means “ project as proposed” by the proponent, rather than “ project as scoped” by the responsible
authority, is consistent with the statutory definition of that word in s. 2 of the CEAA, the language
of the relevant regulations, and with Parliament’s intent as found in the respective roles of the
responsible authority and the Minister in conducting environmental assessments under the CEAA.

Where, as here, aproject as proposed islisted on the CSL, therequirementsin s. 21 are mandatory.

Tracking and scoping are distinct steps in the CEAA process. While the responsible

authority does not have the discretion to determine the assessment track, once the appropriate track



is determined, it has the discretion to determine the scope of the project for the purposes of
assessment under s. 15(1)(a) of the CEAA. Inthe event that the project isreferred to a mediator or
areview panel under s. 21.1(1)(b), the scope of the project is determined by the Minister after
consulting with the responsible authority pursuant to s. 15(1)(b). The presumed scope of the project
to be assessed is the project as proposed by the proponent but, as an exception to this general
proposition, theresponsibleauthority or Minister may enlarge the scopein the circumstances set out
ins. 15(2) or (3). The responsible authority or Minister cannot reduce the scope of the project to
less than what is proposed by the proponent. For a project subject to a comprehensive study, the
responsi ble authority can, and should, minimize duplication by using the coordination mechanisms
provided for in the CEAA. In particular, federal and provincial governments can adopt mutually

agreeable terms for coordinating environmental assessments.

In the present case, the federal environmental assessment should have been conducted
for the project as proposed by the proponent. Sincethe proposed project was described inthe CSL,
the requirements of s. 21 applied. The responsible authority was free to use any and all
federal-provincial coordinationtoolsavailable, butit wasstill required to comply with the provisions
of the CEAA pertaining to comprehensive studies. By conducting a screening, the responsible

authority acted without statutory authority.

In exercising hisdiscretion to grant therelief hedid, thetrial judge did not take account
of a number of relevant and significant considerations and granted broader relief than was
appropriate. MiningWatch has no proprietary or pecuniary interest in the outcome of the

proceedings and did not participate in the environmental assessment conducted by the provincial



authority. No evidence of dissatisfaction with the environmental assessments conducted by the BC
Environmental Assessment Office or the responsible authority and no evidence of dissatisfaction
with the assessment process from anyone el se was brought forward. MiningWatch hasbrought this
judicial review as atest case of the federal government’s obligations under s. 21. They made a
strategic decision not to challenge the substantive scoping decision. When all the relevant
considerations are taken into account, the appropriate relief isto allow the application for judicial
review and declare that the responsible authority erred in failing to conduct acomprehensive study.
No further relief iswarranted. The focus of MiningWatch’ s interest as a public interest litigant is
the legal point to which the declaration will respond and there is no justification in requiring the
proponent of the project to repeat the environmental assessment process when there was no

challenge to the substantive decisions made by the responsible authority.
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ROTHSTEIN J. —

1. Introduction

[1] The Canadian Environmental Assessment Act, S.C. 1992, c. 37 (“CEAA” or the“Act”)
isadetailed set of proceduresthat federal authorities must follow before projectsthat may adversely
affect the environment are permitted to proceed. The Act and its regulations provide for different
levels of intensity with which environmental assessments are to be performed depending upon the
nature of the project under scrutiny. In practice, the intensity with which an environmental
assessment should be conducted determinesthe “track” on which the assessment proceeds, whether

by screening, comprehensive study, mediation or review panel.

[2] Theissueinthisappeal iswhether the environmental assessment track isdetermined by
the project as proposed by a proponent or by the discretionary scoping decision of the federal
authority. In my opinion, the Act and regulations require that the environmental assessment track
be determined according to the project as proposed; it is generally not open to afederal authority

to change that level.



2. Facts

[3] Red Chris Development Company and BCMetals Corporation (“Red Chris’) seek to
devel op acopper and gold open pit mining and milling operationin north-western British Columbia.
The appellant (MiningWatch) is a non-profit society interested in the environmental, social,

economic, health and cultural effects of mining and in particular its effects on indigenous people.

A. The Provincial Assessment Process

[4] On October 27, 2003, Red Chris submitted a project description to the BC
Environmental Assessment Office(*BCEAQ”). TheBCEAO issued an order stating that the project
would require an environmental assessment certificate before proceeding. The BC assessment
proceeded smoothly. Red Chris prepared terms of reference covering all aspects of the project and
made them available for comment by a working group (which included provincia and federa
agencies, and thelocal First Nationsgroups). Red Chrisalso sought public comment on the project
through several open house meetings. Once Red Chrissubmitted itsapplication, the BCEAO posted
the application online for public comment. Members of the public submitted several commentsin
response to the proponent’ s application. On July 22, 2005, the BCEAO released its environmental
assessment concluding that the project “is not likely to cause significant adverse, environmental,
heritage, social, economic or hedth effects’. On August 24, 2005, the province issued an

assessment certificate.

B. The Federal Assessment Process



[5] On or about May 3, 2004, Red Chris triggered the federal environmental assessment
process under ss. 5(1)(d) and 5(2) of the CEAA by submitting to the Department of Fisheries and
Oceans (“DFQ”) applications for dams required to create a tailings impoundment area (an areain
a small valley to be used for the permanent storage of mining effluent). DFO concluded that a
federal environmental assessment would be required. On or about May 21, 2004, a “Notice of
Commencement of an environmental assessment” was posted on the Canadian Environmental
Assessment Registry website stating that DFO, asa* responsible authority” (“RA™), would conduct

a comprehensive study of the project and described the project as an

OPEN PIT MINE WITH ASSOCIATED INFRASTRUCTURE INCLUDING
TAILINGS IMPOUNDMENT AREA, ACCESS ROADS, WATER INTAKE,
TRANSMISSION LINESAND ACCESSORY BUILDINGS(E.G. MAINTENANCE,
CAMPSITE) The scope of the project will be added when available.

In aletter from DFO to other federal departments, DFO stated that a comprehensive study was
required because the project’s proposed ore production was great enough that it fell within the
provisionsof the Comprehensive Study List Regulations, SOR/94-638 (“CSL "), promulgated under

the CEAA.

[6] On June 2, 2004, Natural Resources Canada (NRCan) responded to this letter and
announced that it was also a RA in addition to DFO because Red Chris required an approval under
the Explosives Act, R.S.C. 1985, c. E-17. DFO and NRCan prepared to conduct a comprehensive
study until December 9, 2004, when DFO wrote aletter to the Canadian Environmental A ssessment
Agency advising that it had scoped the project such that it excluded the mine and the mill. DFO

later finalized the scope of the project asonly including thetailingsimpoundment areaand the water



diversion system with ancillary facilities and the expl osives storage and/or manufacturing facility.
As aresult, DFO determined that, as the mine and mill were no longer included in the project as
scoped for environmental assessment, acomprehensive study was not necessary and the assessment
would proceed by way of screening. On December 14, 2004, the online notice of commencement
was retroactively amended to indicate that the project would be subject to a screening rather than

a comprehensive study.

[7] Onor about April 16, 2006, the federal screening report wasreleased. Thereport stated
that it was “based on information collected through the cooperative federal/provincial EA
[environmental assessment] process’. The RAs did not seek additional public comment, relying
instead on the BC environmental assessment and the public notice and responses under it. The
report concluded that the project isnot likely to cause significant adverse environmental effects. On
May 2, 2006, the RAs made their decision to allow the project to proceed. A few days after this
decision, the Screening Report was posted on the Canadian Environmental Assessment Registry

website.

C. Application for Judicial Review

[8] On June 9, 2006, MiningWatch Canada filed an application in the Federal Court for
judicial review of the decision to conduct a screening rather than acomprehensive study. It aleged
abreach of the duty under the CEAA to conduct acomprehensive study and to consult the public on

the scope of the assessment.



3. Judicial History

A. Federal Court, 2007 FC 955, [2008] 3 F.C.R. 84

[9] Martineau J. allowed the application for judicial review. He concluded that DFO had
been correct in first determining that the project required acomprehensive study. He found that the
language of s. 21 of the CEAA, as amended in 2003, made public consultation mandatory for
comprehensive studies and that DFO and NRCan had breached their duty under the CEAA by
scoping the environmental assessment to include only those aspects of the project that fell under

federal jurisdiction.

[10] Martineau J. quashed the decision of DFO to issue permits and approvalsto Red Chris
and prohibited further action by DFO and NRCan until they had conducted public consultation under
s. 21, completed a comprehensive study and complied with all other prerequisites to permit the

project to be carried out.

B. Federal Court of Appeal, 2008 FCA 209, [2009] 2 F.C.R. 21

[11] Degardins J.A., writing for aunanimous Federal Court of Appeal, allowed the appeal .
The Court of Appeal found that “project” for federal environmental assessment purposes means
“project as scoped” by afederal RA. Accordingly, acomprehensive study and public consultation
are only mandatory where a project as scoped by the RA islisted inthe CSL. Degardins J.A. relied

on the Federal Court of Appeal’s earlier decisionsin Friends of the West Country Assn. v. Canada



(Minister of Fisheriesand Oceans), [2000] 2F.C. 263 (* Sunpine’), and Prairie Acid Rain Coalition
v. Canada (Minister of Fisheries and Oceans), 2006 FCA 31, [2006] 3 F.C.R. 610 (“ TrueNorth”),
and its conclusion that “project” in s. 5(1)(d) and s. 15(3) of the Act means “project as scoped”.
Despitearecent amendment tos. 21, DegardinsJ.A. found that TrueNorth wasstill binding because
the introductory text in s. 21(1) was not altered by the amendment. The Federal Court of Appeal

allowed the appeal, set aside Martineau J.” s order and dismissed the application for judicial review.

4. |ssue

[12] The issue in the present case is whether DFO and NRCan as responsible authorities

under the CEAA have been conferred discretion under the CEAA to determine whether an

environmental assessment proceeds by way of a screening or comprehensive study.

5. Analysis

[13] The relevant legidative and regulatory provisions are attached in the Appendix.

A. Procedural Options Under the CEAA

[14] The CEAA is, in the words of its formal title, “[a]ln Act to establish a federal

environmental assessment process’. It provides a process for integrating environmental

considerationsinto planning and decision making (CEAA, Preamble; Friends of the Oldman River

Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3, at p. 71). Inbroad overview, the Act



setsforth five potential procedural options or tracks for environmental assessment depending upon
the nature of the project, i.e., the physical work or physical activity to be reviewed. These five

tracks vary in levels of intensity of assessment:

1 No Assessment

2. Screening

3. Comprehensive Study
4. Mediation

5. Review Panel

1) No Assessment

[15] Section 7 providesthat if aproject isdescribed onthe Exclusion List Regulations, 2007,
SOR/2007-108, or isrequired in response to an emergency, no environmental assessment need be
carriedout. Projectsonthislist areconsidered to haveinsignificant environmental effects. Projects
in the Exclusion List Regulations, 2007 include, for example, the proposed maintenance or repair
of aphysical work (solong asitisnot carried out in anational park, park reserve, national historic

site or historic canal) (Exclusion List Regulations, 2007, Sch. 1, s. 1).

2) Screening

[16] Theleast intense environmental assessment track istermed a“ screening”. If aproposed

project does not appear inthe exclusion list or the comprehensive study list (discussed below), then



a screening is required pursuant to s. 18 of the Act. Projects requiring a screening are those
considered to have some potential for adverse environmental effects, but those effects are not

considered to be significant enough to warrant the more intense assessments discussed below.

3) Comprehensive Study, Mediation, and Review Panel

[17] Finaly, comprehensive studies, mediation and review panels al arise from the listing
of aproposed project inthe CSL. Under s. 21.1(1) of the Act, if aproject is described in the CSL
the Minister of the Environment has three options. Oneisto refer the project to aRA (generdly a
federal department or agency) to proceed with a comprehensive study. A second is to refer the
project to amediator if all interested parties agree. A third isto refer the project to areview panel.
Projectsin the CSL are those considered likely to have significant adverse environmental effects
(CSL Preamble). A mineor mill with aproposed capacity above the specified threshold islistedin

the CSL (CSL, Sch., s. 16).

[18] Some of the more important requirements pertaining to projectsin the CSL that do not

apply to projects that require only a screening assessment are:

1) Mandatory public consultation at the outset and throughout the environmental

assessment process (ss. 21 to 23).

2) A government funding program to facilitate public participation in the environmental

assessment process (s. 58(1.1)).



3)

4)

5)

6)

7)

Determination by the Minister as to whether the environmental assessment should be
conducted as a comprehensive study by the RA or be referred to mediation or to a

review pand (s. 21.1).

Determination by the Minister rather than a RA as to whether the project will cause

significant adverse effects to the environment (s. 23).

Assessment of the purpose of the project and consideration of alternative means of

carrying out the project and the environmental effects of the alternatives (s. 16(2)).

The need for afollow-up program (s. 16(2)).

The capacity of affected renewable resources to meet present and future needs (s.

16(2)).

Generaly speaking, in comparison to a screening, projects in the CSL are subjected to more

intensive assessment, Ministerial oversight and mandatory public consultation.

B. Interpretation of Section 21

[19]

The provision under scrutiny in the present appeal iss. 21 of the CEAA. Section 21

initiatesthe set of proceduresthat RAsmust follow when aprojectislistedinthe CSL. Therelevant

portion of the section reads as follows:



21. (1) Whereaproject isdescribed inthe comprehensive study list, theresponsible
authority shall ensure public consultation with respect to the proposed scope of the
project for the purposes of the environmental assessment, the factors proposed to be
considered in its assessment, the proposed scope of those factors and the ability of the
comprehensive study to address issues relating to the project.

[20] The decision of the Federal Court of Appeal and the positions of the government and
Red Chris on the proper interpretation of s. 21 are largely based on their interpretation of the
application of s. 15(1) of the CEAA. They arguethat s. 15(1), which grantsthe discretion to “ scope”
the project, i.e. define what aspects of the project will be included in the federal environmental
assessment, includes the discretion to “track” the project (i.e. determine the level of assessment).

In other words, they argue that determining the assessment track and determining the scope of the

project are the same step in the assessment process. The “scoping” provision, s. 15(1), provides:

15. (1) The scope of the project in relation to which an environmental assessment
isto be conducted shall be determined by

(a) the responsible authority; or

(b) wherethe project isreferred to amediator or areview panel, the Minister, after
consulting with the responsible authority.

[21] Red Chrisand thegovernment arguethat s. 15(1) isof “ general application” and confers
on aRA the discretion to determine the scope of the project in relation to which an environmental
assessment isto be conducted. Therefore, even though aproject as proposed by aproponent (inthis
case a mine and mill) appears in the CSL, it is open to a RA to scope the project for federa
environmental assessment purposesin amore limited way. Theresult isthat the project as scoped

by the RA isnot inthe CSL and therefore requires only a screening and not acomprehensive study.



They, therefore, support the approach taken in this case by DFO and NRCan which scoped the
project as the talings impoundment area, water diversion system and explosives

storage/manufacturing facility, none of which are listed in the CSL.

[22] They further point out that ss. 18 to 20 which set out the screening process and ss. 21
to 24 which set out the comprehensive study processfollow s. 15. Section 18(1) commences with
the words “[w]here a project is not described in the comprehensive study list”. Section 21
commences with the words “[w]here a project is described in the comprehensive study list” (Red
Chris factum, at para. 72). Red Chris and the government argue that these “screening” and
“comprehensive study” provisions follow directly after the “general” provisions which include s.
15(1). Therefore, the referenceto “project” in ss. 18 and 21 is subject to the scoping discretion in
s. 15(1). Inother words, s. 15(1) gives RAsthe discretion to scope aproject and determinethe track

for assessment. (Red Chris factum, at para. 73).

[23] Red Chrisand thegovernment al so arguethat their interpretation providesthe RAswith
theflexibility required to address the specific circumstances of each project. Thisflexibility allows
for the consideration of the nexus between the assessment and the federal authority, the area of
expertise of the RA, the provincial assessment process, the coordination between the province and
federal authorities, and the elimination of duplication (Red Chris factum, at para. 97, and
government factum, at para. 77). They arguethat the appellant’ sinterpretation, which providesthat
“project” means “project as proposed by the proponent”, leads to arigid, inflexible and arbitrary

approach to environmental assessment (Red Chris factum, at para. 85).



[24] There is perhaps a rationale for the interpretation proposed by Red Chris and the
government. Where proj ectsare subject to environmental assessment by both provincial and federal
authorities, it is not unreasonable to think that such projects should not be subject to two,
duplicative, environmental assessments. Duplication could be minimized by scoping the project for
federal environmental assessment purposes on amore limited basisthan the project as proposed by
the proponent, and by focussing on matters within federal jurisdiction and the specific approvals

sought from the federal government by the proponents of the project.

[25] However, s. 12(4) of the CEAA providesthat in such cases, afederal RA may cooperate
with the provincein respect of the environmental assessment. Detailed provisionsfor coordination
are set out in the Regul ations Respecting the Coor dination by Federal Authoritiesof Environmental
Assessment Procedures and Requirements, SOR/97-181, the Canada-British Columbia Agreement
for Environmental Assessment Cooperation (2004), and similar provincial-federal harmonization
agreements across the country. Thus, Red Chrisand the government’ s policy arguments regarding

duplication and coordination have been recognized in the CEAA and its regulations.

[26] Red Chris and the government rely heavily on two prior Federal Court of Appedl
decisions, TrueNorth and Sunpine. In reaching its conclusion, the Federal Court of Appeal also
relied on these prior decisions. However, | am of the opinion that the approach of the Federal Court
of Appeal and that advocated by Red Chris and the government cannot be sustained. To the extent
that the decisions relied on by Red Chris, the Government and the Federal Court of Appeal are

inconsistent with the analysis that follows, these reasons now govern.



[27] The duty of this Court is to interpret the Act based on its text and context. A close
reading of the relevant provisions of the CEAA leads to the conclusion that it is not within the

discretion of the RA to conduct only a screening when a proposed project islisted in the CSL.

[28] The starting point in the statutory interpretation exercise is the definition section, s. 2,
of the CEAA. “[PJroject” in relation to a physical work is defined in English as “any proposed
construction, operation, modification, decommissioning, abandonment or other undertaking in
relation to that physical work”. “Projet” is defined in French as “Réalisation — y compris
I’ exploitation, la modification, la désaffectation ou la fermeture — d’ un ouvrage ou proposition
d’ exercice d’ une activité concréte, non liée a un ouvrage, désignée par reglement ou faisant partie
d’ une catégorie d' activités concretes désignée par reglement aux termes de I’alinéa 59b)”. The
English definition of “project” expressly usestheword “ proposed” and therefore means*“ project as
proposed by the proponent”. Although the French definition does not use the word “proposed”,
implicitinthe French meaning of theword “projet” isthe notion of proposal: [TRANSLATION] “Idea
of something one proposes to accomplish ... the word projet relates to something done before the
project iscarried out, unlike the English word, which covers both senses.” (Multidictionnairedela
langue francgaise (5° éd. 2009), at p. 1313. In any event, even if “projet” were broader than the
English equivalent, the common meaning would favour the more restricted meaning (see Schreiber
v. Canada (Attorney General), 2002 SCC 62, [2002] 3 S.C.R. 269, at para. 56, per LeBd J.).
Therefore, the starting point of this analysisisthat the statutory definition of project is“project as

proposed”.

[29] It is certainly possible that this definition may not apply to every use of the term



“project” inthe statute— particularly inthe case of the CEAAwheretheterm* project” appearswell
over 300times. But, displacement of the defined term requiresexpresswordsor necessarily implied
context that Parliament did not intend for the definition to apply to that particular use of the term
(Interpretation Act, R.S.C. 1985, c. 1-21, s. 15(2); Thomson v. Canada (Deputy Minister of
Agriculture), [1992] 1 S.C.R. 385, at p. 400; R. Sullivan, Sullivan on the Construction of Satutes
(5th ed. 2008), at p. 215). Thereis nothing in s. 18 or 21 to suggest that the term “project” as

defined is not applicable or is displaced by the project as scoped by the RA under s. 15.

[30] The CSL itself provides some further support that “project” in s. 21 does not mean
“project as scoped” by the RA. The English version of the CSL describes projects in terms of

proposals. For example, the Schedule states:

16. The proposed construction, decommissioning or abandonment of

(a) ametal mine, other than a gold mine, with an ore production capacity of 3 000
t/d or more;...
The French equivalent reads:
16. Projet de construction, de désaffectation ou de fermeture:
(a) d’une mine métallifére, autre qu’ une mine d’ or, d’ une capacité de production
de minerai de 3 000 t/d ou plus;...
Inclusion of theword “proposed” inthe English version of the CSL suggeststhat the opening words
of s. 21 should be interpreted as “where a project ‘as proposed’ is described in the CSL” and not
“whereaproject ‘ as scoped by the RA’ isdescribed inthe CSL” . While again the French regulation

does not expressly refer to “proposed”, as discussed above, implicit in the French definition of



“projet” isthe notion of proposal. In any case, thereis certainly nothing in the term “projet” that

suggests it means “project as scoped”.

[31] Whileit would be inappropriate to solely rely on regulationsto interpret aprovision of
the governing legiglation, the language in the regulations in the present case is consistent with the
interpretation gleaned from the Act itself. Inaddition, the CSL istightly linked to the CEAA. The
CSL isone of the “[f]our regulations ... needed to make the Act work” (B. Hobby et al., Canadian
Environmental Assessment Act: An Annotated Guide (1997), at p. 111-1), and the proclamation of ss.
1t060, 71,72, 74, 76 and 77 of the CEAA was delayed until the CSL and other key regulationswere
already in force (Order Fixing January 19, 1995 as the Date of the Coming into Force of Certain
Sections of the Act, SI/95-11. CSL Registration date: October 7, 1994). In these circumstances it
is appropriate to consider the regulations when interpreting the governing statute because “[w]hen
regulations are made to compl ete the statutory scheme, they are clearly intended to operate together
and to be mutually informing.” (Sullivan, at p. 370). See aso Binnie J. in R. v. Campbell, [1999]
1 S.C.R. 565, at para. 26, and Deschamps J. in Monsanto Canada Inc. v. Ontario (Superintendent

of Financial Services), 2004 SCC 54, [2004] 3 S.C.R. 152, at para. 35).

[32] A further indication that thisinterpretation is consistent with the intent of Parliament is
found in the respective roles of the RA and the Minister in conducting environmental assessments
under the CEAA. The CEAA grants the Minister the authority to prescribe that certain projects or

classes of projects are subject to a comprehensive study. Section 58(1)(i) provides:

58. (1) For the purposes of this Act, the Minister may



(i) make regulations prescribing any project or class of projects for which a
comprehensive study isrequired where the Minister is satisfied that the project or
any project within that class is likely to have significant adverse environmental
effects.
Red Chris and the government’ s interpretation of s. 21 would render this authority subject to the
overriding authority of the RA, presumably under s. 15(1), to determine on a case-by-case basis
whether the project would be subject to a comprehensive study. In other words, decisions of the

Minister would be subordinate to decisions of the RA. The presumption in Canada, with a

democratically elected responsible government, must be the other way around.

[33] | am unable to agree with the Federal Court of Appeal’ s finding that there is “nothing
in the context of the CEAA whichindicates ... adifferent interpretation than [project-as-scoped by
the RA]” (para. 49). The CSL includes classes of projects which the Minister has determined are
likely to have significant adverse environmental effects (CEAA, s. 58(1)(i); CSL Preamble). It
wouldfollow that by authorizing the Minister to make such regul ationsand thereby determinewhich
projects require a comprehensive study, Parliament intended the Minister to determine which
projects did or did not require comprehensive study, not the RA. The Regulatory Impact Analysis

Satement, SOR/94-636, supports that view:

The Comprehensive Study List (CSL) supplies greater certainty and efficiency by
identifying which major projects will automatically be assessed more extensively.

[34] In sum, subject to my comments below about s. 15(2) and (3), when the term “ project”

inss. 18 and 21 is considered in context, the correct interpretation is* project as proposed” and not



“project as scoped”. This means that the determination of whether a project requires a
comprehensive study is not within the discretion of the RA. If the project as proposed is listed in

the CSL, acomprehensive study is mandatory.

C. The Discretion to Scope

[35] How, then, does the discretion conferred on the RA or Minister under s. 15(1) to
determine the scope of aproject for the environmental assessment fit within the scheme of the Act?
| am of the opinion that tracking and scoping are distinct stepsin the CEAA process. Generally, the
RA does not have the discretion to determine the assessment track. However, once the appropriate
track is determined, the RA does have the discretion to determine the scope of the project for the

purposes of assessment.

[36] In the case of a project not in the CSL ascreening is conducted in accordance with the
scope of the project as determined by the RA under s. 15(1)(a), subject to the requirements of s.

15(2) and (3). The RA’s scoping decision is determinative.

[37] In the case of aproject in the CSL, the answer isnot as clear. However, | think it can
be described in the following way. The RA, in its discretion under s. 15(1), and after ensuring
public consultation in accordance with s. 21(1), determines the proposed scope of the project for
purposes of the comprehensive study. Under s. 21(2)(a), the RA reports to the Minister on its
determination of the scope of the project for the comprehensive study (and on the other matters on

which the public was consulted under s. 21(1)) and recommendsto the Minister to continuewith the



environmental assessment by means of a comprehensive study to be conducted by the RA, or

aternatively that the Minister refer the project to a mediation or review panel under s. 21(2)(b).

[38] The Minister may remit the project to the RA to conduct the comprehensive study in
accordance with its report on the scoping of the project under s. 21.1(1)(a), or refer the project to
a mediator or to areview panel under s. 21.1(1)(b). In the event that the project is referred to a
mediator or areview panel under s. 21.1(1)(b) the scope of the project isdetermined by the Minister

after consulting with the RA pursuant to s. 15(1)(b).

D. Limits on the Discretion to Scope a Project

[39] Regardless of the assessment track, the RA or Minister’s discretion to scope a project
and to scope the environmental assessment isoutlinedins. 15. Section 15(1) grants the discretion
to scopeto either the Minister, in the case of mediation or areview panel, or the RA. However, the
exercise of this discretion is limited by s. 15(3). Section 15(3) provides that an environmental
assessment of a physical work shall be conducted in respect of every “construction, operation,
modification, decommissioning, abandonment or other undertaking” in relation to the project.
Consistent with the view that the “ project as proposed by the proponent” isto apply in the absence
of text or context to the contrary, the scoping of the project performed by the RA or Minister under
s. 15(1) issubject to s. 15(3). In other words, the minimum scope is the project as proposed by the
proponent, and the RA or Minister hasthe discretion to enlarge the scope when required by thefacts
and circumstances of the project. The RA or Minister isaso granted further discretion by s. 15(2)

to combine related proposed projects into a single project for the purposes of assessment. In sum,



while the presumed scope of the project to be assessed is the project as proposed by the proponent,

under s. 15(2) or (3), the RA or Minister may enlarge the scope in the appropriate circumstances.

[40] It follows, then, that the scoping discretion under s. 15(2) and (3) acts as an exception
to the genera proposition that the level of assessment is determined solely based on the project as
proposed by the proponent. The Act assumes that the proponent will represent the entirety of the
proposed project inrelation to aphysical work. However, as noted by the government, a proponent
could engage in “project-splitting” by representing part of a project as the whole, or proposing
severa parts of a project as independent projects in order to circumvent additional assessment
obligations (see Government factum, at para. 73). Where the RA or Minister decides to combine
projects or to enlarge the scope under s. 15(2) or (3), it is conceivable that the project as proposed
by the proponent might have only required a screening. However, when the RA or Minister
considers all mattersin relation to the project as proposed, the resulting scope places the project in

the CSL. Where this occurs, the project would be subject to a comprehensive study.

[41] | should note that while, for federal environmental assessment purposes, a project will
include the entire project as proposed, the RAs can, and should, minimize duplication by using the
coordination mechanismsprovided forinthe Act. In particular, federal and provincial governments
can adopt mutually agreeable terms for coordinating environmental assessments (s. 58(1)(c) and
(d)). Full useof thisauthority would serveto reduce unnecessary, costly and inefficient duplication.

Cooperation and coordination are the procedures expressed in the CEAA (see s. 12(4)).

[42] In the present case, the federal environmental assessment should have been conducted



for the project as proposed by Red Chris. The proposed project was described in the CSL.
Therefore, the requirements of s. 21 applied. The RAs were free to use any and al federal-
provincial coordination tools available, but they were still required to comply with the provisions
of the CEAA pertaining to comprehensive studies. The RAs in this case acted without statutory

authority by conducting a screening.

6. Remedy

[43] The remedy awarded by the trial judge was pursuant to the discretion conferred upon

him under s. 18.1(3) of the Federal Courts Act, R.S.C. 1985, c. F-7. Section 18.1(3) provides:

(3) On an application for judicial review, the Federal Court may

(a) order afederal board, commission or other tribunal to do any act or thing it
has unlawfully failed or refused to do or has unreasonably delayed in doing; or

(b) declareinvalid or unlawful, or quash, set aside or set aside and refer back for
determination in accordance with such directions as it considers to be
appropriate, prohibit or restrain, adecision, order, act or proceeding of afederal
board, commission or other tribunal.
The question here iswhether this Court may and should intervene with respect to remedy. Thetest
for appellate review of the exercise of judicia discretion is whether the judge at first instance has
given weight to all relevant considerations. See Reza v. Canada, [1994] 2 S.C.R. 394, at p. 404,
Friends of the Oldman River Society, at pp. 76-77, and Harelkin v. University of Regina, [1979] 2

S.C.R. 561, at pp. 587-88.

[44] In my respectful view, in exercising his discretion to grant the broad relief he did, the



learned trial judge did not take account of a number of relevant and significant considerations.

Because of this, he granted broader relief than was appropriate.

[45] Martineau J. set asidethe RAS’ decision to proceed by way of screening and prohibited
the issuing of permits and approvals under s. 5(1)(d) and s. 5(2) until the completion of a
comprehensive study pursuant to s. 21 and, based thereon, a decision whether to permit the project
to becarried out inwholeor in part pursuant to s. 37. Insimpleterms, the parties have been ordered

to substantially re-do the environmental assessment. | do not think such relief is warranted.

[46] First, at para. 292, the trial judge statesthat “[i]t is not entirely clear to the Court why,
once it had been determined the Project, as described by the RCDC, was included in the CSL, the
decision was subsequently made to downgrade the extent of the assessment required to that of a
screening.” While he says that he does not define the scoping decision to be “capricious and
arbitrary” (para. 294), his reasons indicate a suspicion of the motive of the RAs. However, it is
apparent that the environmental assessment was converted to a screening assessment on or about
December 9, 2004, because of new information and because of the issuance of the TrueNorth
decision by the Federal Court on September 16, 2004 (2004 FC 1265. 257 F.T.R. 212), after the
initial scoping decision had been made. Indeed, the trial judge, in his reasons, quoted a letter of
DFO dated December 9, 2004 to the Canadian Environmental Assessment Agency explaining that
the RAs were influenced by new information and by the TrueNorth decision (para. 108). Yet, he
still questioned the motives of the RAs in scoping. It isdifficult to fault the RAs for following a

decision of the Federal Court on the very matter with which they were dealing.



[47] Second, thetrial judge does not appear to have considered that, although it isRed Chris
that will be prejudiced by incurring further delay and costs as a result of his order, Red Chris did

nothing wrong. The approach to the environmental assessment was determined by the government.

[48] Third, according to the evidence, Red Chris cooperated fully with the environmental
assessment conducted by the BCEAO. It proposed terms of reference for aworking group which
included federal and provincial agencies and local First Nation groups. Red Chris sought public
comment on the project through several open house meetings. Once Red Chris submitted its
applicationfor aprovincial environmental assessment certificate, the BCEAO posted theapplication
online for public comment, and members of the public submitted several commentsin response to
the Red Chris application. These facts do not appear to have been considered by the trial judgein

exercising his discretion to grant relief.

[49] Further, in aletter to the Deputy Minister of Natural Resources Canada dated August
24, 2006, MiningWatch stated that it “brought this application as a test case of the federal
government’ sobligationsunder section21”. It would beincorrect to say that the partiesin test cases
may not still beinterested in preserving their claimsthat gaveriseto thelitigation in the first place.

However, thisis not such a case.

[50] MiningWatch says it has no proprietary or pecuniary interest in the outcome of the
proceedings (affidavit of Joan Kuyek, A.R. vol. 2, p. 1, at para 32). MiningWatch did not
participate in the environmental assessment conducted by the BCEAO. Itsfirst involvement was

in commencing judicia review in the Federal Court. It has not brought forward any evidence of



dissatisfaction with the environmental assessments conducted by the BCEAO or the RAS; nor is
there evidence of dissatisfaction with the assessment processfrom anyoneelse. MiningWatch says
it has brought thisjudicial review asatest case of the federal government’ s obligations under s. 21.
Indeed, they made a strategic decision not to challenge the substantive scoping decision. Thisisan
appropriate case in which to take the position expressed by MiningWatch at face value. A
declaration as to the proper interpretation of s. 21 and the obligations of the federal government

achieves MiningWatch’ s stated objective and grants a substantial portion of the relief it requested.

[51] In my opinion, the appropriate relief in this case would be to allow the application for
judicial review and declarethat the RAserredinfailing to conduct acomprehensive study. Pursuant

to s. 18.1(3) of the Federal Courts Act, | would decline to grant any further relief.

[52] | acknowledgethat in exercising discretion to grant declaratory relief without requiring
the partiesto substantially redo the environmental assessment, theresult isto allow aprocessfound
not to comply with the requirements of the CEAA to stand in thiscase. But thefact that an appellant
would otherwise be entitled to a remedy does not alter the fact that the court has the power to
exerciseitsdiscretion not to grant such aremedy, or at least not the entire remedy sought. However,
because such discretionary power may make inroads upon the rule of law, it must be exercised with
thegreatest care. SeeH. W. R. Wade, Administrative Law (10th ed. 2009), at p. 599 and Immeubles
Port Louis Ltée v. Lafontaine (Village), [1991] 1 S.C.R. 326, at p. 361. In the exercise of that
discretionto deny aportion of therelief sought, balance of convenience considerationsareinvol ved.
SeeD. J. M. Brown and J. M. Evans, Judicial Review of Administrative Action in Canada (loose-

leaf), at pp. 3-88 and 3-89, referred to by Binnie J. in Canada (Citizenship and Immigration) v.



Khosa, 2009 SCC 12, [2009] 1 S.C.R. 339, at para. 36. Such considerations will include any
disproportionate impact on the parties or the interests of third parties (Brown and Evans, at p. 3-88,
footnote 454). In my respectful opinion, that is the situation here. The focus of MiningWatch’'s
interest as a public interest litigant isthe legal point to which the declaration will respond. On the
other hand, | can seenojustification in requiring Red Christo repeat the environmental assessment

process when there was no challenge to the substantive decisions made by the RAs.

7. Disposition
[53] | would allow the appeal with costs throughout on a party and party basis, allow the

application for judicial review and issue adeclaration that the RAserred in failing to use the project
as proposed by Red Chris to determine whether the CEAA was triggered under s. 5, whether the
Exclusion List Regulations, 2007 applied, and if a federal environmental assessment was to be
conducted, whether it was to proceed by way of acomprehensive study if the project waslisted in
the CSL and if not, by way of screening. | would decline to grant any further relief. Although
requested by MiningWatch, thisis not a case for solicitor-client costs. There is no misconduct or
other reason for an award other than the usual party-party award of costs that normally followsthe

event.

APPENDI X

Canadian Environmental Assessment Act, S.C. 1992, c. 37

[Preambl €]



WHEREAS environmental assessment provides an effective means of integrating
environmental factors into planning and decision-making processes in a manner that promotes
sustainable devel opment;

2. (1) InthisAct,

“project” means

(a) in relation to a physical work, any proposed construction, operation, modification,
decommissioning, abandonment or other undertaking in relation to that physical work,
or

(b) any proposed physical activity not relating to a physical work that is prescribed or
iswithin a class of physical activities that is prescribed pursuant to regulations made
under paragraph 59(b);

« projet » Réalisation —y compris|’ exploitation, la modification, |a désaffectation ou la fermeture
—d’un ouvrage ou proposition d’ exercice d’ une activité concrete, non liée a un ouvrage, désignée
par reglement ou faisant partie d’ une catégorie d’ activités concretes désignée par reglement aux
termes de |’ alinéa 59b).

“responsible authority”, in relation to a project, means afederal authority that is required pursuant
to subsection 11(1) to ensure that an environmental assessment of the project is conducted;
[Projects requiring environmental assessment]

5. (1) An environmental assessment of a project is required before a federal authority

exercisesone of thefollowing powersor performsoneof thefollowing dutiesor functionsin respect
of aproject, namely, where afederal authority

(d) under aprovision prescribed pursuant to paragraph 59(f), issues apermit or licence,
grants an approval or takes any other action for the purpose of enabling the project to
be carried out in whole or in part.

[Projects requiring approval of Governor in Council]



(2) Notwithstanding any other provision of this Act,

(a) anenvironmental assessment of aproject isrequired beforethe Governor in Council,
under aprovision prescribed pursuant to regul ations made under paragraph 59(g), issues
a permit or licence, grants an approval or takes any other action for the purpose of
enabling the project to be carried out in whole or in part;

[Exclusiong]

7. (1) An assessment of aproject is not required under section 5 or sections 8 to 10.1,
where

(a) the project is described in an exclusion list;

(b) the project isto be carried out in response to anational emergency for which special
temporary measures are being taken under the Emergencies Act; or

(c) the project is to be carried out in response to an emergency and carrying out the

project forthwithisintheinterest of preventing damageto property or the environment
or isin the interest of public health or safety.

12. ...
[ Cooperation with other jurisdictions]

(4) Where a screening or comprehensive study of a project is to be conducted and a
jurisdiction has a responsibility or an authority to conduct an assessment of the environmental
effects of the project or any part thereof, the responsible authority may cooperate with that
jurisdiction respecting the environmental assessment of the project.

[Scope of project]

15. (1) The scope of the project in relation to which an environmental assessment isto
be conducted shall be determined by

(a) the responsible authority; or

(b) wherethe project isreferred to amediator or areview panel, the Minister, after
consulting with the responsible authority.

[ Same assessment for related projects)



(2) For the purposes of conducting an environmental assessment in respect of two
Or more projects,

(a) the responsible authority, or

(b) where at |east one of the projectsisreferred to amediator or areview panel, the
Minister, after consulting with the responsible authority,

may determine that the projects are so closely related that they can be considered to form asingle
project.

[All proposed undertakings to be considered]

(3) Whereaproject isin relation to aphysical work, an environmental assessment
shall be conducted in respect of every construction, operation, modification, decommissioning,
abandonment or other undertaking inrelation to that physical work that isproposed by the proponent
or that is, in the opinion of

(a) the responsible authority, or

(b) wherethe project isreferred to amediator or areview panel, the Minister, after
consulting with the responsible authority,

likely to be carried out in relation to that physical work.
[Factors to be considered)]

16. (1) Every screening or comprehensive study of a project and every mediation or
assessment by areview panel shall include a consideration of the following factors:

(a) the environmental effects of the project, including the environmental effects of
malfunctions or accidents that may occur in connection with the project and any
cumulative environmental effects that are likely to result from the project in
combination with other projects or activities that have been or will be carried out;

(b) the significance of the effects referred to in paragraph (a);

(c) commentsfrom the public that are received in accordance with this Act and the
regulations;

(d) measuresthat aretechnically and economically feasible and that would mitigate
any significant adverse environmental effects of the project; and

(e) any other matter relevant to the screening, comprehensive study, mediation or
assessment by areview panel, such as the need for the project and alternatives to
the project, that the responsible authority or, except in the case of a screening, the



Minister after consulting with the responsible authority, may require to be
considered.

[Additional factors]

(2) In addition to the factors set out in subsection (1), every comprehensive study of a
project and every mediation or assessment by areview panel shall include a consideration of the
following factors:

(a) the purpose of the project;

(b) alternative means of carrying out the project that are technicaly and
economically feasible and the environmental effectsof any such alternative means;

(c) the need for, and the requirements of, any follow-up program in respect of the
project; and

(d) the capacity of renewable resources that are likely to be significantly affected
by the project to meet the needs of the present and those of the future.

[Screening]

18. (1) Whereaproject isnot described in the comprehensive study list or the exclusion
list made under paragraph 59(c), the responsible authority shall ensure that

(a) ascreening of the project is conducted; and

(b) ascreening report is prepared

[Public consultation]

21. (1) Where a project is described in the comprehensive study list, the responsible
authority shall ensure public consultation with respect to the proposed scope of the project for the
purposes of the environmental assessment, the factors proposed to be considered in its assessment,
the proposed scope of those factors and the ability of the comprehensive study to address issues
relating to the project.

[Report and recommendation]

(2) After the public consultation, as soon as it is of the opinion that it has sufficient
information to do so, the responsible authority shall

(a) report to the Minister regarding

(i) the scope of the project, the factors to be considered in its assessment and the



scope of those factors,
(i) public concernsin relation to the project,
(iii) the potential of the project to cause adverse environmental effects, and

(iv) the ability of the comprehensive study to addressissuesrelating to the project;
and

(b) recommend to the Minister to continuewith the environmental assessment by means
of a comprehensive study, or to refer the project to a mediator or review panel in
accordance with section 29.

[Minister’ s decision]

21.1 (1) The Minister, taking into account the things with regard to which the
responsible authority must report under paragraph 21(2)(a) and the recommendation of the
responsible authority under paragraph 21(2)(b), shall, as the Minister considers appropriate,

() refer the project to the responsible authority so that it may continue the

comprehensive study and ensure that a comprehensive study report is prepared and

provided to the Minister and to the Agency; or

(b) refer the project to a mediator or review panel in accordance with section 29.
[Decision final]

(2) Despite any other provision of this Act, if the Minister refers the project to a
responsible authority under paragraph (1)(a), it may not be referred to a mediator or review panel
in accordance with section 29.

[Public notice]

22. (1) After receiving acomprehensive study report in respect of aproject, the Agency
shall, inany manner it considers appropriate to facilitate public accessto thereport, publish anotice
setting out the following information:

(a) the date on which the comprehensive study report will be available to the public;

(b) the place at which copies of the report may be obtained; and

(c) the deadline and address for filing comments on the conclusons and
recommendations of the report.

[Public concerns]



(2) Prior to the deadline set out in the notice published by the Agency, any person may
file comments with the Agency relating to the conclusions and recommendations and any other
aspect of the comprehensive study report.

[Decision of Minister]

23.(1) TheMinister shall, after taking into consideration the comprehensive study report
and any comments filed pursuant to subsection 22(2), refer the project back to the responsible
authority for action under section 37 and issue an environmental assessment decision statement that

(a) setsout the Minister’ sopinion asto whether, taking into account theimplementation
of any mitigation measures that the Minister considers appropriate, the project isor is
not likely to cause significant adverse environmental effects; and

(b) sets out any mitigation measures or follow-up program that the Minister considers
appropriate, after having taken into account the views of the responsible authoritiesand
other federal authorities concerning the measures and program.

[More information required]

(2) Beforeissuing the environmental assessment decision statement, the Minister shall,
if the Minister is of the opinion that additional information is necessary or that there are public
concerns that need to be further addressed, request that the federal authorities referred to in
paragraph 12.3(a) or the proponent ensure that the necessary information is provided or actionsare
taken to address those public concerns.

[Time for statement]

(3) TheMinister shall not issuethe environmental assessment decision statement before
the 30th day after the inclusion on the Internet site of

(a) notice of the commencement of the environmental assessment;
(b) adescription of the scope of the project;

(c) where the Minister, under paragraph 21.1(1)(a), refers a project to the responsible
authority to continue a comprehensive study,

(1) notice of the Minister’ s decision to so refer the project, and
(i) adescription of the factorsto be taken into consideration in the environmental
assessment and of the scope of those factors or an indication of how such a

description may be obtained; and

(d) the comprehensive study report that is to be taken into consideration by a
responsible authority in making its decision under subsection 37(1) or a description of



how a copy of the report may be obtained.

[Use of previously conducted environmental assessment]

24. (1) Where aproponent proposesto carry out, inwholeor in part, aproject for which
an environmental assessment was previously conducted and

(a) the project did not proceed after the assessment was compl eted,

(b) inthe case of aproject that isin relation to aphysical work, the proponent proposes
an undertaking in relation to that work different from that proposed when the
assessment was conducted,

(c) the manner in which the project isto be carried out has subsequently changed, or

(d) the renewa of a licence, permit, approval or other action under a prescribed
provision is sought,

the responsible authority shall use that assessment and the report thereon to whatever extent is
appropriate for the purpose of complying with section 18 or 21.

[Necessary adjustments]

(2) Where a responsible authority uses an environmental assessment and the report
thereon pursuant to subsection (1), the responsible authority shall ensure that any adjustments are
madeto thereport that are necessary to take into account any significant changesin the environment
and in the circumstances of the project and any significant new information relating to the
environmental effects of the project.

[Decision of responsible authority]

37. (1) Subject to subsections (1.1) to (1.3), the responsible authority shall take one of
the following courses of action in respect of a project after taking into consideration the report
submitted by amediator or areview panel or, inthe case of aproject referred back to theresponsible
authority pursuant to subsection 23(1), the comprehensive study report:

(a) where, taking into account the implementation of any mitigation measures that the
responsible authority considers appropriate,

(i) the project is not likely to cause significant adverse environmental effects, or

(i) the project islikely to cause significant adverse environmental effectsthat can
be justified in the circumstances,

theresponsible authority may exercise any power or perform any duty or function that would permit



the project to be carried out in whole or in part; or

(b) where, taking into account the implementation of any mitigation measures that the
responsible authority considers appropriate, the project is likely to cause significant
adverse environmental effects that cannot be justified in the circumstances, the
responsible authority shall not exercise any power or perform any duty or function
conferred on it by or under any Act of Parliament that would permit the project to be
carried out in whole or in part.

[Powers to facilitate environmental assessments]

58. (1) For the purposes of this Act, the Minister may

(c) enter into agreements or arrangementswith any jurisdiction within the meaning
of paragraph 40(1)(a), (b), (c) or (d) respecting assessments of environmental
effects;

(d) enter into agreementsor arrangementswith any jurisdiction, withinthemeaning
of subsection 40(1), for the purposes of coordination, consultation, exchange of
information and the determination of factors to be considered in relation to the
assessment of the environmental effects of projects of common interest;

(i) make regulations prescribing any project or class of projects for which a
comprehensive study isrequired where the Minister is satisfied that the project or
any project within that class is likely to have significant adverse environmental
effects.

[Participant funding]

(1.1) For the purposes of this Act, the Minister shall establish a participant funding
program to facilitate the participation of the public in comprehensive studies, mediations and
assessments by review panels established under either subsection 33(1) or 40(2).

Comprehensive Study List Regulations, SOR/94-638

[Regulations Prescribing Those Projects and Classes of Projectsfor Which a Comprehensive Study
is Required]

Whereasthe Governor in Council issatisfied that certain projectsand classesof projects
are likely to have significant adverse environmental effects;



GENERAL
3. The projects and classes of projects that are set out in the schedule are prescribed
projects and classes of projects for which a comprehensive study is required.
SCHEDULE

PART V: MINERALS AND MINERAL PROCESSING

16. The proposed construction, decommissioning or abandonment of

(a) ametal mine, other than a gold mine, with an ore production capacity of 3 000
t/d or more;

(c) agold mine, other than a placer mine, with an ore production capacity of 600
t/d or more;

16. Projet de construction, de désaffectation ou de fermeture :

(a) d’une mine métalliféere, autre qu’ une mine d or, d’ une capacité de production
de minerai de 3 000 t/d ou plus;

Exclusion List Regulations, 2007, SOR/2007-108

Whereas the Governor in Council is satisfied that the environmental effects of certain
projectsin relation to physical works are insignificant;

Therefore, Her Excellency the Governor General in Council, on the recommendation
of the Minister of the Environment, pursuant to subparagraph 59(c)(ii) of the Canadian
Environmental Assessment Act, hereby makes the annexed Exclusion List Regulations, 2007.

2. The projects and classes of projects that are set out in Schedule 1 and to be carried
out in places other than a nationa park, park reserve, national historic site or historic canal are
exempted from the requirement to conduct an assessment under the Act.

SCHEDULE 1

EXCLUSION LIST FOR PLACES OTHER THAN NATIONAL PARKS, PARK RESERVES,
NATIONAL HISTORIC SITESOR HISTORIC CANALS



PART 1
GENERAL PROJECTS

1. The proposed maintenance or repair of a physical work.
Federal Courts Act, R.S.C. 1985, c. F-7
[Application for judicial review]

18.1...
[Powers of Federal Court]

(3) On an application for judicial review, the Federal Court may

(a) order afederal board, commission or other tribunal to do any act or thing it has
unlawfully failed or refused to do or has unreasonably delayed in doing; or

(b) declare invalid or unlawful, or quash, set aside or set aside and refer back for
determination in accordance with such directions asit considers to be appropriate,
prohibit or restrain, a decision, order, act or proceeding of a federal board,
commission or other tribunal.

Interpretation Act, R.S.C. 1985, c. I-21

[Application of definitions and interpretation rules]

15. (1) Definitions or rules of interpretation in an enactment apply to all the provisions
of the enactment, including the provisions that contain those definitions or rules of interpretation.

[Interpretation sections subject to exceptions]

(2) Where an enactment contains an interpretation section or provision, it shall beread
and construed

(a) as being applicable only if a contrary intention does not appear; and

(b) asbeing applicableto al other enactments relating to the same subject-matter
unless a contrary intention appears.

Appeal allowed with costs.
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