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December 19, 2017

The Hon. Catherine McKenna

Minister of Environment and Climate Change
Environment and Climate Change Canada
200 Sacré-Coeur Boul., 2nd Floor

Gatineau, Quebec KI1A 0H3

E-Mail: ec.ministre-minister.ec@canada.ca

The Hon. James Carr

Minister of Natural Resources

Natural Resources

21st Floor, 580 Booth Street

Ottawa, Ontario K1A OE4

E-Mail: Minister.Ministre@ NRCan-RNCan.qgc.ca

Dear Ministers McKenna and Carr:

RE: Federal Environmental Assessment Legislation: Role of the CNSC

Canadian Environmental Law Association
T 416 960-2284 « 1-844-755-1420 « F 416 960-9392 « 55 University Avenue, Suite 1500 Toronto, Ontario M5J 2H7 . cela.ca
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We are collectively writing to request that you follow and implement the recommendations of the
Environmental Assessment Expert Panel® in respect of the conduct of federal environmental assessments
(EAs) of nuclear projects.

As you know the Expert Panel recommended establishing a new independent quasi-judicial authority,
rather than having the Canadian Nuclear Safety Commission (CNSC) conduct EAs under the new regime.
We strongly urge you to establish a single, independent agency or commission that has the authority and
resources to manage — and decide — all assessments, including those in relation to nuclear projects. We
submit that the CN'SC’s role should be limited to its responsibilities as a regulator, and that it should
provide technical advice and input into federal EAs of nuclear activities or facilities, but not as the agency
responsible for the conduct of such assessments.

The Expert Panel concluded, based on many submissions and extensive in person testimony, that the
federal major energy regulators have lost the trust and credibility of the public in respect of environmental
assessment, and this includes the CNSC.

The Expert Panel properly found that:

The apprehension of bias or conflict of interest, whether real or not, was the single most often
cited concern by participants with regard to the NEB and CNSC as Responsible Authorities...The
apprehension of bias on the part of these two Responsible Authorities has eroded confidence in
the assessment process (emphasis added).?

The undersigned groups submit that this well-documented erosion of public confidence cannot be
remedied by the federal Discussion Paper’s proposal to have the CNSC (or National Energy Board)
continue to conduct assessments under the new regime®.

In our collective view, the role of the CNSC in de facto promoting the nuclear industry (despite the
removal of “promotion” as one of its objects), its lack of specific expertise in EAs (as opposed to
regulation), its tendency to blur the lines and purposes between environmental assessment and regulation,
and the close relationship between the regulator and industry in the nuclear sphere are all factors that
clearly support separating the EA role from the regulatory role.

We understand that the CNSC has argued that it is a “life-cycle regulator,” and that it has particular
expertise in relation to the highly technical aspects of uranium mining and milling, nuclear power
production and other aspects within its regulatory purview. We submit that none of these factors logically

! Government of Canada, 2017, Expert Panel Report: Building Common Ground A New Vision for Impact
Assessment in Canada https://www.canada.ca/en/services/environment/conservation/assessments/environmental-
reviews/environmental-assessment-processes/building-common-ground.html

2 Expert Panel Report, page 49.

*Government of Canada, Environmental and Regulatory Reviews: Discussion Paper, June 2017
https://www.canada.ca/en/services/environment/conservation/assessments/environmental-reviews/share-your-
views/proposed-approach/discussion-paper.html
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leads to the conclusion that the CNSC should also be responsible for conducting, managing, overseeing,
and making decisions on EAs of nuclear projects.

As explained by the Expert Panel, EAs are distinct processes, with environmental planning purposes that
differ considerably from regulation. Regulation is the process that is undertaken once a project is
proceeding through licensing, operation, and ultimate decommissioning. This regulatory exercise is
largely technical in nature, and requires strong expertise regarding the specific operating processes.

In contrast, environmental assessment is a planning process that requires consideration of a wider range of
factors that include not only the impacts of proposed projects, but also include larger public interest
matters, such as sustainability, need/alternatives analysis, intergenerational equity, cumulative impacts
evaluation, and much else.

We note that the comprehensive expertise needed to properly conduct EAs is, for the most part, possessed
by the current Canadian Environmental Assessment Agency (or its potential successor if established as
per the Expert Panel recommendation). This expertise has been built over decades, and is applicable to the
full range of environmentally significant activities that are (or should be) subject to federal EA
requirements. This broad experience is applicable to mining, forestry, bridges, pipelines, nuclear power
plants, and many other sectors. In our view, there is nothing so unique or inherently special about nuclear
projects that they should not be subject to the same environmental assessment framework conducted by
an independent agency under federal law.

In this respect, the Expert Panel correctly concluded that:

An authority that does not have concurrent regulatory functions can be better held to account by
all interests than can entities that are focused on one industry or area and that operate under their
own distinct practices. Second, regulation and assessment are two quite distinct functions that
require different processes and expertise. Regulatory licensing typically focuses on determining
the technical acceptability of a proposed project against the requirements set out in a governing
piece of legislation, with a consequent emphasis on technical expertise and a tendency for the
regulator and the regulated industry to be in regular contact and discussions. Assessment is a
planning process that considers both technical and non-technical matters and engages in public
review to select the best options. The scope of assessment is much broader and requires more
diverse expertise, especially in consideration of the sustainability approach being proposed by the
Panel. Even under the current regime, the narrow mandate of regulators prevents them from fully
assessing projects in specific situations.”

In conclusion, we strongly urge your government to pass new legislation that establishes a single
independent agency responsible for the conduct of all federal EAs. We agree with the Expert Panel that
federal energy and resource regulators, including the CNSC, the National Energy Board, and offshore oil
and gas boards, should not be given authority to conduct EAs, undertake substituted reviews, or establish
or appoint members to panel reviews. Rather, their roles should be limited to the transparent provision of
relevant information and technical expertise to the independent agency when required or requested.

4 Expert Panel Report, pages 50-51
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We would be pleased to meet with you or to provide further information in respect of our submission. We
look forward to your timely reply to this joint letter.

Yours very truly,

= _7( >

Theresa McClenaghan
Executive Director & Counsel
Canadian Environmental Law Association

Andra Leimanis
Alliance for a Green Economy

Candace Neveau
Baawating Water Protectors

Phoebe Sorgen

Co-chair

Berkeley Fellowship of Unitarian
Universalist Social Justice Committee

Kevin Kamps
Radioactive Waste Specialist
Beyond Nuclear

Siegfried (Ziggy) Kleinau
Co-Founder and Outreach Director
Bruce Peninsula Environment Group
(BPEG)

Cathy Vakil
Board Member

Canadian Association of Physicians for the

Environment (CAPE)

Gordon Edwards

President

Canadian Coalition for Nuclear
Responsibility

Raj Gill
Great Lakes Organizer
Canadian Freshwater Alliance

Barbara Warren
Executive Director
Citizens’ Environmental Coalition

Victor McManemy

Chairperson

Citizens for Alternatives to Chemical
Contamination

Nadia Alexan
Founder and Coordinator
Citizens in Action Montreal

John Jackson
Coordinator

Citizens' Network on Waste Management

Michael J. Keegan
Chair

Coalition for a Nuclear Free Great Lakes

Candyce Paul
Outreach Coordinator
Committee for Future Generations

Dave Taylor
Concerned Citizens of Manitoba



Ole Hendrickson
Concerned Citizens of Renfrew County and
Area

Alice Hirt
Co-Chair
Don't Waste Michigan

Janet McNeill
Coordinator
Durham Nuclear Awareness (DNA)

Karen Campbell
Program Director — Climate Change
Eco Justice

Tim Gray
Executive Director
Environmental Defence

Jason Unger
Executive Director
Environmental Law Centre

Roberta Frampton Benefiel
Executive Director
Grand Riverkeeper Labrador Inc.

Eugene Bourgeois
Friends of Bruce

Tanya Keefe
Chairperson
Great Lakes Environmental Alliance

Shawn-Patrick Stensil
Senior Energy Analyst
Greenpeace

Michael Poellet

President

Inter-Church Uranium Committee
Educational Cooperative

Mark Mattson
Lake Ontario Waterkeeper
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Gilles Gobeil

President

L’ Association pour la Préservation du Lac
Témiscamingue

Gaile Whelan Enns
Director
Manitoba Wildlands

Vic Macks

Steering Committee

Michigan Stop the Nuclear Bombs
Campaign

Jamie Kneen
Co-Manager
MiningWatch Canada

David A. Kraft
Director
NEIS: Nuclear Energy Information Service

Chris Rouse
Founder
New Clear Free Solutions

Brennain Lloyd
Project Coordinator
Northwatch

Timothy Judson
Executive Director
Nuclear Information and Resource Service

Johanna Echlin
Old Fort William Cottagers’ Association

Angela Bischoff
Outreach Director
Ontario Clean Air Alliance

Meredith Brown

Riverkeeper

Ottawa Riverkeeper | Garde-riviére des
Outaouais



Kirk Groover
Petawawa Point Cottagers Association

Dr Vinay Jindal, President

as per Dr Nancy Covington, Past President
Physicians of Global Survival Canada
Medicines pour la Survie Mondiale

Marilee DeLombard
Secretary-Treasurer
Pontiac Environment Protection (PEP)

Meg Sears
Chair
Prevent Cancer Now

Linda Murphy
Project Ploughshares Saskatoon

Lucie Massé et Réal Lalande
Co-coordonnateur
Ralliement contre la pollution
radioactive (RCPR)

Doris Grinspun
Chief Executive Officer
Registered Nurses’ Association of Ontario

Dr. Metta Spencer
Science for Peace

Marc Fafard
Sept-lles Sans Uranium

Christine Elwell
SCO Chair
Sierra Club Ontario

Jill Taylor
President
SOS Great Lakes

Réal Lalande
Coordonnateur
STOP Oléoduc Outaouais (SOQO)
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Brent Patterson
Political Director
The Council of Canadians

Elaine Hughes

Contact

Quill Plains (Wynyard) Chapter
The Council of Canadians

Marti McFadzean
Chair
The Inverhuron Committee

Sandra Cohen-Rose
President

The National Council of Women of Canada

Edeltraud Neal

President

The Provincial Council of Women of
Ontario (PCWO)

Sam Arnold
Coordinator
The Sustainable Energy Group

Anna Tilman
Watershed Sentinel educational Society
(WSES)

And in their individual capacity:
Jo Hayward-Haines

Patrick Wedaseh Madahbee
Grand Council Chief
Anishinabek Nation

Dr. Raymond Stone lwaasa
Communication Scientist - Peace Artisan
Trois-Rivieres, QC

Prof. Robert B Gibson

Professor

School of Environment, Resources and
Sustainability, University of Waterloo
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