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EXECUTIVE SUMMARY

Across Canada, low-income individuals and disadvantaged communities bear the disproportionate burden of
adverse health and environmental impacts from contaminants that are discharged into air, land and water. The
nexus between pollution, poverty, race and ethnicity has prompted civil society, academics, lawyers, and non-
governmental organizations to advocate for legal reforms that facilitate access to environmental justice.

This Toolkit has been created to pair critically urgent environmental issues with legal mechanisms for change
and public advocacy. It has been developed with and for Indigenous and settler communities, and individuals
throughout Northern Ontario. It is meant to be a foundational resource so that both individuals and
practitioners can have ready access to solutions for environmental health issues. Part | provides an overview of
key terms and concepts, like environmental justice and informed consent, while Part Il profiles urgent
environmental health issues in the North. Part |1l provides solutions and how-to guides on getting involved.
Each chapter is accompanied by additional reading, found at the end of this guide.

At CELA, we have been working since 1970 to represent the individuals, communities, and First Nations
directly affected by development, environmental hazards and systemic racism and to amplify their voices -
whether in the courts, before law makers or within their community, to precipitate change. This Toolkit was an
ambitious project, supported by the communities and leaders that have worked alongside CELA since the
launch of its Northern Services program in 2019.

While the case studies, stories and profiles within this Toolkit are based in Northern Ontario, their lessons and
calls to action span the province and reflect the Canadian Environmental Law Association's ongoing
commitment to bring legal aid services to those most affected and underserved in environmental decision-
making.

We invite you to read, share and explore this Toolkit to learn more about the important role we all share in
advocating for more just, equitable and healthy communities.
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PART I: AN
INTRODUCTION

Chapter 1: Who is this guide for?

This Toolkit has been developed with and for
Indigenous and settler communities and individuals
throughout Northern Ontario. This Toolkit pairs
critically urgent environmental issues with
recommended legal mechanisms for change and
public advocacy.

This Toolkit aims to help community organizers,
activists, legal practitioners, governance bodies,
and those with an interest in health and
environmental equity to further their advocacy and
understanding of environmental rights.

This Toolkit is divided into three main parts. Part |
provides an introduction to the foundational
concepts we draw upon throughout this toolkit,
such as "environmental justice" and the "right to
know." Part Il presents a range of issues affecting
environmental health, from air emissions to nuclear
waste. Part Il revisits each of these issues to
provide the resources you need to learn more and
get involved. We have also included a full
Additional Reading and References list.

What is the purpose of this Toolkit?

The goals of this Toolkit are to:

Support the efforts of individuals and
communities who have experienced
environmental and health inequities

Share baseline information on a range of
environmental and health issues specific to
Northern Ontario

Respond to barriers to accessing justice by
providing individuals and community groups
with tools to defend their environmental rights
Raise awareness about the range of legal
services that CELA offers as a legal aid clinic

Disclaimer: The contents of this toolkit are accurate as of the day it is published. It is meant as a source of information, and none of
what follows should be taken as legal advice. Much of the following information is a compilation of existing resources which have been
arranged in a manner that should facilitate easy use. The reader is encouraged to follow weblinks to other documents in order to obtain

additional information about specific areas.
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Chapter 2: Who is CELA Northern Services?

Our History

The Canadian Environmental Law Association
(“CELA") is a non-profit public interest
organization, established in 1970. As a legal aid
clinic, we are funded by Legal Aid Ontario and are
part of a larger system of community legal clinics
in Ontario. CELA has an office in Toronto with
CELA staff located across the province to deliver
regionally focused services.

CELA Northern Services

In the spring of 2019, CELA Northern Services
was launched following a successful pilot project
in 2018. CELA's Northern Services is based in the
North with legal counsel working remotely. With
the support of Ontario's many community legal
clinics who have provided office and meeting
room space, CELA is able to visit, represent and
support communities from Blind River and
Thunder Bay to the James Bay coast.

#yd

You can follow our Northern Services efforts on
our website, which includes our clients' actions to
safeguard health and Indigenous rights in the
James Bay lowlands and our advocacy to
recognize Indigenous jurisdiction in unceded
Algonquin territory under the federal Impact
Assessment Act.

CELA's Services

At CELA, we use existing laws to protect the
environment and advocate for environmental law
reform. CELA’s work focuses on four main
environmental issues: water sustainability, green
energy, sustainable land use, and pollution and
health.

CELA's legal services include providing brief
summary advice, public legal education and
representing low-income individuals, citizen
groups, and not-for-profit organizationsin
litigation matters.

APPLICATIONS FOR LEGAL REPRESENTATION
CELA'’s services include the provision of information, summary advice and referrals, and the
representation of low income individuals and groups before various courts, tribunals and other
administrative bodies. To apply to CELA, contact our articling student for a preliminary intake
interview at 416-960-2284, ext.216 or via email at articling@cela.ca.


mailto:articling@cela.ca
https://cela.ca/
https://cela.ca/celas-environmental-services-for-northern-ontario/
https://cela.ca/celas-northern-services/
https://cela.ca/casework-mining-justice-and-indigenous-rights/
https://cela.ca/casework-kebaowek-first-nation-pipeline-assessment-and-indigenous-jurisdiction/
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Chapter 3: What is “environmental justice”,
“environmental health”, and “environmental ethics”?

Across Canada, low-income persons and disadvantaged communities often bear a disproportionate

burden of the adverse health and environmental impacts from contaminants that are discharged into

air, land and water. The nexus between pollution, poverty, race and ethnicity has prompted various

academics, lawyers, and non-governmental organizations to advocate for legal reforms that facilitate
access to environmental justice.

Environmental Justice is the principle that
environmental benefits and burdens should be
equitably distributed among all persons, rather
than allowing the majority of adverse impacts to

be unfairly imposed upon poor people, visible
minorities, or marginalized communities.
Vulnerable communities across Canada are
unfairly impacted by issues such as extreme heat,
lack of access to green spaces, and inadequate
access to safe housing, which if left unchanged will
only continue to worsen with climate change.

The environmental justice principle has a number
of procedural dimensions, such as:

e providing all persons with an opportunity to
meaningfully participate in all aspects of
governmental decision-making that may affect
their health or environment; and

e ensuring that all persons have full and timely
access to information that is being used for
decision-making purposes.

Curious to learn more? CELA’s webinar Nuclear
waste: an environmental justice perspective,
highlights environmental justice through the

example of nuclear waste management and shows
how public involvement can be a crucial aspect of
achieving it.

Upholding environmental justice is critical in light
of the concerning disparities in health and
environmental health based on race and class
across the country. Environmental justice thus
requires the elimination of both environmental
racism and class-based discrimination.

Click here to read more from CELA's
environmental justice collection, including blogs
and past webinars.


https://www.epa.gov/environmentaljustice#:~:text=Environmental%20justice%20is%20the%20fair,laws%2C%20regulations%2C%20and%20policies.
https://www.epa.gov/environmentaljustice#:~:text=Environmental%20justice%20is%20the%20fair,laws%2C%20regulations%2C%20and%20policies.
https://cela.ca/access-to-environmental-justice-in-canada-the-road-ahead/
https://www.epa.gov/environmentaljustice#:~:text=Environmental%20justice%20is%20the%20fair,laws%2C%20regulations%2C%20and%20policies.
https://cela.ca/blog-vulnerable-communities-and-climate-change/
https://cela.ca/blog-vulnerable-communities-and-climate-change/
https://www.epa.gov/environmentaljustice#:~:text=Environmental%20justice%20is%20the%20fair,laws%2C%20regulations%2C%20and%20policies.
https://cela.ca/nuclear-waste-an-environmental-justice-perspective/
https://cela.ca/tag/environmental-justice/
https://cela.ca/tag/environmental-justice/

Environmental Health is a term that addresses “all

the physical, chemical, and biological factors
external to a person, and all the related factors
impacting behaviours." It encompasses the
assessment and control of those environmental
factors that can potentially affect health. It is
targeted towards preventing disease and creating
health supportive environments.

Environmental health is regulated at all three
levels of government: federal, provincial and
municipal. Indigenous governments also have
powers and responsibilities, some of which are
recognized under federal statues. In addition,
international legal norms play arole in protecting
environmental health within Canada.

Click here to see CELA’s proposed amendments to
Bill S-5, a critical bill currently in Parliament which

aims to reform the Canadian Environmental
Protection Act, 1999 and will have direct
implications for environmental health.
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Environmental Ethics considers the ethical and

moral values that we extend to non-human animals
and the rest of the natural world. Ethicists ask
important questions about how we value the
environment, and may use moral theories to
explain our relationships to each other and our
environment. This principle is connected to
environmental law, as often our sense of right and
wrong (morality) is used to underpin legal
decisions and legal arguments. This term is usually
used within the Western philosophical context.

Clicking here will take you to a free short course
on environmental ethics.



https://www.canada.ca/en/health-canada/services/environmental-workplace-health/reports-publications/environmental-contaminants/health-environment-snapshot-environmental-health-canada-health-canada-2012.html
https://www.canada.ca/en/health-canada/services/environmental-workplace-health/reports-publications/environmental-contaminants/health-environment-snapshot-environmental-health-canada-health-canada-2012.html
https://link.springer.com/referenceworkentry/10.1007%2F978-3-642-28036-8_2
https://link.springer.com/referenceworkentry/10.1007%2F978-3-642-28036-8_2
https://link.springer.com/referenceworkentry/10.1007%2F978-3-642-28036-8_2
https://link.springer.com/referenceworkentry/10.1007%2F978-3-642-28036-8_2
https://cela.ca/blog-cela-proposes-amendments-to-fix-toxic-substances-law/
https://link.springer.com/referenceworkentry/10.1007%2F978-3-642-28036-8_2
https://www.scu.edu/environmental-ethics/short-course-in-environmental-ethics/
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Chapter 4: What is Traditional Knowledge?

The recognition of Traditional Knowledge (TK) within evidence-based decision-making is one way
to contribute to reconciliation. The inclusion of TK is also critical to conservation, where a
paradigm shift away from a Crown-based oversight of lands and resources is needed if we are to
create, for instance, paths for Indigenous protected and conserved areas.

Traditional Knowledge (TK) is one name for
traditional Indigenous scientific knowledge that

can relate to conservation, biology, and ecology.
While TK may be new to policy and government
decision-making, Indigenous knowledge systems
have been important to Indigenous peoples for
thousands of years.

One definition of TK, as provided by the United
Nations Educational, Scientific, and Cultural
Organization (UNESCO) is knowledge that "refers
to the understandings, skills and philosophies
developed by societies with long histories of
interaction with their natural surroundings. For rural
and indigenous peoples, local knowledge informs
decision-making about fundamental aspects of day-
to-day life."

TK is central to the protection of Indigenous
rights. As CELA clients have shared: "rights and
accompanying responsibilities to the land are deeply
rooted in the language, culture and practices of
Indigenous people. They also reflect the natural laws
that are fundamental to who they are, and what they
do, including to have strength, to be kind, to share,
and to be honest."

There are also many instances of TK at the
forefront of science and conservation. For
instance, actions by the TEK Elders of the North
Shore of Lake Huron rely on Indigenous science
when citing the risks of glyphosate-based
herbicides and the need to ban the aerial
spraying of forests.

In Inuit Nunangat to the north, the equivalent is
known as Inuit Qaujimajatugangit (1Q), which
loosely translates to "Inuit traditional
knowledge". IQ holds importance knowledge
about arctic ecosystems. It is embedded in the
Nunavut Department of Education curriculum,
and prospective researchers applying for permits
and/or funding must demonstrate their plans to
incorporate Inuit Qaujimajatugangit (1Q) into
their research.

The cross-Canada "Land Needs Guardians"
movement also uses both Indigenous and
Western science to "manage protected areas,
restore animals and plants, test water quality,
and monitor development project.”

Two-Eyed Seeing (Etuaptmumk, in Mi'kmagq) is a concept

developed by Mi'’kmagq Elder Dr. Albert Marshall (Nova Scotia).

Two-Eyed Seeing is "learning to see from one eye with the strengths
of Indigenous knowledges and ways of knowing, and from the other
eye with the strengths of Western knowledges and ways of knowing,
and to use both these eyes together, for the benefit of all.” In the

Two puzzle pieces fitting together. figure to the left, Two-Eyed Seeing is visually represented as two
Picture courtesy of the Institute for

Integrative Health and Science

different eyes working together to fully see.


http://www.integrativescience.ca/Principles/TwoEyedSeeing/
https://www.afn.ca/uploads/files/env/ns_-_traditional_knowledge.pdf
https://www.afn.ca/uploads/files/env/ns_-_traditional_knowledge.pdf
https://en.unesco.org/links
https://cela.ca/wp-content/uploads/2021/01/Ltr-to-IAAC-CELA-MiningWatch-Northwatch-Friends-of-Attawapiskat-River-Wildlands-League-WCEL.pdf
https://conservation-reconciliation.ca/virtual-campfire-series-recordings/ipcas-and-covid-19-the-importance-of-ipcas-in-the-time-of-covid-19
http://tekelders.weebly.com/actions.html
https://www.gov.nu.ca/sites/default/files/files/Inuit%20Qaujimajatuqangit%20ENG.pdf
https://www.sshrc-crsh.gc.ca/society-societe/stories-histoires/story-histoire-eng.aspx?story_id=282
https://landneedsguardians.ca/
http://www.integrativescience.ca/Principles/TwoEyedSeeing/
http://www.integrativescience.ca/Principles/TwoEyedSeeing/
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Research Practices and Protocols Resources

TK can also inform an Indigenous community's Other examples of Indigenous nation-led research

research protocols, which may be relevant during ethics polices include:

funding applications, collaborations with non-profits

or academic institutions, and consultations on e Aguide on research ethics from the Assembly of

projects like environmental assessments. Many First Nations

communities have created their own research e An ethics and research policy publication by the

protocols, often recognizing the value of TK, and Six Nations Elected Council - Ethics Committee

referencing to two-eyed seeing. e Protocols and principles for conducting research
as set out by the Nuu-chah-nulth Tribal Council

One example is the Wikwemikong Community Needs Research Ethics Committee

Assessment Research Model (2008). This model
contains a four-step research methodology based on
Two-Eyed Seeing. An adapted version is displayed
below.

Two-Eyed Seeing four step diagram.
Picture courtesy of Cindy Peltier



https://journals.sagepub.com/doi/full/10.1177/1609406918812346
https://www.afn.ca/uploads/files/fn_ethics_guide_on_research_and_atk.pdf
https://www.afn.ca/uploads/files/fn_ethics_guide_on_research_and_atk.pdf
https://www.grpseo.org/research-ethics#:~:text=Six%20Nations%20Elected%20Council%20%2D%20Ethics%20Committee%20has%20the%20right%20and,and%20preserving%20the%20integrity%20of
https://icwrn.uvic.ca/wp-content/uploads/2013/08/NTC-Protocols-and-Principles.pdf
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Chapter 5: What is Informed Consent?

Informed consent is a principle that has important

applications in environmental decision-making.
Simply put, informed consent is consent which is
given after there is full disclosure of what is being
agreed to.

Often, individuals and community members are
not informed of the risks that a new development
or project may pose to their health and
environment. This could result from a lack of
meaningful, public participation opportunities or
an unwillingness by government or industry to
provide accessible and timely information. Absent
the transparent sharing of information, individuals
and communities are not in a position to give their
full and informed consent.

One prominent example of this conceptisin the
search for an "informed and willing" host for a
Deep Geologic Repository (DGR) for nuclear
waste in Ontario. Substantial “goodwill” funds
have been made to the communities who are
potential hosts for the DGR and to local
landowners who are willing to "co-operate". Local
citizens fear short term economic incentives are
being used to sway community sentiment.

To learn more about nuclear waste storage, see
Chapter 12 of this Toolkit.

Research has also found that economic and social
vulnerability - for persons who are disadvantaged
by the distribution of social goods and services,
like housing, income and health - are especially at
risk to coercion and undue influence due to
monetary incentives. Proving informed consent in
these circumstance is then difficult, because their
situational circumstances puts them at risk of
exploitation.

Teeswater community members protesting against Nuclear Waste.
Image courtesy of the CBC.

To read about informed consent and
environmental toxins from a bioethics
perspective, click here.


https://advance.lexis.com/document/?pdmfid=1505209&crid=6e476916-cd95-4b4b-9298-007766795fb1&pddocfullpath=%2Fshared%2Fdocument%2Fdictionaries-ca%2Furn%3AcontentItem%3A5GXY-V5H1-FJDY-X4SX-00000-00&pdcontentcomponentid=327825&pdteaserkey=sr0&pdicsfeatureid=1517129&pditab=allpods&ecomp=yx-nk&earg=sr0&prid=bc7fbd83-ffcb-433c-a6b9-7c974a259ac8
https://www.nwmo.ca/en/Site-selection/About-the-Process/Guiding-Principles
https://www.cbc.ca/news/canada/london/nuclear-waste-disposal-site-teeswater-south-bruce-1.6013827#:~:text=%22Our%20community%20has%20really%20started,the%20NWMO%2C%22%20said%20Stein.&text=%22We%20are%20not%20depending%20on,NWMO%20to%20run%20the%20municipality.
http://www.ochsnerjournal.org/content/20/1/34
https://www.thelawyersdaily.ca/articles/28420/environmental-justice-in-nuclear-age?category=analysis
https://www.cbc.ca/news/canada/london/nuclear-waste-disposal-site-teeswater-south-bruce-1.6013827
https://www.bioethics.net/2021/06/environmental-toxins-are-a-threat-to-informed-consent-and-justice-how-is-bioethics-going-to-respond/
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Building on the principle of informed consent, is the recognition of Free, Prior, and Informed Consent
(FPIC) as detailed under the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP). As a
principle of international law, FPIC is an inherent right of all Indigenous Peoples worldwide.

UNDRIP serves as an interpretative aid for domestic laws in Canada. It is an established principle of law
that human rights standards, like UNDRIP, be used to interpret laws passed by federal and provincial
governments. Unfortunately, as the UN Special Rapporteur.on Human Rights and Toxics remarked, free,

prior, and informed consent is frequently violated, and does not meet the standard required by UNDRIP:
"Canadian companies are implicated in intentional releases of toxic waste and tailings dam failures, beginning
activities without meaningful consultation let alone the free, prior informed consent of indigenous peoples, and
other conduct resulting in the exploitation and abuse of the human rights of workers and local communities."

In June 2021, the Senate officially passed Bill C-15, an Act respecting the United Nations Declaration on the
Rights of Indigenous People. This law requires that Canada establish an action plan for making every federal

law and policy consistent with UNDRIP.

To learn more about FPIC, and recent developments in Canadian law, see Chapter 15 of this toolkit.

FPIC Diagram including definitions.
Picture courtesy of the Food and Agriculture Organization of the United Nations



http://www.fao.org/indigenous-peoples/our-pillars/fpic/en/
http://www.fao.org/indigenous-peoples/our-pillars/fpic/en/
https://www.un.org/development/desa/indigenouspeoples/declaration-on-the-rights-of-indigenous-peoples.html
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=24678&LangID=E
https://parl.ca/DocumentViewer/en/43-2/bill/C-15/royal-assent
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Chapter 6: What is the "right to know"?

The right to information, or “right to know" is a principle based upon a basic human entitlement to
information which directly impacts health and bodily integrity. The right to information is crucial
for protection of human rights of all people. Information must be available, accessible and in an

appropriate and usable form, including to those most at-risk.

A public 'right to know' increases the
transparency and accountability of industry and
government. The right to know includes public
information frameworks, inventories and
databases which require the identity of chemicals
to be disclosed, alongside their hazardous
properties and potential health impacts. Having
accessible, high quality data also raises the
expectation of more rigorous oversight.

An encouraging example of the 'right to know'
extending to the publicis the City of Toronto’s
ChemTRAC program, which as aresult of a
municipal by-law, requires that information be
reported and disclosed for 25 of the cancer-
causing substances found in Toronto’s air. As a
result, companies - large or small - that use these
substances and release them into the air, must
report them to the public health authority
annually.

This program was a first in Canada. By producing
data reports for public viewing listing the 25
priority substances and accompanying health
impacts, it provides the basis to tract and identify
major sources of pollutants and advocate for plans
to reduce exposure.

A workers' 'right to know' is an employee's right
to know the hazards of work based upon a basic
human entitlement to information that directly
impacts their health and bodily integrity.

The Workplace Hazardous Materials Information
System (WHMIS), legislated in 1988, was
Canada’s earliest response to workers’ right to

know about exposure to chemical hazards in the
workplace. This national right to know was a
first, and it created a national standard with
complementary provincial and territorial laws,
facilitating its implementation.

Despite the broad application of both federal and
provincial laws that are included in WHMIS,
limitations remain:

e There can be difficulty in predicting workers’
exposure levels since health hazards are only
known for a minority of substances.

e The lack of public information about the
hazards for thousands of substances impairs
the meaningfulness of this right.

e As adverse health effects are chemical or
hazard specific, the cumulative impact of
multiple, potentially simultaneous exposures
in the workplace is often overlooked.

Click here to learn more about a report released
by the National Union of Public and General
Employees and CELA that advocates for workers'
environmental rights in Canada.


https://www.toronto.ca/community-people/health-wellness-care/health-programs-advice/chemtrac/
https://www.toronto.ca/legdocs/municode/1184_423.pdf
http://whmis.org/
https://cela.ca/workers-environmental-rights-in-canada-report/
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PART Il:

ENVIRONMENTAL

HEALTH ISSUES IN

NORTHERN
ONTARIO

A BRIEF INTRODUCTION

Chapter 7: Water Rights and Contamination

Water pollution in Northern Ontario waterways
remains a real and critical concern. Contamination
jeopardizes access to safe water, and the health of
fish and aquatic mammals. Its insidious burden is
also disproportionately borne by Indigenous
communities.

In 2010, the United Nations General Assembly
explicitly recognized the human right to water
and sanitation, acknowledging that "clean
drinking water and sanitation are essential to the
realization of all human rights." And yet in 2020,
the UN Special Rapporteur on Human Rights and
Toxics recognized ''rights to safe water do not
appear to be directly actionable under Canadian

law.

Asubpeeschoseewagnog Anishinabek (ANA or
Grassy Narrows First Nation) is the home of one
of Canada’s most infamous and tragic
environmental health crises. Many people in this
fishing community are still suffering from the
toxic effects arising from the discharge of 9,000
kg of mercury from a paper mill into the Wabigoon
River in the 1960s.

Forty-five years after the dumping was

curtailed, mercury levels in the river remain in the
highest risk category and in some areas close

to Grassy Narrows the mercury levels in the river
sediment are still rising. Remediation of the river
remains outstanding even though a joint Ontario-
Canada scientific panel recommended specific
remediation measures in 1983.

Alleging a breach of Charter rights, CELA and ANA have succeeded in halting logging in ANA traditional
territory for the current Forest Management Plan. To learn about about FMPs, see Chapter 19._


https://www.un.org/waterforlifedecade/human_right_to_water.shtml
https://undocs.org/A/HRC/45/12/Add.1
https://undocs.org/A/HRC/45/12/Add.1

Drinking Water and Source Water Protection

Water advisories remain concentrated on First
Nation reserves across Ontario, despite federal
promises to end all long-term drinking water
advisories in First Nations by March 2021.

Advisories themselves can be "boil water
advisories," where water must be boiled for at
least 1 minute before drinking, cooking, or "do not
consume advisories," where tap water should not
be used for any purpose. The most stringent
advisory is a "do not use," where water should not
be used for any purpose.

In arecent announcement from Canada, there was

an agreement in principle to settle a Class Action
Litigation for $8 billion with over 250 First
Nations who had experienced drinking water
advisories lasting at least a year. More
information, including whether you can register as
a class member, is available here.

Anishinabek Nation Chief Water Commissioner,
and prominent youth leader, Autumn Peltier from

Wikwemikong First Nation, recently addressed
the United Nations on World Water Day. To
watch her 2018 speech at the UN, click here.
Autumn also has a public Facebook account

documenting her advocacy work.

Click here to explore Ontario water advisories on
WaterToday's interactive map.
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Community-Based Source Water Planning

In 2019, CELA produced a source water
protection toolkit for First Nations in partnership
with the Chippewas of the Thames First Nation,
Munsee-Delaware First Nation, and Oneida Nation

of the Thames. The toolkit proposes legal and
policy tools to address concerns from community
members, whose historical use and enjoyment of
the Thames River had been diminished because of
threats from industrial discharges and spills,
sewage overflows, and the impact of phosphorus
loading and pesticide use.

To access CELA's Source Water Toolkit for
Indigenous communities click here.

The project relied upon both traditional
knowledge and practices, and Western science-
based water quality studies. As Wilson et al., have
recognized:

"There is growing acknowledgement that the material
dimensions of water security alone are inadequate; we
also need to engage with a broader set of hydrosocial
relationships. Indeed, more holistic approaches are
needed to explain Indigenous peoples’ relationships to
water including the use of traditional water sources."

Two-eyed seeing also encourages "a useful re-
articulation of water security frameworks." This is
also explored in the paper and multimedia project
"Water Teachings: Water is Community"available
here.

Map is courtesy of WaterToday.

Red tags : Do Not Consume Advisory
: Boil Water Advisory
: Blue-Green Algae Advisory


https://www.watertoday.ca/maptest4.asp?province=8&province=8
https://globalnews.ca/news/7836421/first-nations-water-trudeau-broken-promises/#:~:text=It%20estimated%20that%20the%20federal,some%20of%20the%20affected%20nations.
https://www.sac-isc.gc.ca/eng/1538160229321/1538160276874
https://www.thelawyersdaily.ca/articles/28838
https://www.mccarthy.ca/en/class-action-litigation-drinking-water-advisories-first-nations
https://www.mccarthy.ca/en/class-action-litigation-drinking-water-advisories-first-nations
https://naaee.org/about-us/people/autumn-peltier
https://www.cbc.ca/news/world/canadian-indigenous-water-activist-autumn-peltier-addresses-un-on-clean-water-1.5301559
https://www.facebook.com/Waterwarrior1/
https://www.watertoday.ca/maptest4.asp?province=8&province=8
https://theconversation.com/water-crisis-in-first-nations-communities-runs-deeper-than-long-term-drinking-water-advisories-148977
https://theconversation.com/water-crisis-in-first-nations-communities-runs-deeper-than-long-term-drinking-water-advisories-148977
https://theconversation.com/water-crisis-in-first-nations-communities-runs-deeper-than-long-term-drinking-water-advisories-148977
https://theconversation.com/water-crisis-in-first-nations-communities-runs-deeper-than-long-term-drinking-water-advisories-148977
https://cela.ca/source-water-protection-in-indigenous-communities/
http://watergovernance.sites.olt.ubc.ca/files/2019/07/water-is-medicine.pdf
http://watergovernance.sites.olt.ubc.ca/files/2019/07/water-is-medicine.pdf
https://www.mdpi.com/2073-4441/10/1/49
https://www.waterteachings.com/water-is-community
https://www.waterteachings.com/water-is-community
https://www.waterteachings.com/water-is-community
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Chapter 8: Air Pollution and Exemptions from Standards

Site-specific standards allow for emissions greater than the provincial standards. Currently, there
are six site-specific standards for air emissions in Northern Ontario: three in Sault Ste. Marie, and
three in Sudbury.

Human reactions to air pollution range from short-
term health effects such as asthma, and skin
rashes to long term effects including bronchitis,
emphysema, lung disease and cancer. Vulnerable
populations - such as children, the elderly and
people with respiratory diseases - may suffer
more extreme effects from exposure to air
pollution. In addition to its adverse effects on
human health, air pollution impacts crops, animals,
and water pollution. The degradation of air quality
also has social and economic consequences, such
as the morbidity impacts of air pollution.

While air pollution is caused by natural sources,
human activities are responsible for the majority
of air emissions. In the absence of smoking or
other indoor pollution, industry emissions and
urban vehicle emissions are main sources of
exposure to air pollutants.

Ontario has prescribed air emission standards
under O Reg 419/05 Air Pollution - Local Air
Quality, under the Environmental Protection Act
(available here). However, not all emissions from
polluters conform to these standards. In fact,
Ontario also has "site-specific standards" for
facilities that "face(s) challenges in meeting a
required air standard."

SAULT STE. MARIE

To note: the data presented below is based on
publicly reported emissions data; gaps in data may
exist due to errors, deficient methods of reporting or
a lack of oversight. Additionally, site specific
standard-holding facilities are not the only facilities
that routinely over-emit.

1) Benzene: Algoma Steel holds a site-specific
standard (SSS) of 2.2 ug/m3 for benzene until
2023, which is 488.89% of the Ontario standard
of 0.45 ug/m3. In 2020, Algoma Steel had a
maximum point of impingement (POI) of
3.57ug/m3 for benzene, which is higher even than
the SSS; 162.29% of the SSS, and 793% of the
Ontario standard [See Figure 1]. Benzene is
particularly concerning, as the WHO has stated
that as "benzene is carcinogenic to humans, [...]
no safe level of exposure can be recommended.”

2) Benzo(a)pyrene: Algoma Steel holds a SSS of
0.004 pg/m3 until 2022, which is 40000% of the
Ontario standard of 0.00001 pg/m3. Algoma
Steel’s actual 2020 POl was 0.00477ug/m3 [See
Figure 2].

3) Particulate matter < 44microns: Algoma Steel

holds a SSS of 127ug/m3 until 2023, which is



https://ero.ontario.ca/notice/019-2301
https://ero.ontario.ca/notice/019-2301
https://www.ontario.ca/laws/regulation/050419
https://www.algoma.com/wp-content/uploads/2017/05/ESDM-Report-executive-summary-2020-.pdf
https://www.who.int/publications/i/item/WHO-CED-PHE-EPE-19.4.2
https://ero.ontario.ca/notice/019-2301
http://www.downloads.ene.gov.on.ca/envision/env_reg/er/documents/2017/012-4677_FinalOrder.pdf
https://ero.ontario.ca/notice/019-2301
https://www.ontario.ca/laws/regulation/050419
https://www.algoma.com/wp-content/uploads/2017/05/ESDM-Report-executive-summary-2020-.pdf
https://ero.ontario.ca/notice/019-2301
https://ero.ontario.ca/notice/019-2301
https://www.who.int/news-room/spotlight/how-air-pollution-is-destroying-our-health
https://www.oecd-ilibrary.org/environment/social-costs-of-morbidity-impacts-of-air-pollution_5jm55j7cq0lv-en#:~:text=These%20adverse%20health%20effects%20have,trillion%2C%20respectively%2C%20in%202010.
https://www.ontario.ca/laws/regulation/050419#BK75
https://www.ontario.ca/page/rules-air-quality-and-pollution#section-2

105.8% of the Ontario standard of 120 yg/m3. In
2020, Algoma Steel was below both with a
maximum POl of 102.2 yg/m3.

SUDBURY

1) Cadmium: Glencore currently holds a site
specific standard for Cadmium of 0.180 yg/m3
until December 2021, and 0.061 pug/m3 until July
31, 2030. The Ontario limit for Cadmium (air) is
0.025 yg/m3. Recent emissions data was
requested, but not provided.

2) Nickel: Until December 31, 2022, Glencore
holds a site-specific standard of 0.15 yg/m3, and
a standard of 0.066 ug/m3 until June 30th, 2026.
The Ontario limit for Cadmium (air) is
0.0252ug/m3.

3) Nickel: Vale holds a site specific standard of 1
Mg/m3 (annual) for nickel emissions, which is
2500% of the Ontario standard of 0.04 pg/m3
(annual). However, as this standard is set to
expire at the end of 2021, Vale is in the process

of requesting a 10-year annual nickel site-specific

standard 0.4 yg/m3. (1000% of the Ontario
standard). In 2020, the measured POl was 0.307,
which is 768% of the Ontario standard, but falls
below both current and future (requested) site-
specific standards.
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Stay Tuned & Have Your Say

When a company requests a renewal or new site
specific standard, notice of the request will be
posted on the Environmental Registry for a
mandatory minimum 30 day public consultation
period.

e To access information on public consultation
periods, see the Environmental Registry of
Ontario (ERO)'s website: ero.ontario.ca

e Tolearn more about the request process for a
specific standard, see here

As an example, the following picture shows the
search result for a site specific standard request,
including the public comment period.

Photo courtesy of the ERO

For more information about the ERO, see
Chapter 14 in this Toolkit.

A_2019 study of acute myeloid leukemia (AML, a type of blood cancer) found correlations between
AML rates and cities with high rates of industrialization: Sarnia, Sault Ste. Marie, Thunder Bay, St.
Catharines, and Hamilton. Specific results for the two northern cities are as follows:

Sault Ste. Marie (41.45 deaths per 100,000, or 135.4 % of Canadian avg)

e Postal code P6C had arate of 65.10 deaths per 100,000; 212.7% of the Canadian average
Thunder Bay (31.09 per 100,000; 101.5% of Canadian avg)

e Postal code P7E had arate of 59.66 deaths per 100,000; 194.9% of the Canadian average

From the study, the results "potentially implicate exposure to materials/pollution from
these plants as an important risk factor for developing AML in Canada". In the case of
AML, benzene and formaldehyde are of particular concern.



https://www.ontario.ca/laws/regulation/050419
https://www.algoma.com/wp-content/uploads/2017/05/ESDM-Report-executive-summary-2020-.pdf
https://ero.ontario.ca/notice/019-0856
https://ero.ontario.ca/notice/019-0856
https://ero.ontario.ca/notice/019-0856
https://www.ontario.ca/laws/regulation/050419
http://www.downloads.ene.gov.on.ca/envision/env_reg/er/documents/2015/012-4796_d_Approval.pdf
http://www.downloads.ene.gov.on.ca/envision/env_reg/er/documents/2015/012-4796_d_Approval.pdf
http://www.downloads.ene.gov.on.ca/envision/env_reg/er/documents/2015/012-4796_d_Approval.pdf
https://www.ontario.ca/laws/regulation/050419
http://www.vale.com/canada/EN/aboutvale/communities/sudbury/nsss_application/Pages/default.aspx#:~:text=Vale%20is%20applying%20to%20the,of%200.4%20%CE%BCg%2Fm3.
http://www.vale.com/canada/EN/aboutvale/communities/sudbury/nsss_application/Pages/default.aspx#:~:text=Vale%20is%20applying%20to%20the,of%200.4%20%CE%BCg%2Fm3.
https://www.ontario.ca/laws/regulation/050419
http://www.vale.com/canada/EN/aboutvale/communities/sudbury/nsss_application/Pages/default.aspx#:~:text=Vale%20is%20applying%20to%20the,of%200.4%20%CE%BCg%2Fm3.
https://www.ontario.ca/laws/regulation/050419
https://pubmed.ncbi.nlm.nih.gov/30811592/
https://pubmed.ncbi.nlm.nih.gov/30811592/
https://pubmed.ncbi.nlm.nih.gov/30811592/
https://ero.ontario.ca/notice/019-0856
http://ero.ontario.ca/
https://www.ontario.ca/page/guide-requesting-site-specific-standard
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Point of Impingement
(POl) refers to "the
point at which a
contaminant contacts
the ground or a
building" in air emission
modelling.

Figure 1: A comparison of the Ontario and Algoma Steel site-specific standard for benzene,
and the actual benzene emissions in 2020.

Point of Impingement
(POl) refers to "the
point at which a
contaminant contacts
the ground or a
building" in air emission
modelling.

Figure 2: A comparison of the Ontario and Algoma Steel site-specific standard for
benzo(a)pyrene, and the actual benzo(a)pyrene emissions in 2020.



https://www.ontario.ca/page/rules-air-quality-and-pollution#:~:text=A%20point%20of%20impingement%20is,the%20ground%20or%20a%20building.
https://www.ontario.ca/page/rules-air-quality-and-pollution#:~:text=A%20point%20of%20impingement%20is,the%20ground%20or%20a%20building.
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Case Study: StackWatch Sault Ste. Marie

StackWatch Sault Ste. Marie (StackWatchSSM) is an organization committed to improving air quality, the
environment, human health, and public accountability in Sault Ste Marie. They have two primary goals: (1) to
encourage the Ontario Ministry of the Environment, Conservation, and Parks to enforce its air emissions
regulations more routinely; and (2) to encourage the Ontario Ministry of the Environment, Conservation, and
Parks and Algoma Public Health to erect an independently operated air quality monitoring network that is
geographically diverse.

StackWatch is a movement which encourages citizens to speak out about local air-quality and water-quality
concerns, encourages the Ministry of the Environment, Conservation and Parks to enforce existing
regulations and build and operate a robust and independent air-quality monitoring system. It began in
Hamilton in 2007, as a way to address local air-quality issues and StackWatchSSM is modelled after their
program. They also have resources that link to local air-quality reporting, making it more easily accessible to
the public.

StackWatchSSM encourages local reporting of air pollution events, and have already noted 31 on their
website for 2022, as of May 10, 2022. You can report pollution in Ontario online via this form and email
photos to moe.tips@ene.gov.on.ca and directly to StackWatch at stackwatchssm@gmail.com.

Photos included with permission from StackWatchSSM



http://www.stackwatchssm.com/
http://www.stackwatchssm.com/
https://report-pollution.ene.gov.on.ca/
mailto:moe.tips@ene.gov.on.ca
mailto:stackwatchssm@gmail.com
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Chapter 9: Food Security and Traditional Foods

Toxic Exposures

Food security is an issue affecting many Northern

communities, particularly First Nations who are
fly-in or have seasonal access roads. Many people
rely heavily on harvesting traditional foods,
through hunting, fishing, and gathering. This is
especially important for both cultural and health
reasons. As the Anishnawbe Mushkiki community
health and wellness centre in Thunder Bay notes,
benefits include social connections, cultural
strength, spiritual wellness, and nutrition.
Traditional foods are high in nutrients, whereas

store-bought foods are often filled with
preservatives, and very expensive.

Land degradation caused by industrial activity and
climate-induced change has reduced the
availability of healthy traditional foods. Human
Rights Watch's recent “The Climate Crisis and
First Nations’ Right to Food in Canada" report

outlines the climate crisis' impact on First Nations
food security, responses of community resilience
in the face of crisis, and the federal government's
failure to address climate change and food
poverty. When traditional food is available, levels
of toxins from industry are an increasing concern,
as per the Assembly of First Nations (AFN).
Generally, the higher up the food chain a species

is, the more the toxins accumulate. Toxins of
particular concern are mercury, cadmium, arsenic,
and lead.

In addition to human rights implications, the
contamination of traditional foods has resulted in
unaddressed health impacts to Indigenous
communities. For example, in the case of Grassy
Narrows First Nation, analysis of fish led

researchers to conclude that there was "an
association between long-term Hg (mercury)
exposure from freshwater fish consumption and
premature mortality."

First Nations deserve safe access to healthy and
culturally relevant foods. This requires a drastic
reduction in water pollution from industry, and as
per the AEN, research to assess contaminants in
traditional foods and to ensure quality traditional
foods for Indigenous people.

Mining Injustice

The risk posed to traditional foods and medicines
from toxic exposures is also among the concerns
raised by Friends of the Attawapiskat River and
CELA to Canada in regard to proposed mining
projects in the Ring of Fire.

The Friends of the Attawapiskat River, CELA and
many other non-profits and individuals are
advocating for an Indigenous-led Regional
Assessment for the Ring of Fire, which would be
consent base and uphold the rights of all Treaty
rights holders, in accordance with UNDRIP.

Click here to read CELA’s letter.

Click here to read the Friends of the
Attawapiskat River letter.



https://bmcpublichealth.biomedcentral.com/articles/10.1186/1471-2458-13-427
https://www.mcgill.ca/cine/research/food/benefits
https://mushkiki.com/benefits-of-a-traditional-diet/#0
https://www.hrw.org/report/2020/10/21/my-fear-losing-everything/climate-crisis-and-first-nations-right-food-canada
https://www.afn.ca/uploads/files/env/traditional_foods_safety_paper_final.pdf
https://www.thelancet.com/journals/lanplh/article/PIIS2542-5196(20)30057-7/fulltext
https://www.afn.ca/uploads/files/env/traditional_foods_safety_paper_final.pdf
https://www.mndm.gov.on.ca/en/ring-fire
https://www.un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2018/11/UNDRIP_E_web.pdf
https://cela.ca/wp-content/uploads/2022/03/FINAL-civil-society-open-letter-ROF-Regional-EA.pdf
https://cela.ca/wp-content/uploads/2022/03/Comments_on_draft-Agreement_RA_Ring_of_Fire.pdf

CELA with the Friends of the Attawapiskat River
continue to invite public support for a
Moratorium on mineral exploration in the Ring of
Fire in order to protect inherent Indigenous
rights and boreal watersheds.

As the moratorium statement says (available in
English and Cree):

Living up to reconciliation means action is
required now to prevent further violations of
Indigenous rights. To fulfill this duty, we call on
Canada and Ontario to enact a moratorium to
sustain the lands and waters that, since time
immemorial, have been relied upon by the region’s
First Nations.
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Fish Consumption and Advisories

For the consumption of fish in Ontario, the
provincial government produces a detailed fish
consumption guide. For information on current fish
consumption advisories in your area, see The Guide
to Eating Ontario Fish. Information is available by

region or fish species search.

Although it is helpful to have such a guide, and the
guide is updated every two years, there is no
guarantee that the science behind the allowable
consumption has been updated. CELA has been part
of an ongoing effort to access underlying fish guide
data and push for its currency. Two-eyed seeing is
also crucially important (though often excluded) in

fisheries management and conversation. An effective

guide must be based in both western science and
Indigenous Science/Traditional Knowledge and
updated frequently to ensure accurate and reliable
information that users can trust.
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Want to Learn More?

You can contact fishguide@ontario.ca with your
questions or concerns about the guide. If you still
need more information or are not able to access it
through these pathways, you may consider filing
an FOI (Freedom of Information request), or
reaching out to CELA.

More information on FOls is available in
Chapter 21 of this Toolkit.

Map depicting fish guidance for waterbodies in Ontario.
Picture courtesy of The Guide to Eating Ontario Fish

Past cover images for the Guide to Eating Ontario Fish.
Auvailable here.


https://www.ontario.ca/page/eating-ontario-fish
https://www.ontario.ca/page/eating-ontario-fish
https://onlinelibrary.wiley.com/doi/full/10.1111/faf.12516
https://www.ontario.ca/page/eating-ontario-fish
https://leddendesignit.com/projects/guide-to-eating-ontario-fish/
https://cela.ca/wp-content/uploads/2021/02/Letter-Canada-and-Ontario-Requesting-Moratorium-Ring-of-Fire.pdf
mailto:fishguide@ontario.ca
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Case Study: Porcupine Lake

Porcupine Lake in Timmins had fish consumption guidelines based on sampling from 1999 until as
recently as 2018-despite known threats from ongoing contamination, like the discharge of raw
sewage to the lake. After a new fish health study was conducted in June 2019, the consumption
guidelines were substantially altered for many species of fish, mostly due to the high levels of

chromium [See Figure 3].

The following notable changes occurred based on the 1999 to 2018 data:

o Allowable Northern Pike consumption for the general population dropped from 4 meals
to 2 meals per month

¢ Allowable White Sucker consumption for the general population dropped from 8 meals
to 1 meal per month

o Allowable White Sucker consumption for the sensitive* population dropped from 4

meals to O meals per month

*Sensitive populations are (1) women of child-bearing age, and (2) children under 15 years of age.

Figure 3: Table outlining the changes in fish consumption guidance for Porcupine Lake between the 2017 and
2019 consumption guides. Red indicates significant changes.



https://www.timminstimes.com/news/local-news/city-and-environment-ministry-criticized-for-porcupine-lake-problems
https://timmins.civicweb.net/document/97204/2020-10-26-Porcupine%20Lake%20Advisory%20Update.pdf
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Chapter 10: Health, Disease, and Environmental Racism

Environmental racism refers to the

disproportionate proximity and exposure of
Indigenous and racialized communities to polluting
industries, dangerous projects, and other
environmental hazards. It occurs when
environmental policies and practices either
intentionally or unintentionally result in
disproportionate negative impacts on certain
communities including higher rates of cancer,
reproductive diseases, respiratory illness, birth
defects, and other health issues

This term is credited to Benjamin Chavas, who

defined it as:

“... racial discrimination in environmental policy-
making, the enforcement of regulations and laws, the
deliberate targeting of communities of colour for toxic
waste facilities, the official sanctioning of the life-
threatening presence of poisons and pollutants in our
communities, and the history of excluding people of
colour from leadership of the ecology movements.”

Health and disease impacts that
disproportionately affect Indigenous, Black, and
other racialized groups are often due to
environmental racism. Environmental racism can
also be exacerbated by other health outcomes,
such as life expectancy (compared to Southern
Ontario, life expectancy is 2.9 years lower in the
North West Local Health Integration Network
(LHIN) region, and 2.5 years lower in the North
East LHIN region).

While a complex topic, that includes lack of access
to physicians and health care services,
intergenerational trauma, and socioeconomic
status, many of the issues already discussed in this
toolkit are contributing factors to environmental
racism.

Contributing factors to environmental racism
include a lack of clean drinking water, inaccessibility
of fresh, affordable healthy food options, and
exposure to pollution and environmental toxins.
These inequities are recognized by governments,
such as Ontario's 2018 report entitled "Northern
Ontario Health Equity Strategy: A plan for achieving
health equity in the North, by the North, for the
North," which discusses the importance of safe

drinking water, safe housing, and food affordability.

Environmental racism in Northern Ontario
particularly affects First Nations, and Indigenous
leaders have always been at the forefront of
advocating for environmental justice. We also know
that while "Indigenous peoples in Canada are among
the_lowest contributors to greenhouse emissions in

the country, [...] academic research shows they are
among the most exposed to climate change impacts.”

International Recognition

In 2019, the United Nations' Special Rapporteur on
human rights and hazardous substances and wastes,
Baskut Tuncak, visited Canada from May 24th to
June 6th, 2019. His final report corroborated
concerns of discrimination, concluding that

CELA hosted a meeting with the United Nations’ Special Rapporteur on Hazardous
Substances and Wastes on the implications for human rights of the environmentally
sound management and disposal of hazardous substances and wastes; Picture
courtesy of CELA.


https://cela.ca/bill-c-230-43-2-national-strategy-to-redress-environmental-racism-act/
https://ecojustice.ca/environmental-racism-in-canada/
https://ecojustice.ca/environmental-racism-in-canada/
https://ecojustice.ca/environmental-racism-in-canada/
https://healthinthenorth.hqontario.ca/
https://healthinthenorth.hqontario.ca/
https://www.hqontario.ca/Portals/0/documents/health-quality/health-equity-strategy-report-en.pdf
https://www.indigenousclimateaction.com/
https://www.hrw.org/report/2020/10/21/my-fear-losing-everything/climate-crisis-and-first-nations-right-food-canada
https://www.ohchr.org/EN/HRBodies/HRC/Pages/NewsDetail.aspx?NewsID=24678&LangID=E
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=24678&LangID=E
https://cela.ca/final-report-from-un-rapporteur/
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"principles of equality and non-discrimination,

requires urgent attention in Canada." This report was an important acknowledgement of
the realities of environmental racism in Canada,

While the principle and right of non-discrimination and has put pressure on the Canadian government

is found in the Canadian Constitution, the UN to enact remedies to the situation.

Rapporteur observed that "it does not appear to

have served as a significant protection or recourse To read more, click here.

for affected communities in cases of action or,
more often than not, inaction by the Government."

Bill C-230, "An Act Respecting the Development of a National Strategy to
Redress Environmental Racism" was a bill introduced before federal parliament
in 2021. This Bill acknowledges environmental racism, and gives the Minister

of the Environment two years (if enacted) to develop a “national strategy to

promote efforts across Canada to redress the harm caused by environmental

racism.” This would include collecting information and links between: -

Race

Socio-economic status

Environmental health and health outcomes
Compensation for individuals and/or communities
Potential amendments to existing laws

CELA supports this bill and has offered suggestions to strengthen its impact, such as adding
qualitative benchmarks, definitions, and tightening its timeline. Other NGOs have also added their
thoughts in the form of brief submissions, which you can access here under "Briefs (11)."

Subsequently in 2022, Bill C-226 “An Act respecting the development of a national strategy to
assess, prevent and address environmental racism and to advance environmental justice” was
introduced before federal Parliament. As the text of Bill C-226 has remained the same as Bill C-
230, our prior resources on Bill C-230 are still relevant.

You can read the full Bill-C226 here, or a summary and discussion here.



https://cela.ca/final-report-from-un-rapporteur/
https://cela.ca/wp-content/uploads/2021/05/L-CELA-Bill-C230-National-Strategy-Environmental-Racism.pdf
https://cela.ca/wp-content/uploads/2021/05/L-CELA-Bill-C230-National-Strategy-Environmental-Racism.pdf
https://www.ourcommons.ca/Committees/en/ENVI/StudyActivity?studyActivityId=11205736
https://www.parl.ca/DocumentViewer/en/44-1/bill/C-226/first-reading
https://theconversation.com/bill-c-230-marks-an-important-first-step-in-addressing-environmental-racism-in-canada-158686

PAGE 24

Chapter 11: Forestry and Aerial Spraying

Every summer, forests across Ontario are sprayed
with a defoliant with the goal of enhancing the
timber-valued species, like pine. This aerial
spraying of herbicides in forests prevents the
growth of "primary successional species" or
species that are considered pests, and grow after
clearcutting of the mature trees in an area.

Aerial spraying purposely alters the makeup of the
forest and results in their being less browse (ie.
understory vegetation) for ungulates, like deer and
moose. According to the Ministry of Natural
Resources and Forestry (MNRF), herbicides are
used to control ‘unwanted herbaceous and woody
competition, promote the establishment of more
desirable regeneration (ie. conifers), and control

or remove undesirable competition that impedes
the growth of target or acceptable species.’
Typically, spraying is accomplished by helicopter, air
blast sprayers mounted on skidders, or by hand-
operated backpack mist blowers. Glyphosate is the
active ingredient used in the herbicide commonly
used in forest management practices.

While the Ministry of Natural Resources and
Forestry has stated “glyphosate has been used
safely and effectively in Ontario’s forests for more
than 30 years, The International Agency for
Research on Cancer (IARC), an autonomous unit of
the World Health Organization (WHO), issued a
report on its assessment of glyphosate in March
2015, ranking the substance as a Group 2a
carcinogen - meaning a substance that probably
causes cancer in people. This conclusion was based
on its experts’ view that there was “sufficient
evidence" glyphosate causes cancer in animals and
“limited evidence" it can do so in humans.

Despite this, Health Canada remains of the view that

“glyphosate is not genotoxic and is unlikely to pose a
human cancer risk."

Some forest ecologists have also cautioned that by
prioritizing conifer species - and removing
broadleaf species like birch and aspen from forest
landscapes - potentially grooms forests for more
severe fires. Forest ecologists studying the impact
of herbicide use on fire have noted that hardwoods
can provide a natural fire barrier, as they burn
slower and due to subtle differences in shade,
temperature, and humidity level, broadleaf forests
can be more fire-resistant.

This is important, as Ontario has seen an increase in
forest fires in the North. In July 2021, the Northwest
was under an Emergency Area Order from the Ministry
of Northern Development, Mines, Natural Resources

and Forestry. This is only likely to increase, due to the
causal connection between hotter and drier
temperatures caused by climate change, and more
frequent fires.

Helicopter used to spray Glysophate.
Photo courtesy of CTV.


http://www.forestecologynetwork.org/tmwfall99_05.html
http://www.forestecologynetwork.org/tmwfall99_05.html
https://cela.ca/wp-content/uploads/2019/07/1231-FrenchSevernForestManagementPlan.pdf
https://pubchem.ncbi.nlm.nih.gov/compound/Glyphosate#section=Biologic-Description
https://pubchem.ncbi.nlm.nih.gov/compound/Glyphosate#section=Biologic-Description
https://pubchem.ncbi.nlm.nih.gov/compound/Glyphosate#section=Biologic-Description
https://www.reuters.com/investigates/special-report/who-iarc-glyphosate/
https://www.canada.ca/en/health-canada/services/consumer-product-safety/reports-publications/pesticides-pest-management/decisions-updates/registration-decision/2017/glyphosate-rvd-2017-01.html
https://www.canada.ca/en/health-canada/services/consumer-product-safety/reports-publications/pesticides-pest-management/decisions-updates/registration-decision/2017/glyphosate-rvd-2017-01.html
https://www.cbc.ca/news/canada/british-columbia/forest-fires-glyphosate-1.5366185
https://news.ontario.ca/en/bulletin/1000524/escalated-forest-fires-in-northwestern-ontario-emergency-order-issued
https://www.tvo.org/article/climate-change-means-more-forest-fires-in-ontario-heres-why
https://northernontario.ctvnews.ca/it-s-a-dead-forest-northern-bush-pilot-first-nations-decry-herbicide-spraying-1.5279546

Researchers who work with both western science
and TK have also produced work on the gaps in
western science research around glyphosate and its
impacts (direct and indirect) on flora, fauna, and
whole ecosystems. From Patterson et al., 'it is
incredibly important to use a holistic framework
that acknowledges the interconnectedness and to
have research led by communities.’

There have been many Indigenous-led calls for a
moratorium on aerial spraying, including from the
TEK Elders of the North Shore of Lake Huron region,
who cite impacts to humans, wildlife, and water as
well as implications to their treaty rights to hunt,
fish, and gather resources in their traditional
territories.

The Anishinabek Nation has also requested a
moratorium, citing health risks and violations of
UNDRIP by not allowing First Nations to
participate in decisions impacting treaty and
Aboriginal rights. Troy Woodhouse of Flying Post
First Nation told CTV News that "It's a silent bush
you're walking through. [...] You can tell it's a dead
forest after. Everything that was in that area has left."
His First Nation also passed a resolution against the

spraying.
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Additionally, other jurisdictions have banned the
practice, including Quebec in 2001. Importantly, it
did not substitute glyphosate for another herbicide
but rather opted for a new approach to forest
management that is technically efficient and
compatible with health and social considerations.

Learn More

Greenpeace has recently launched a campaign
against forest and aerial spraying, entitled "Stop the
Rain of Death." A link to their online campaign is
available here.

To learn more about glyphosate, click here to access
CELA's "Strategic Briefing for Lawyers and
Activists" in response to the successful case against
Monsanto (now Bayer) in California.

See Chapter 19 of this Toolkit to learn more about
getting involved and your role in forest
management planning.



http://www.forestecologynetwork.org/tmwfall99_05.html
https://rabble.ca/news/2021/05/stopping-rain-death-canadas-forests
https://rabble.ca/news/2021/05/stopping-rain-death-canadas-forests
http://anishinabeknews.ca/2017/06/01/aerial-spraying-has-to-stop-says-elder-ray-owl/
https://northernontario.ctvnews.ca/it-s-a-dead-forest-northern-bush-pilot-first-nations-decry-herbicide-spraying-1.5279546
http://www.forestecologynetwork.org/tmwfall99_05.html
https://cfs.nrcan.gc.ca/publications?id=39737
https://act.greenpeace.org/page/86166/action/1?ea.tracking.id=en_nature-food_glyphosate_ontario_supporters_email_20210712_sign_rf_js_glyphosate.launchemail_t&locale=en-ca&utm_medium=email&utm_source=engagingnetworks&utm_campaign=nature-food&utm_content=en+nature-food+glyphosate+ontario+supporters+email+20210712+sign+rf+js+glyphosate.launchemail+t&ea.url.id=5405048&forwarded=true
https://cela.ca/glyphosate-strategic-briefing-for-lawyers-and-activists/

Chapter 12: Nuclear Energy and Waste

Northern Ontario occupies a unique role within the
development and use of nuclear energy. For instance,
Elliot Lake was once dubbed the 'uranium capital of
the world,' as its mines provided the uranium for
CANDU fuel rods. The nearby refinery in Blind River
continues process uranium and in the Northwest, the
small community of Ignace is one of two communities
in consideration for hosting an underground waste
bunker to hold high-level radioactive waste.

¢ Elliot Lake is home to numerous now
decommissioned uranium mines where 145.3
million tonnes of radioactive tailings are stored.
The nearby Serpent Lake First Nation has
chronicled the legacy of social, political,
environmental, and health impacts.

¢ Blind River hosts what is considered the world’s
largest commercial uranium refinery, handling
uranium ore concentrates (known as yellowcake)
which is shipped there from mines in Canada, the
U.S., and Australia and later transported offsite to
the U.S. and Port Hope, Ontario.
Ignace is a candidate site where the Nuclear

® Waste Management Organization (NWMO) may,
as early as 2024, start constructing a
‘deep geological repository' for burying nuclear
waste.

Northern Ontario has witnessed the full extent of the
nuclear fuel cycle - having once provided the uranium
used in fuel rods and now facing proposals to store
used waste, which remain unsafe for upwards of a

million years.

Without a final waste disposal solution having been
determined, Canada is managing its growing stockpile
of nuclear waste through "interim storage". Canada
has assigned the NWMO the task of finding a "willing
community" to host a deep geological repository.
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Without a DGR storing high-level nuclear fuel waste
anywhere in the world, if approved in Ignace, this
would be a global first.

Of the two Ontario communities where the NWMO
is looking to find a "willing host," community
members have raised concerns regarding coercion
and bias, with tens of millions of dollars being spent
to seek support and money being offered to local
landowners who are "willing to co-operate.” There is

no Canadian case law which defines “willing host” in
regard to high-level waste, but there are principles
of environmental justice and ethics, which can help
us understand what is “willingness”. To learn more,
watch CELA’s presentation featuring Theresa
McClenaghan and Kerrie Blaise titled Nuclear
waste: an environmental justice perspective,
hosted by the City of Dryden

Both Ignace and South Bruce have concerned
citizen groups advocating against a deep
geological repository in their communities.

e Protect South Bruce- No DRG .t

e We the Nuclear Free North
Many remote Indigenous communities in the North are

Emerging Threats

also the proposed future sites for so-called Small
Modular Reactors (SMRs) to replace diesel reliance.
Commentators have critiqued the lack of Indigenous
representation in the early decision-making process and
have also pointed to concerns about weapons

proliferation, the risks of transporting fuel, and the
legacy of waste, for which no solution remains.

CELA continues to invite concerned communities and
groups to sign on to its statement opposing SMRs,
noting investment in unproven, next-generation nuclear
technology is a dangerous distraction from tackling the
climate crisis, especially when safe, renewable
technology is scalable now.


http://nuclearsafety.gc.ca/eng/waste/uranium-mines-and-millswaste/index.cfm
https://miningwatch.ca/blog/2006/12/2/my-homeland-stories-effects-nuclear-industries-people-review
https://www.northernontariobusiness.com/industry-news/manufacturing/cameco-puts-blind-river-uranium-refinery-on-four-week-hiatus-2239728
https://www.cnsc-ccsn.gc.ca/eng/resources/publications/reports/brr/index.cfm
https://nuclearsafety.gc.ca/eng/uranium/processing/nuclear-facilities/blind-river/index.cfm
https://wethenuclearfreenorth.wordpress.com/nuclear-waste-abandonment/
https://www.forbes.com/sites/christinero/2019/11/26/the-staggering-timescales-of-nuclear-waste-disposal/?sh=3c2ea5f229cf
http://nuclearsafety.gc.ca/eng/waste/high-level-waste/index.cfm
https://www.thestar.com/opinion/contributors/2021/03/25/ontario-communities-are-divided-over-allowing-burial-of-radioactive-waste-in-exchange-for-cash.html
http://www.forestecologynetwork.org/tmwfall99_05.html
https://www.thestar.com/opinion/contributors/2021/03/25/ontario-communities-are-divided-over-allowing-burial-of-radioactive-waste-in-exchange-for-cash.html
https://cela.ca/nuclear-waste-an-environmental-justice-perspective/
http://www.forestecologynetwork.org/tmwfall99_05.html
http://www.forestecologynetwork.org/tmwfall99_05.html
https://link.springer.com/chapter/10.1007%2F978-94-6265-347-4_11
https://cela.ca/debunking-the-myths-of-small-nuclear-reactors/
https://cela.ca/statement-on-small-modular-reactors/
https://www.protectsouthbruce-nodgr.org/
https://wethenuclearfreenorth.wordpress.com/
http://nuclearsafety.gc.ca/eng/waste/deep-geological-repositories.cfm
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PART lIll:
GETTING
INVOLVED

Chapter 13: The Importance of Public Participation

Citizens in addition to federal, provincial, municipal,
and Indigenous governments have a critical role to
play in the oversight and protection of environmental
health.

For instance, at the local or municipal level, citizens
can provide input on matters such as land use
planning or municipal by-laws. At the provincial level,
citizens can provide input into law reform matters,
such as changes to endangered species laws,

environmental rights, or environmental assessment.

At the federal level, the public can also provide
recommendations to modernize existing laws from
impact assessment to environmental protection in
line with the principles of environmental justice.

Public participation is especially crucial to
environmental law. As noted in "The Importance of
Public Participation" by Tori Chai, public

participation:
e Enhances the democratic legitimacy of
environmental decisions
e Manages social conflict by minimizing the
conflicts that arise during a project, and lead to
greater accountability and effectiveness in
decision making

e |s an effective means (or sometimes the only
means) through which local concerns, values, and
traditional knowledge are raised.

e Helps to produce more accurate results that
better suit the needs of a community.

Public participation is also enshrined in international
environmental law. Here, the principle of public
participation consists of three elements:(1) participation
in decision-making processes on environmental issues, (2)
access to environmental information, and (3) access to
administrative and judicial proceedings.

Public participation often takes the form of public
comment periods and consultation. On a personal level,
environmental decisions and industry can have a large
impact on your life and health. Participating in
environmental decisions and advocacy is a helpful way to
enact positive change in your community.

At CELA, we continue to advocate for greater
community engagement and accountability in
environmental decision-making. This is crucial, as even
the strongest of environmental laws are near
meaningless if they are not enforced.


https://cela.ca/forestry-exemption-endangered/
https://cela.ca/ontario-restores-fundamental-environmental-rights-law/
https://cela.ca/ontario-restores-fundamental-environmental-rights-law/
https://cela.ca/casework-judicial-review-of-bill-197-covid-19-economic-recovery-act-2020/
https://cela.ca/civil-society-groups-condemn-plan-to-exempt-nuclear-reactors-from-bill-c-69-impact-assessment/
https://cela.ca/blog-long-awaited-amendments-to-cepa-the-good-the-bad-and-the-ugly-on-chemicals-and-environmental-rights/
https://ejsclinic.info.yorku.ca/2016/04/the-importance-of-public-participation/#:~:text=Public%20participation%20has%20been%20an,decision%2Dmaking%20for%20several%20decades.&text=It%20helps%20to%20produce%20more,the%20environment%20and%20natural%20resources.
http://www.chiefs-of-ontario.org/node/400
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Chapter 14: Environmental Bill of Rights

Ontario’s Environmental Bill of Rights (EBR), was
proclaimed into force on February 15, 1994. Its

goals are "to protect, conserve and restore the
integrity of the environment, to provide
sustainability of the environment, and to protect
the right of Ontario residents to a healthful
environment."

Among other things, the EBR entitles Ontarians to:

e Receive notice of, and file comments on,
governmental proposals to make, amend,
repeal or revoke environmental laws,
regulations, policies, or instruments (e.g.
licences, permits or approvals).

e Seek leave (aka permission) to appeal
government decisions regarding instruments to
an independent appellate body.

¢ File applications for (1) an investigation of
suspected environmental offences under
Ontario legislation or (2) an application for the
review of an outdated, incomplete, or
ineffective environmental law framework.

e Commence civil actions to protect natural
resources or to address public nuisances

causing environmental harm.

A more detailed guide to EBR rights is available
here, courtesy of The Environmental
Commissioner of Ontario.

There remains room for improvement though,
especially with regards to the Ministry's
transparency and accountability to their
Statement of Environmental Values. In a recently
penned letter critiquing the Ministry’s proposed
revisions to its Statement of Environmental Values
(SEV) under the Environmental Bill of Rights (EBR),
CELA provides a number of formative
recommendations aimed at improving the
oversight and enforcement of environmental laws.



https://www.ontario.ca/page/environmental-bill-rights
https://www.energy.gov/sites/prod/files/2015/06/f22/OEBRG.pdf
https://cela.ca/wp-content/uploads/2021/01/CELA-ltr-re-MECP-SEV.pdf

Violation of the Environmental Bill of Rights

The EBR also figures prominently in CELA's
litigation., including that against Bill 197 (COVID-
19 Economic Recovery Act, 2020) that denied
members of the public their legal right to be
notified and consulted on environmentally
significant legislative amendments. The
amendments in Bill 197 included controversial
changes to the Environmental Assessment Act, the
Environmental Bill of Rights, and the Planning Act

The Environmental Registry of Ontario

The Environmental Registry of Ontario (ERO)
has all of the postings regarding permits,

approvals, and open consultation periods. This

is an important website to bookmark to stay
up-to-date on developments and
environmental impacts. Each posting contains
information on the public comment

period.
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On September 3, 2021, the Ontario Divisional
Court held that the Government of Ontario
broke the law when it failed to comply with the
public consultation requirements of Ontario’s
Environmental Bill of Rights. However, the
Court found the changes to the Environmental
Assessment Act were lawful due to a “statutory
exception” in Bill 197, which retroactively
exempted the changes from the consultation
requirements of the EBR.

For updates on this case, read here.

Photo of the ERO Website, courtesy of the ERO



https://ero.ontario.ca/
https://ero.ontario.ca/
https://www.canlii.org/en/on/onscdc/doc/2021/2021onsc4521/2021onsc4521.html?autocompleteStr=Greenpeace%20&autocompletePos=4
https://cela.ca/casework-judicial-review-of-bill-197-covid-19-economic-recovery-act-2020/
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Chapter 15: Duty to Consult and s. 35 Constitutional

Rights

Section 35 of the Constitution of Canada
recognizes and affirms 'Aboriginal and treaty

rights.' Flowing from this, the Crown has an
obligation and legal duty to consult and
accommodate Aboriginal (First Nations, Inuit, and
Métis) peoples.

This duty arises “when the Crown has knowledge,
real or constructive, of the potential existence of
the Aboriginal right or title and contemplates
conduct that might adversely affect it."

This can be visualized below, in the diagram below,

courtesy of Olthius Kleer Townshend LLP:

The scope of the Crown's duty to accommodate is
based on:

(1) The Crown’s knowledge, actual or constructive, of a
potential Aboriginal claim or right;

(2) Contemplated Crown conduct;

(3) The potential that the contemplated conduct may
adversely affect an Aboriginal claim or right.

The degree or extent of consultation owed depends on:
(1) The strength of the claim to particular rights;

(2) The potential harm that could be caused to those
existing or asserted rights



https://www.justice.gc.ca/eng/csj-sjc/just/05.html
https://www.ontario.ca/page/duty-consult-aboriginal-peoples-ontario
http://www.oktlaw.com/wp-content/uploads/2017/03/OKT-Primer-on-Consultation-v2.pdf

The United Nations Declaration on the Rights of
Indigenous Peoples (‘UNDRIP”) references
Indigenous peoples’ right to free, prior, and
informed consent (“FPIC”).

Article 32(2) relates to the development of
resources and often arises in the duty to consult
context. It states that:

"States shall consult and cooperate in good faith with
the indigenous peoples concerned through
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Photo of UNDRIP, courtesy of APTN

their own representative institutions in order to obtain their free and informed consent prior to the

approval of any project affecting their lands or territories and other resources, particularly in connection

with the development, utilization or exploitation of mineral, water or other resources."”

Canada has also recently adopted The United
Nations Declaration on the Rights of Indigenous
Peoples (“UNDRIP”) with the royal assent of Bill C-
15: An Act respecting the United Nations Declaration
on the Rights of Indigenous Peoples.

The adoption of Bill C-15 and UNDRIP does not
equate with an Indigenous veto. In fact, many have
criticized Article 46 of UNDRIP as “a backdoor,” as
it provides for qualifications and limitations.
However, it does mean that the Crown must seek
to obtain Indigenous consent in good faith in all
situations where the rights of Indigenous peoples
may be affected; not just in a situation with proven
rights. This is wider than the duty to consult and
accommodate, which only requires Indigenous

consent in situations where they hold rights
established in Canadian/settler law.

In Ontario, the Ministry of Indigenous Affairs
is involved in the duty to consult process.
They have an email for "thoughts about the
current consultation process and your ideas
to improve it." The email is
dutytoconsult@ontario.ca.

Federally, the responsible ministry is the
Crown-Indigenous Relations and Northern
Affairs Canada (CIRNAC). Contact
information for CIRNAC is available here.



https://www.un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2018/11/UNDRIP_E_web.pdf
https://parl.ca/DocumentViewer/en/43-2/bill/C-15/royal-assent
https://www.mcgilldaily.com/2017/09/canadas-treatment-of-indigenous-rights/#:~:text=Article%2046%20allows%20states%20subject,integrity%20and%20defense%20of%20sovereignty.
https://www.un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2018/11/UNDRIP_E_web.pdf
https://www.aptnnews.ca/national-news/undrip-bill-to-receive-royal-assent-thursday-in-b-c-some-leaders-remain-cautious/
https://www.ontario.ca/page/ministry-indigenous-affairs
mailto:dutytoconsult@ontario.ca
https://www.rcaanc-cirnac.gc.ca/eng/1603225519672/1603310558983

The UN Handbook for Parliamentarians on
implementing UNDRIP distinguishes between

situations in which UNDRIP requires a government
to seek consent and when it requires that consent be
obtained.

Requires a government to seek consent:

e Resource development projects, legislation
affecting Indigenous peoples, and administrative
measures related to Indigenous lands, territories,
natural resources, and sacred sites in accordance
with the UNDRIP and the jurisprudence of
international human rights treaty bodies.

Requires that consent be obtained:

e When Indigenous peoples are subject to
relocation and in cases of storage or disposal of
toxic waste on Indigenous lands or territories, as
well as with regards to matters "of fundamental
importance for the rights, survival, dignity, and
well-being of indigenous peoples.”

In the future, we will see how UNDRIP impacts case
law in the Canadian judicial system. For a more
detailed analysis of the changes that C-15 will
prompt, see this analysis by Olthius Kleer
Townshend LLP.
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Following the passing of Bill C-15, Canada is
tasked with developing an action plan for
achieving the objectives of UNDRIP by June 2023.
Initial funding was available for Indigenous
peoples, governments, and organizations to
participate in the consultation, cooperation, and
engagement process. Currently, a portal is open
for Indigenous people to participate in the
engagement process.

According to the Canadian government, “The
consultation, cooperation and engagement process
will be broad, inclusive and distinctions-based. It
will include consultations and cooperation with
First Nations, Inuit, and Métis rights holders,
including modern treaty signatories, self-
governing nations and historic treaty partners, as
well as with national and regional Indigenous
representative organizations. It will also include
engagement with Indigenous women, youth,
Elders, persons with disabilities, 2SLGBTQQIA+
persons, as well as urban and other Indigenous
organizations and groups.”

To read the announcement click here.



https://justice.survey-sondage.ca/f/s.aspx?s=f9483aea-7ad2-4eb3-ba59-c061d8815ce4&lang=EN
https://www.canada.ca/en/department-justice/news/2021/12/government-of-canada-advances-implementation-of-the-united-nations-declaration-on-the-rights-of-indigenous-peoples-act.html
https://www.un.org/esa/socdev/publications/Indigenous/Handbook/EN.pdf
https://www.un.org/esa/socdev/publications/Indigenous/Handbook/EN.pdf
https://www.un.org/esa/socdev/publications/Indigenous/Handbook/EN.pdf
https://www.oktlaw.com/bill-c-15-undrip-act-commentary/
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Chapter 16: Inherent and Treaty Rights

All Indigenous groups in Canada hold inherent
rights, such as the right to self-government, rights
to the land, and the right to practice their own
culture and customs. These rights stem from
Indigenous stewardship and relationships to their
lands and are not derived from colonial or Crown-
based laws.

Some Indigenous people also have treaty rights,
and their existence is based on treaties signed
between First Nations with the Crown.

To find out what treaty applies to the land that you
live on, click here for an interactive map (pictured
below). You can search this map by treaty, reserve,
or address. The linked webpage also offers a short
history of each treaty in Ontario.

Map of treaties in Ontario courtesy of the Ministry of Indigenous Affairs

Specific rights negotiated during treaty signing are
protected under s.35 of the constitution, however,
they can be subject to some government
infringement. The extent to which a right can be
infringed has been set out by the Supreme Court of
Canada, in cases including R v. Sparrow. OKT LLP
has a helpful primer on Treaty Violations that is
available here.

Some treaties were recorded using a wampum belt.
One of the best-known examples of this is the Two
Row Wampum Belt (Guswenta) treaty between the
Haudenosaunee and the Dutch. From the Oneida
Nation, “In one row is a ship with our White
Brothers’ ways; in the other a canoe with our ways.
Each will travel down the river of life side by side.
Neither will attempt to steer the other’s vessel.” This
treaty has not been respected by the government,
but Indigenous and settler

efforts to live by the principle

of the Two Row Wampum

continue.

This rendering of a Two Row Wampum Belt is
courtesy of The Daily Orange

Recognizing and honouring treaties is critical in
advancing reconciliation. The oft-cited phrase "We
are all treaty people" is intended to emphasize
that we settlers also have a responsibility to
uphold Treaty rights. As ecologist and frequent

guest speaker Gary Pritchard shares, "every road,
house, building or business that exists today in a
treaty area was made possible because of a treaty."



https://indigenousfoundations.arts.ubc.ca/sparrow_case/
http://www.oktlaw.com/wp-content/uploads/2016/10/treaty.pdf
https://cela.ca/wp-content/uploads/2020/04/3.0-Treaties-101-for-distribution.pdf
https://www.ictinc.ca/blog/what-are-first-nation-inherent-rights#:~:text=As%20each%20Nation%20is%20a,their%20own%20culture%20and%20customs.
https://www.ontario.ca/page/map-ontario-treaties-and-reserves
https://www.ontario.ca/page/map-ontario-treaties-and-reserves
https://www.onondaganation.org/culture/wampum/two-row-wampum-belt-guswenta/
http://dailyorange.com/2019/03/haudenosaunee-peoples-still-fighting-return-cultural-items-nearly-30-years-federal-law-passed/
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Case Study: Friends of the Attawapiskat River

The Friends of the Attawapiskat River have created a video series titled “Join a Treaty Peoples’ Briefing on
the Ring of Fire” to educate the public and Minister of Environment and Climate Change Steven Guilbeault
on community knowledge and insight about the Ring of Fire. Minister Guilbeault says he wants to stand for
Treaty rights and obligations, however his current actions are not keeping with that standard.

Friends of the Attawapiskat River want to educate Minister Guilbeault and say to him that “There are so
many things to consider in making a huge decision like this. Let’s start fresh in a better way. Please act now
to stop the current regional assessment and instead allow Indigenous peoples to lead a process to
determine the future of their homelands.”

The regional and environmental assessments
for the Ring of Fire project have been scoped
so narrowly as to exclude the downstream
communities in Treaty 9. By defining the
geographic boundary based on the location of
the mineral deposit and not the watersheds
where impacts will be felt, means the
cumulative and distribution impacts will not
be sufficiently considered.

Mike Koostachin, of the Attawapiskat First Nation, discusses the importance of listening to the grassroots
in Treaty 9 and explains that “the land sustains us as Aboriginal people, as First Nations people, as
Indigenous people. That land helps us to survive, get our food, our water, our medicine, our homes." Chief
Wayne Moonias of Neskantaga First Nation, explains that “one thing that is really understandable in our
First Nation is the deep connections we have with the river system with our land, the connections that we
have with our people to their way of life.” Chief Moonias also explains how the river system is integral to all
the communities in Treaty 9, and the interconnectedness of these communities.



https://attawapiskatriverprotectors.com/tpb/
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The video series highlights several other important aspects to take into consideration in order to stand with
the Indigenous communities. For instance, Impact and Benefit Agreements do not represent free, prior, and
informed of Indigenous peoples. Instead, Indigenous communities must be able to exercise their own
governing authorities on the land, which are they not currently able to do for the Ring of Fire.

Jobs and temporary economic prosperity do not erase the long-term costs and effects of mining. Mines can
drastically affect the ecology, water, and traditional ways of life of communities in the area. Neskantaga
Councillor, Gary Quises, discusses the DeBeers’ “Victor Mine” and explains that although “this was a long
time ago, it did a lot of damage.” He goes on to explain that “the swamps were getting dried up, natural herbs
were getting destroyed, rivers were getting diverted, beaver dams were getting destroyed, [...] the migrations
slowly disappeared.” His community has been under a boil water advisory for 27 years. He explains that the
Ring of Fire “is going to really destroy the land.”

He goes on to explain that “the swamps
were getting dried up, natural herbs
were getting destroyed, rivers were
getting diverted, beaver dams were
getting destroyed, [...] the migrations
slowly disappeared.” His community has
been under a boil water advisory for 27
years. He explains that the Ring of Fire
“is going to really destroy the land.”

Jamie Kneen from MiningWatch Canada discusses why ‘green mining’ is a false solution. He explains that
“continuing to extract more and more of the planet’s non-renewable resources, but just substituting fossil
fuels with metals and plastics is not green and it’s not a just transition."

Chief Moonias emphasizes that the number one priority of the Neskantaga First Nation is to be continuing
their way of life as Anishinaabe peoples so that future generations can live well. He explains that “the
involvement and participation of our people is so critical, because we are the ones who live on this land”. It is
important to protect the land “for the future generations are our future.”
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Chapter 17: Environmental Assessments

Environmental assessment (EA) is about 'looking
before you leap' so that the impacts of a proposed
project on human, ecological, economic, and social
systems are considered prior to project
development. Done well, the EA process can help
to eliminate, or at the very least, reduce potential
impacts on the environment from a proposed
project. It is also a tool to prevent
disproportionate impacts on at-risk communities
and ecosystems, and ensure the public voice is
heard in an accountable, decision-making process
before any work begins. This precautionary
approach enables informed decisions on whether a
project should be approved (or not), and whether
terms or conditions should be imposed to
safeguard the public interest.

(1) Canada's environmental assessment process

Federal environmental assessments, known as impact
assessments (IAs), are overseen by the Impact
Assessment Agency of Canada (the Agency) under the
Impact Assessment Act. Only a handful of large-scale

projects listed in the Project List regulation or by
Ministerial order require an IA.

The Act allows for members of the public and
Indigenous communities to:

e Request a proposed project to be "designated"”
for an lA if it doesn't fall on the Project List
regulation. Learn more here.

e Request aregional assessment to study the
effects of existing and future activities carried
outin aregion

e Request a strategic assessment of any
government of Canada policy or plan relevant
to IA. Learn more here.

The Agency then screens the project and
determines whether, on a case-by-case, an |A is
necessary for a specific project. If the Agency
decides to conduct an IA, the process is comprised
of five steps - each providing some opportunity for
the public and Indigenous engagement. The five
steps are detailed here, and in more detail through
the links below:

act Assessment
ecision Making

Post Decision

Photo of the 5 stages courtesy of the Impact Assessment Agency of Canada.

In the recent 2021 report "Is Canada's Impact
Assessment Act Working," leading EA experts and
legal minds commented that "by failing to assess

thousands of projects with harmful federal

effects, the federal government is severely
compromising its ability to effectively protect the
environment, including climate and biodiversity."


https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/impact-assessment-process-overview.html
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/impact-assessment-process-overview.html
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/impact-assessment-process-overview/phase1.html
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/impact-assessment-process-overview/phase2.html
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/impact-assessment-process-overview/phase3.html
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/impact-assessment-process-overview/phase4.html
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/impact-assessment-process-overview/phase5.html
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/impact-assessment-process-overview.html
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/impact-assessment-process-overview.html
https://www.wcel.org/publication/canadas-impact-assessment-act-working
https://www.wcel.org/publication/canadas-impact-assessment-act-working
https://www.wcel.org/publication/canadas-impact-assessment-act-working
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/designating-project-impact-assessment-act.html#:~:text=A%20request%20to%20designate%20a%20project%20must%20be%20sent%20to,.acee%40canada.ca.
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/regional-strategic-assessments/requesting-regional-strategic-assessment-iaa.html
https://laws.justice.gc.ca/eng/acts/I-2.75/FullText.html
https://cela.ca/canadas-impact-assessment-act-a-public-interest-perspective/

Find a Project and Comment Online

To learn more about ongoing IAs or upcoming
comment opportunities on projects near you, you
can search the Canadian Impact Assessment

Registry here, Each project has its own page where
you can find information about the stage of
assessment, funding opportunities to facilitate
participation, or how members of the general
public and/or Indigenous peoples are invited to
comment.

As an example, let's select "Thunder Bay Harbour
Rehabilitation" from the Search Registry.

On its page, there is a map and an update that
contains information on public engagement:

Pictures courtesy of the Canadian Impact
Assessment Registry.

(2) Ontario's environmental assessment process

The Ontario EA regime is currently undergoing
significant changes due to recent legislative and
regulatory amendments. Until the new
amendments are fully implemented, the former
Environmental Assessment Act remains largely in

force.

For more information on public involvement, read
the Ministry's guidance materials on public
consultation and Indigenous consultation.
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There are two kinds of EAs in Ontario:
Comprehensive EAs (formerly called Individual) and
Class EAs (which are now under the category of
Streamlined EAs).

Comprehensive assessments are generally for
large-scale and complex projects, that have the
potential for significant environmental effects.
They also require approval by the Ministry of the
Environment, Conservation, and Parks.

There have been recent updates to the provincial
EA process, which includes a proposed list of
designated projects that will automatically trigger
Comprehensive EAs under the Act. Anything that
is left off the list will not be legally required to
have an EA, undertake public consultation, or seek
approval as per Part 11.3 of the Act. Although
there still may be other statutory approvals
required and the Cabinet may use its discretionary
authority to designate a project as being subject to
the Act, there will be a great deal of uncertainty
around EAs for any type of project that is not
listed.

Streamlined assessments, which are intended for
routine projects with 'predictable’ environmental
effects. These follow a self-assessment/decision-
making process and do not require involvement
from the Ministry of the Environment,
Conservation, and Parks. However, the project
proponent must still consult with the public,
Indigenous communities, and government
agencies. Examples of projects that use the
streamlined process include Class EAs, electricity
project regulations, waste management projects
regulation, and transit projects regulation.

Recent amendments also remove the ability to
request a Class EA be "bumped up" to an Individual
EA, unless the request is based on s. 35
Constitutional rights for treaty and Aboriginal
rights.


https://iaac-aeic.gc.ca/050/evaluations/index?culture=en-CA
https://iaac-aeic.gc.ca/050/evaluations/exploration?active=true&showMap=false&document_type=project
https://iaac-aeic.gc.ca/050/evaluations/050?culture=en-CA
https://www.ontario.ca/laws/statute/90e18
https://www.ontario.ca/page/consultation-ontarios-environmental-assessment-process
https://www.ontario.ca/page/environmental-assessments-consulting-indigenous-communities

CELA, along with other environmental lawyers,
non-governmental organizations, and Indigenous
organizations, oppose many of the proposed
amendments to the Act for a few notable reasons:
the (1) questionable intent of the proposed list, (2)
erroneous application of environmental factor, (3)
unjustifiable exclusion of environmentally
significant projects from the proposed list. For
further details on these concerns, read CELA’s
letter to the Ministry of the Environment,
Conservation, and Parks here.

Community members in Northern Ontario have
also reflected on the need for stronger

environmental assessment law in Ontario. Carol

Tanguay, who was born and raised in Northern
Ontario, commented to the Environmental
Registry about the importance of the EAs for
mining projects. She reflects that “Without the
mines Timmins would not exist, however, without
a clean environment, the people and wildlife will

not exist.
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Environmental assessments are required in order
for everything to work well together. Protections
need to be enforced and in place so that people
and the environment are protected and that
industry, etc. can work cohesively.”

Find a Project and Comment Online

You can view projects on the Ontario
Environmental assessments page. Public
consultation (including with Indigenous peoples) is
mandatory for all projects undergoing EAs.

For projects proposed near you, it is important to
check both provincial and federal systems. If the
project doesn't appear, consider requesting a
designation (discussed above). If a project is subject
to both processes, Canada and Ontario's legislation
allows a joint (or harmonized) assessment.



https://cela.ca/wp-content/uploads/2020/11/CELA-letter-re-EAA-Project-List-Proposal-November-9-2020-1.pdf
https://cela.ca/blog-community-reflections-on-the-need-for-stronger-environmental-assessment-law-in-ontario/
https://www.ontario.ca/page/preparing-environmental-assessments#consult
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Duty to Consult and EAs: Gitanyow Case Study

Despite Indigenous law having been largely excluded from the legal
construction and operation of the duty to consult, Indigenous
peoples have used their laws to influence the duty to consult in the
environmental assessment (EA) context. The duty to consult is often
carried out through EAs, as EAs evaluate local environmental
impacts of proposed development projects and operate to mitigate

these impacts on Indigenous communities who already Picture of Gitanyow Lax'yip courtesy

disproportionately bear the burden of industrial development. of Google Maps.

One example of this is led by the Gitanyow (BC). In early 2021, they released the Gitanyow Wilp
Sustainability Assessment Process (“GWSAP”), which is an Indigenous legal instrument that sets out
requirements for fully Indigenous-led assessment of projects in Gitanyow Lax'yip (territory) based on
the Gitanyow’s own laws. The GWSAP aims to protect and restore the Gitanyow Lax’yip for present
and future generations and upholds the decision-making authority of each Wilp (House Group) to
determine what activities are permitted in their respective Lax'yip.

The GWSAP requires all actors (e.g. companies, Crown governments) to follow Gitanyow strategic
direction, such as the Gitanyow Lax’yip Land Use Plan, and prohibits proposed projects from
accessing the Lax'yip without the consent of the impacted Wilp. The GWSAP will parallel provincial
and federal environmental assessment processes. Both levels of government were consulted during
the development of the GWSAP. Furthermore, both levels of government have recently
acknowledged Indigenous-led environmental assessment processes in their new environmental

assessment legislation. Case Study courtesy of Maria Lucas,

former CELA LLP student.



https://www.google.com/maps/place/Gitanyow,+BC+V0J+2A0/@54.8529918,-129.9424153,4.86z/data=!4m5!3m4!1s0x540acd003e486dd5:0x2768b10557463b20!8m2!3d55.26577!4d-128.0655448
https://www.gitanyowchiefs.com/news/gitanyow-hereditary-chiefs-launch-one-year-pilot-of-wilp-sustainability-ass
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Chapter 18: Accessing Pollution Data

The National Pollutant Release Inventory (“NPRI”)

is Canada's main pollutant release and transfer
inventory. It is mandated under the Canadian
Environmental Protection Act and is publicly
accessible. It is published by Environment Canada
and includes annual reporting from companies in
manufacturing, chemical products, primary metals,
transportation equipment, rubber products, pulp
and paper, food products, wood products, textiles,
mineral products, and electrical equipment.

Whether companies are mandated to report

depends on a number of reporting requirements.

These requirements include: where employees
work a total of = 20 000 hours (the employee
threshold), and where there are 10+ full-time
employees.

NPRI data is publicly available here, or through
clicking "Pollution data and reports" on the main

page. You can search by NPRI ID, company name,
substance, and industry type, among others. Often,
postal code is the most reliable search term.

However, NPRI data alone has important
limitations:

e CELA and other NGOs have argued that the
threshold levels for reporting are too high and
that more pollutants should be included in the
registry.

e Smaller facilities are also often not included, as
with mobile sources such as cars, trucks, and
construction equipment.

e Thereis areal updating backlog. For instance,
search functions currently only offer data from
2017, though aggregate data is available for
2019.

e Provincial guidelines and limits on substances
are also not provided for comparisons, nor are
the health impacts of each pollutant. The

provincial standards for a certain chemical or
pollutant is also often in the form of a rate (ie.
png/m3) that makes direct comparisons with NPRI
reporting unworkable.

Other limitations are outlined in a CELA

presentation here.

Note: This presentation references Pollution Watch,
which was a useful tool that is no longer available.

At your community level, you may also wish to
monitor your local air quality. Ontario produces an
Air Quality Health Index (AQHI) that is updated
hourly, although you are additionally able to

access archived data. The data is available on a
map, or in a table by city/town. This data explains
the health risk of outdoor activity.

The following is an example from July 23rd, 2021
at 4:00 pm EST.

Images courtesy of Air Quality Health Index (AQHI).

Another useful resource is the catalogue of
Environmental Compliance Reports available here.
For each year, there are reports on companies that
exceed emissions limits in multiple categories,
such as air emissions, and industrial sewage.

Finally, see Chapter 21 of this toolkit for
information on Freedom of Information requests
when the information that you are seeking is not
publicly available.


https://www.canada.ca/en/services/environment/pollution-waste-management/national-pollutant-release-inventory.html
https://publications.gc.ca/collections/collection_2020/eccc/En81-1-2020-eng.pdf
https://publications.gc.ca/collections/collection_2020/eccc/En81-1-2020-eng.pdf
https://pollution-waste.canada.ca/national-release-inventory/archives/index.cfm?lang=En
https://www.canada.ca/en/environment-climate-change/services/national-pollutant-release-inventory/tools-resources-data.html
https://www.canada.ca/en/services/environment/pollution-waste-management/national-pollutant-release-inventory.html
https://cela.ca/wp-content/uploads/2019/08/NPRI-Presentation.pdf
http://www.airqualityontario.com/aqhi/locations.php?pol=251
http://www.airqualityontario.com/aqhi/index.php
https://data.ontario.ca/dataset/environmental-compliance-reports

PAGE 41

NPRI Search Example

As an example, let's search for "Sault Ste. Marie" under "Major Urban Center (population of at least
10 000)" for the most recently available data.

This search yields 12 results:

As an example, let's select "1070: Essar Steel Algoma Inc. - Essar Steel Algoma Inc." This shows the
reporting for various chemicals for the year selected.

For example, Essar Steel Algoma released 3.3 kg of Acenaphthene by air in 2017.

Images courtesy of the National Pollutant Release Inventory.



https://www.canada.ca/en/environment-climate-change/services/national-pollutant-release-inventory/tools-resources-data.html
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Chapter 19: Forest Management Planning

Another important aspect of forestry in Northern
Ontario is the management of professional
forestry. A Forest Management Plan (“FMP”) is a
plan outlining objectives over a ten-year period for

a specific management unit. It also delineates what
forest operations may occur— there must be an
approved FMP before any forest operations can
take place. The planning consultation process is
governed by the Ministry of Northern
Development, Mines, Natural Resources, and
Forestry:

Picture of MNDMNRF website courtesy of the MNDMNRF

The Crown Forest Sustainability Act requires that

each FMP have regard for plant life, animal

life, water, soil, air, and social and economic
values. Each plan contains a long-term
management direction (“LTMD”) that is supposed
to balanced objectives related to forest diversity,
socio-economics, forest cover, and silviculture. An
FMP is prepared by a plan author, who is a
Registered Professional Forester, with the
assistance of an interdisciplinary planning team
and Local Citizens’ Committee (“LCC"). An FMP is
approved when the MNRF Regional Director is
satisfied that the plan provides for the
sustainability of the forest and that all identified
concerns have been addressed.

Opportunities for ongoing participation in the
preparation of FMPs by interested and affected
persons, organizations, First Nation and Métis
communities, and the general public are provided
through a formal public consultation process. This
process is set out in Part A of the Forest
Management Planning Manual (“FMPM”").

Cover of the FMPM courtesy of the MNDMNRF

There are five formal public consultation
opportunities/stages in the preparation and
approval of the FMP. Each stage is outlined on the
MNDMNRF website, and includes FAQs such as
"What if | have an unresolved issue?" The stages
are as follows:

1) Stage One - Invitation to participate.

2) Stage Two - Review of the long-term
management direction.

3) Stage Three - Review of proposed operations.
4) Stage Four - Review of draft Forest
Management Plan.

5) Stage Five - Inspection of approved Forest
Management Plan.

In addition to participating in the FMP
consultation process, it is also useful to make your
concerns known to your municipality or MPP.


https://files.ontario.ca/mnrf-forest-management-planning-manual-en-2021-04-09.pdf
https://files.ontario.ca/mnrf-forest-management-planning-manual-en-2021-04-09.pdf
https://www.ontario.ca/document/participate-forest-management-ontario/public-involvement-preparing-forest-management-plan#section-0
https://www.ontario.ca/document/participate-forest-management-ontario/public-involvement-preparing-forest-management-plan#section-0
https://www.ontario.ca/document/participate-forest-management-ontario/public-involvement-preparing-forest-management-plan
https://www.ontario.ca/document/participate-forest-management-ontario/public-involvement-preparing-forest-management-plan#section-0
https://www.ontario.ca/laws/statute/94c25
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Chapter 20: Land Use Planning Decisions

Municipalities have an important role in land use
planning in Ontario, including determining the
future development of the community through the
preparation of official plans, zoning by-laws, and
other planning tools. In doing so, municipalities are
bound by Ontario's provincial policies, plans, and
laws. In order to make a change to a building or
land use, property owners/developers are required
to obtain appropriate permits and approvals from
the municipality.

Public involvement is important to ensure that
council is making informed decisions for the
future. If you are concerned about a proposed
zoning change, or by-law, you can attend and
submit comments at public meetings organized by
your municipality.

Outside of major cities and towns, a large part of
Northern Ontario is categorized as "unorganized
territory." This means that the land use planning
process looks a little different. As noted by
Ontario.ca,

"Land use planning in some northern
municipalities and in areas that have no municipal
organization may be shared by three authorities:

1.Planning boards, which coordinate over-all
future growth and land use planning activities.
They can adopt official plans. They can also
pass zoning bylaws in areas without municipal
organization within their jurisdiction

2.The Minister of Municipal Affairs and Housing,
who defines planning areas and initiates zoning
controls in some areas without municipal
organization

3.The Ministry of Natural Resources and
Forestry, which manages Crown land on behalf
of the public"

Planning boards vary by region. As an example, the
planning board for the Sault Ste. Marie North area

is accessible here.

It is crucial that you are involved and make
comments to your municipality or local planning
board either in person or in writing to secure
appeal rights to the Ontario Land Tribunal (OLT).

The OLT is an independent adjudicative tribunal
which hears and decides appeals relating to land
use planning and development, heritage
conservation and municipal governance. Prior to
the OLT, the Local Planning Appeal Tribunal
(LPAT) and the former Ontario Municipal Board
(OMB) conducted hearings and made decisions on
land use planning issues.

Issues that the OLT deals with include those
identified in statutes such as the Planning Act,
Aggregate Resources Act, Heritage Act, Municipal Act,

Development Charges Act and Expropriations Act.

This includes planning appeals, zoning by-laws,
land compensations, and aggregate resource
issues.

The OLT has produced an appeal guide which lays
out the steps for filing an objection or appeal, and
participating in a hearing event, among other
things. To check on the status of cases, visit the "E-
Status" section of the OLT website, available here.
The OLT's Rules of Practice and Procedure is

availablelhere.

For more assistance, the Citizen Liaison Office

provides citizens help in understanding and
navigating the OLT process. The office has a
website with quick links and FAQs, as well as an
email address: OLT.CLO@ontario.ca. However, the
Citizen Liaison Office can not assist with content

questions, or competition of forms. This is
something that legal counsel may be needed to
assist with.


https://saultnorthplanningboard.ca/
https://olt.gov.on.ca/tribunals/lpat/about-lpat/
https://olt.gov.on.ca/tribunals/lpat/about-lpat/
https://www.ontario.ca/laws/statute/90p13
https://www.ontario.ca/laws/statute/90p13
https://www.ontario.ca/laws/statute/90a08
https://www.ontario.ca/laws/statute/90o18
https://www.ontario.ca/laws/statute/01m25
https://www.ontario.ca/laws/statute/97d27
https://www.ontario.ca/laws/statute/90e26
https://olt.gov.on.ca/wp-content/uploads/2021/07/Appeal-Guide.html
https://olt.gov.on.ca/tribunals/lpat/e-status/
https://olt.gov.on.ca/tribunals/lpat/e-status/
https://olt.gov.on.ca/wp-content/uploads/2021/06/Rules-of-Practice-and-Procedure-2.html
https://olt.gov.on.ca/contact/citizen-liaison-office/
https://olt.gov.on.ca/contact/citizen-liaison-office/
mailto:OLT.CLO@ontario.ca
https://www.ontario.ca/document/citizens-guide-land-use-planning/northern-ontario
https://olt.gov.on.ca/wp-content/uploads/2021/06/Rules-of-Practice-and-Procedure-1.html
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Chapter 21: Freedom of Information Access Requests

In some circumstances, you may not have access to the
information you need to fully respond to an
environmental issue. In these cases, you can make use
of access to information legislation in order to access
this information. This step should come after
contacting the appropriate government department
and asking the contact person to provide you with the
information. You can also contact the Freedom of
Information and Protection Privacy Act Coordinator
for the relevant department and ask if the information

is available without a formal request.
If this is not successful, then you may wish to proceed
with filing a Freedom of Information request to the

appropriate government office.

Municipal access requests:

e Governing statute: Municipal Freedom of
Information and Protection of Privacy Act.

e Guides differ by municipality. As an example:
Freedom of Information and Protection of Privacy
Guide (Thunder Bay).

Provincial access requests:
e Governing statute: Freedom of Information and

Protection of Privacy Act.

e Guide to making a Freedom of Information request

(Ontario).

In order to determine to whom you should address
your request, you can contact the relevant
ministry and request the name of the FOI and
Privacy Coordinator.

Federal access requests:
e Governing Statute: Access to Information Act.
e Guide: Make an Access to Information or

Personal Information Request.

Your FOI request must be made by using
either the published form or by writing a
letter. When you file a request for
information, there is a $5 application fee
(whether you file with the municipal,
provincial, or federal government).

If your request for information is denied, the
department must provide you with notice of that
decision in writing. For municipal and provincial
requests, you have aright to appeal the decision to
the Information and Privacy Commissioner of
Ontario. You can find information about how to
make an appeal on the IPC's website.



https://lois-laws.justice.gc.ca/eng/acts/A-1/index.html
https://www.canada.ca/en/treasury-board-secretariat/services/access-information-privacy/access-information/request-information.html
https://www.ipc.on.ca/access-individuals/filing-an-appeal/
https://www.ontario.ca/laws/statute/90m56
https://www.thunderbay.ca/en/city-hall/freedom-of-information-and-protection-of-privacy.aspx
https://www.ontario.ca/laws/statute/90f31
https://www.ontario.ca/page/how-make-freedom-information-request
http://www.infogo.gov.on.ca/infogo/#orgProfile/1803/en
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Chapter 22: Regulatory Nuclear Licensing Hearings

The Canadian Nuclear Safety Commission (CNSC) is
an independent, quasi-judicial administrative

tribunal and court of record. It was established in
2000 under the Nuclear Safety and Control Act
(NSCA). The CNSC has over 800 employees that
review applications for licences according to
regulatory requirements, and make
recommendations to the CNSC on licensing and
compliance under the NSCA. There is room for
public participation in hearings.

The CNSC must function in a way that aligns with the
purposes set out in the NSCA. According to section
3:

The purpose of this Act is to provide for

(a) the limitation, to a reasonable level and in
a manner that is consistent with Canada’s
international obligations, of the risks to
national security, the health and safety of
persons and the environment that are
associated with the development, production
and use of nuclear energy and the
production, possession and use of nuclear
substances, prescribed equipment and
prescribed information; and

(b) the implementation in Canada of
measures to which Canada has agreed
respecting international control of the
development, production and use of nuclear
energy, including the non-proliferation of
nuclear weapons and nuclear explosive
devices.

As a tribunal, the CNSC has statutory powers (i.e.,
they only have the powers which have been given
to them through statute), which are set out in
section 9 of the NSCA. The licensing powers are
also granted by statute and set out in section 24 of
the NSCA.

There are three themes which emerge from the
NSCA licensing parameters: protecting human
health, the environment, and upholding
international obligations. When making a licensing
decision, the CNSC must conform to the purposes
of the NSCA, the objects of the commission set out
in the NSCA and the licensing parameters.

The public can participate in a CNSC Hearing by
becoming an intervenor. Intervenors are members of
the public or organizations who have an interest or
expertise in the matter and who have requested the
opportunity to present information on the subject of
the proceeding. Depending on the hearing, intervenor
submissions may be written or written and oral. When
submitting an intervention, it is important to focus on:

(1) Why is it important?
(2) What'’s the key issue?
(3) What are the facts?

As an intervenor is important to tell a story with
your intervention and to make specific
recommendations (which may include questions). To
find out more about being an intervenor, click here for
CELA’s Resource Guide for Intervening at a Canadian
Nuclear Safety Commission Hearing.


https://cela.ca/wp-content/uploads/2022/01/Intervening_CNSC_Hearing_Resource-Guide.pdf
https://nuclearsafety.gc.ca/eng/
https://laws-lois.justice.gc.ca/eng/acts/n-28.3/
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What'’s it like during a hearing?

As CELA reflected upon in a three-part blog series from the hearing room, the Nuclear Safety and Control Act
requires, per subsection 40(5), that there be an “opportunity to be heard” at a public hearing when a request is
made for licence, or a request to renew that licence.

In general, during a licensing hearing, public intervenors are given 10 minutes to address the Canadian Nuclear
Safety Commission. There is no opportunity to cross-examine, ask questions of the proponent or CNSC Staff.
There is no qualification of experts or ability for experts, which may be retained by intervenors, to question
staff or statements made by the proponent.

Following a 10-minute oral presentation opportunity, it is usual for the Commissioners to ask follow-up
questions of clarification to both CNSC Staff and the licensee. There is not, however, a requirement that the
intervenor have a chance to respond or weigh in. We recommend using the “raise hand” function in Zoom or
raising your hand in person, should you wish to respond to what is said.

The Commission does not conduct pre-hearing conferences, which is common in many tribunal settings, where
all parties and intervenors can weigh in on the issues to be heard during the hearing. This means, the
Commission often makes statements throughout the hearing as to what is within or out of scope. We
encourage intervenors to not feel limited by these comments and again, speak to the mandate of the
Commission which is the protection of the environment and public health as set out in section 9 of the Nuclear
Safety and Control Act.



https://cela.ca/casework-point-lepreau-nuclear-plant-emergency-preparedness/
https://laws-lois.justice.gc.ca/eng/acts/n-28.3/FullText.html
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e CELA: Environmental Health and Equity: Public Participation in Environmental Decision-Making - A Toolkit
(2012)

Chapter 3:
e The National Geographic: The Origins of Environmental Justice—and why it’s finally getting the attention it
deserves
e APHA: Environmental Health
e Canadian Association of Physicians for the Environment (CAPE)

Chapter 4:
e Parks Canada: Indigenous Leadership in Conservation
e Coastal First Nations: Great Bear Initiative: Traditional Knowledge
e United Nations: Indigenous People’s Traditional Knowledge Must Be Preserved, Valued Globally, Speakers
Stress as Permanent Forum Opens Annual Session

e United Nations: Thematic Paper on the Knowledge of Indigenous Peoples and Policies for Sustainable
Development: updates and trends in the Second Decade of the World’s Indigenous People_
¢ Indigenous Climate Hub: Traditional Knowledge (TK).and Climate Change

Chapter 5:
e Self-determination & Free, Prior and Informed Consent Understanding the United Nations Declaration on the
Rights of Indigenous Peoples

Chapter 6:
e OHA&S Legislation in Canada - Three Rights of Workers

Chapter 7:
e Human Rights Watch: The Human Right to Water: A Guide for First Nations Communities and Advocates
e CELA: Freshwater Highlights From Budget 2022

Chapter 8:
e Canada: Federal Air Quality Health Index
e Ontario: Air Quality Ontario
e Ministry of Environment website



https://cela.ca/environmental-health-and-equity-public-participation-in-environmental-decision-making-a-toolkit/
https://www.nationalgeographic.com/environment/article/environmental-justice-origins-why-finally-getting-the-attention-it-deserves
https://www.apha.org/topics-and-issues/environmental-health#:~:text=Environmental%20health%20is%20the%20branch,any%20comprehensive%20public%20health%20system.
https://cape.ca/issues/
https://www.pc.gc.ca/en/nature/science/autochtones-indigenous
https://coastalfirstnations.ca/our-sea/marine-planning-a-first-nations-approach/traditional-knowledge/
https://www.un.org/press/en/2019/hr5431.doc.htm
https://www.un.org/en/ga/69/meetings/indigenous/pdf/IASG%20Thematic%20Paper_%20Traditional%20Knowledge%20-%20rev1.pdf
https://www.un.org/en/ga/69/meetings/indigenous/pdf/IASG%20Thematic%20Paper_%20Traditional%20Knowledge%20-%20rev1.pdf
https://indigenousclimatehub.ca/traditional-knowledge-tk-and-climate-change/
https://d3n8a8pro7vhmx.cloudfront.net/ubcic/pages/4331/attachments/original/1612298084/Backgrounder_on_SD_and_FPIC_-_February_2021.pdf?1612298084
https://www.ccohs.ca/oshanswers/legisl/three_rights.html#:~:text=What%20is%20meant%20by%20the,protect%20your%20health%20and%20safety.
https://www.hrw.org/report/2019/10/23/human-right-water/guide-first-nations-communities-and-advocates
https://cela.ca/blog-freshwater-highlights-from-budget-2022/
https://weather.gc.ca/airquality/pages/index_e.html
http://www.airqualityontario.com/
https://www.ontario.ca/page/rules-air-quality-and-pollution
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Chapter 9:
e |mpacts of traditional food consumption advisories: Compliance, changes in diet, and loss of confidence in

traditional foods

e Digesting the Message about Contaminants and Country Foods in the Canadian North: A Review and
Recommendations for Future Research and Action

Chapter 12:
e Cold War Colonialism: The Serpent River First Nation and Uranium Mining, 1953-1988
e CELA: Casework: Proposed Deep Geologic Repository for Nuclear Waste
e CELA: Public Oversight of the Nuclear Sector
e CELA: Webinar: Who is liable for cleaning up a nuclear accident?
e CELA: Law Reform: Nuclear Waste Management in Canada
e CELA: Webinar: Willing or not? Nuclear Waste Burial and Community Consent

e CELA: Blog: Environmental Justice in a Nuclear Age
e CELA: Bait-and-Switch? A Look at CELA’s Intervention Opposing Canada’s first ever SMR in Durham Region

Chapter 17:
e Toronto Star Investigation: Dirty Dollars
e Parliament of Canada: Federal and Provincial Jurisdiction to Regulate Environmental Issues

Chapter 18:
e Ontario Air Pollution Regulation: O. Reg. 419/05: Air Pollution - Local Air Quality, under the Environmental
Protection Act, R.5.0. 1990, c. E.19
e Ontario Water Pollution Regulation: Water management: policies, guidelines, provincial water quality
objectives
e Ontario Soil Pollution Regulation: Soil, groundwater and sediment standards for use under Part XV.1 of the
Environmental Protection Act

Chapter 22:
e Canadian Environmental Law Association: Blog Day 1: Hearing for Radioactive Waste Dump Commences for
Chalk River Laboratories Site



https://ehjournal.biomedcentral.com/articles/10.1186/1476-069X-10-55
https://www.jstor.org/stable/40512685
https://central.bac-lac.gc.ca/.item?id=NR81496&op=pdf&app=Library
https://cela.ca/casework-proposed-deep-geologic-repository-for-nuclear-waste/
https://cela.ca/public-oversight-nuclear-sector/
https://cela.ca/webinar-event-nuclear-liability-compensation-act/
https://cela.ca/nuclear-waste/
https://cela.ca/webinar-willing-or-not-nuclear-waste-burial-and-community-consent/
https://cela.ca/environmental-justice-in-a-nuclear-age/
https://cela.ca/bait-and-switch-a-look-at-celas-intervention-opposing-canadas-first-ever-smr-in-durham-region/
https://projects.thestar.com/dirty-dollars-pollution/
https://lop.parl.ca/sites/PublicWebsite/default/en_CA/ResearchPublications/201386E
https://www.ontario.ca/laws/regulation/050419
https://www.ontario.ca/page/water-management-policies-guidelines-provincial-water-quality-objectives
https://www.ontario.ca/page/soil-ground-water-and-sediment-standards-use-under-part-xv1-environmental-protection-act
https://cela.ca/blog-hearing-for-radioactive-waste-dump-commences-for-chalk-river-laboratories-site/
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