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THE ‘NEW PUBLIC MANAGEMENT' COMES TO ONTARIO

PREFACE

This study has its origins in research for the Canadian Institute for Environmental
Law and Policy’s Second Year Report on Ontario’s Environment and the “Common
Sense Revolution.” In the course of our work, we came across a little-noticed statute,

" the Safety and Consumer Statues Amendment Act, (SCSAA) enacted in June 1996.

Through this legislation, responsibility for the administration of a number of safety-
related statutes, including the Gasoline Handling Act had been transferred from the
Ministry of Consumer and Commercial Relations to a new organization called the
Technical Standards and Safety Authority (TSSA).

Given the Institute’s history of research on issues related to leaking underground
storage tanks, we decided to investigate this transfer further. Shelly Kaufman, then a
student in the joint LL.M./M.E.S. program at York University was asked to prepare a
short report on the SCSAA and the Authority, the findings of which were included in
our July 1997 Second Year Report.

We found that the Ministry’s regulatory functions related to public safety, includ-
ing elevators and amusement devices, boilers, pressure vessels, and fuels, had been
transferred to a private, not-for-profit corporation, the majority of whose board of
directors was made up of “representatives” of the regulated industries. Three similar
entities had been created to assume other consumer-related regulatory functions of the
Ministry, and a fifth “delegated administrative authority” was being established to take
over the electrical-safety inspection functions of Ontario Hydro.

The new structures seemed to us to give rise to a host of major issues in public
administration and administrative law. These ranged from the potential institutionaliza-
tion of conflict of interest as an organizing principle of these organizations, to their
status in relation to the political and legal accountability structures that normally
applied to government agencies. Questions about the status and nature of the new
organizations began to be expressed by officers of the Legislative Assembly as well,
particularly the Ombudsman and Environmental Commissioner.

In recognition of the significance of the legal and public-policy issues raised by
creation of the delegated authorities, the Law for the Future Fund of the Canadian Bar
Association, and the Three Guineas and Jackman Foundations agreed to provide
support for a more in-depth study of the TSSA.

We began our detailed research in the fall of 1999 with myself as lead author, and
Shelly Kaufman providing the legal research. David Whorely, a Ph.D. candidate with
the University of Toronto’s Department of Political Science, joined us to provide per-
spectives on similar organizations in other jurisdictions, and the wider context of the
restructuring of public services within which the TSSA and its companion organiza-
tions fit.

We were pleased to have the cooperation of the TSSA throughout the study. The
Authority provided important documents and background information, and was always
willing to provide prompt answers to many, often very detailed, questions about its
structure and operations. We are also grateful to officials from provincial government
agencies for their responses to our requests and inquiries.

We benefited from a strong group of external reviewers whose comments where
of major assistance in refining and strengthening the study. Any errors or oversights
remain the responsibility of the lead author.

It is our hope that this study will make a major contribution to the debates over
the structuring of public services in Canada as we enter the new millennium.

Mark S. Winfield, Ph.D
Director of Research
April 2000
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EXECUTIVE SUMMARY

This study investigates the impact on political and legal accountability of the
transfer of government functions related to the protection of public goods to private
entities, focusing on the case of Ontario’s Technical Standards and Safety Authority
(TSSA). It also assesses the effectiveness of the TSSA model in the delivery of public
goods protection services and makes recommendations regarding its potential reform
and future use.

The Ontario Technical Standards and Safety Authority (TSSA) is a private, not-
for-profit corporation delegated responsibility for the administration of seven safety
related statutes’ previously administered by the Ontario Ministry of Consumer and
Commercial Relations (MCCR). The delegation was achieved through an administra-
tive agreement between the Authority and the Ministry, made under the Safety and
Consumer Statutes Amendment Act (SCSAA) of June 1996.

The Authority, to which the functions, staff and assets of the Technical Stand-
ards Division of the Ministry were transferred in May 1997, is one of four delegated
administrative authorities created for the purpose of assuming the safety and con-
sumer protection regulatory functions of the Ministry. A fifth delegated administrative
authority, the Electrical Safety Authority, was created through the Energy Competition
Act of 1998.

The TSSA’s responsibilities include inspection, approvals, and law enforcement
in relation to the delegated legislation. Authority staff are identified as statutory
directors and officers for purposes of the delegated legislation, although the SCSAA
states they are not crown employees or agents and are not to present themselves as
such.

The Authority is managed and administered by a board of directors, the major-
ity of whom are drawn from and nominated by the industrial sectors whose activities
it regulates. The Board also includes an Assistant Deputy Minister of MCCR, two
consumer representatives who are ministerial appointees, and the Authority’s Chief
Executive Officer.

The TSSA model of transferring responsibility for the administration of govern-
ment programs to a special purpose body is not unique. It reflects concepts in the
restructuring of government agencies first seen in Britain and New Zealand in the
1980s. The models, which are applications of what is sometimes referred to as ‘new
public management, centre on the separation of policy-making from its actual imple-
mentation and administration, and the reorganization of government agencies charged
with administration and service delivery along the lines of private sector corporations

The Government of Alberta began to bring these models to Canada in the early
1990s. At the same time, it took the approach a step further, by transferring “admin-
istrative” functions out of government altogether, to private, not-for-profit “delegated
administrative organizations.” The Government of Alberta also added a new dimen-
sion to the concept — self-management by the regulated industries — by providing
that the boards of directors of the organizations consist primarily of representatives of
these industries. The Ontario delegated administrative authorities carry the Alberta
initiative a step further still, particularly in terms of the degree of autonomy from
government that they have been granted. ,

The TSSA is a potential model for the further restructuring and transfer of the
regulatory functions by the Ontario government, including those related to environ-
mental protection. The Authority also actively promotes itself as a model for other
governments to follow in the delivery of public services. These considerations, in
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conjunction with the importance of the Authority’s functions to public safety in
Ontario, made an early independent review of its performance and structure essential.

The study identifies a number of weaknesses in the TSSA model. These include
the failure of the government to provide the Authority with clear policy direction from
the outset, through the SCSAA or Administrative Agreement. In the absence of such
direction, the Authority has been left to define its own course. The one which has
emerged clearly mixes regulatory and promotional roles with respect to the regulated
industries, and contains significant gaps, such as the absence of references to the
protection of the environment, despite the environmental implications of some of the
Authority’s regulatory functions.

In addition to the definition of its own substantive mandate, the Authority’s
work has engaged it in policy and standards development processes and potentially
policy advocacy as well. These activities go beyond the “administrative” mandate for
the Authority described by the Minister of Consumer and Commercial Relations to the
Legislature when the SCSAA was enacted in 1996. At the same time, the government
appears to have lost much of its capacity to give the Authority direction even if it
wished to do so. This is a consequence of the transfer of almost all of its policy and
technical expertise in public safety regulation to the TSSA.

The TSSA’s Board of Directors is the centrepiece of the self-management model
upon which the Authority is based. The Authority’s Board is dominated, by design,
by representatives of the industries regulated through the statutes that the Authority
administers, although it also includes representatives of the Ministry and consumers’
organizations.

The structure has some potential advantages over the traditional government
agencies, particularly in terms of the speed with which senior level attention and
approval for initiatives and decisions can be obtained, and the degree of direct input
from non-governmental stakeholders in decision-making it provides. However, the
structure suffers from a number of potential weaknesses as well.

In particular, the TSSA structure places the majority of the Authority’s directors
in a potential conflict of interest between their role as “representatives” of particular
sectors, and their obligations as directors to the objects of the corporation. The situa-
tion is of particular concern given the lack of a clear mandate and policy direction for
the Authority in either the SCSAA or Administrative Agreement regarding protection of
public safety, and the ‘dual’ mandate contained in the corporation’s objects. The
problem is further highlighted by the silence of the SCSAA, MCCR/TSSA Administra-
tive Agreement and the Authority’s conflict of interest by-law on situations were
directors are dealing with situations where economic or policy issues affecting their
employers are before the Authority.

The transfer of the regulatory functions of a government agency to a private
organization, as in the case of the TSSA, raises unique questions regarding political,
legislative, administrative and fiscal accountability. Although the TSSA states that it is
accountable to the Minister for its performance, the degree to which the Ministry can
effectively oversee the Authority’s activities, and if necessary control and direct them,
is open to question.

A second, and perhaps more immediate concern is that the TSSA, as a private
organization, escapes the normal application of the statutes that provide the founda-
tion of the legislature and public’s ability to oversee the activities of provincial govern-
ment agencies and use of the powers granted to them. These include the Audit Act,
Ombudsman Act, Freedom of Information and Protection of Privacy Act, Lobbyist
Registration Act and Environmental Bill of Rights, and their associated legislative
officers.
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Provisions were made within the TSSA/MCCR administrative agreement regard-
ing the freedom of information and the protection of privacy, the resolution of com-
plaints and the provision of French language services. However, the Information and
Privacy Commissioner and the Ombudsman have noted that these arrangements do
not provide the same legal protections as those provided through the legislation that
would normally apply to a provincial agency.

The accountability framework established by the Government of Ontario for the
delegated administrative authorities is significantly weaker than that provided in other
jurisdictions, including the United Kingdom, New Zealand, Alberta and the Govern:
ment of Canada undertaking similar reforms. The step of formally bringing the Au-
thority under the statutes that would normally apply to provincial agencies was taken
with respect to the Environmental Bill of Rights in May 1997.

In addition to the differences in the political and administrative accountability
framework for the TSSA relative to traditional provincial agencies, the establishment
of the TSSA gives rise to an important set of questions around the legal accountability
of private organizations to which government functions are delegated.

The legislation creating the TSSA and similar organizations in Alberta has been
largely silent on the questions of the application of constitutional, statutory and
common law requirements for fairness and justice in the administration of laws,
policies and programs. It has been left to the courts to resolve the questions of the
application of the Canadian Charter of Rights and Freedoms and statutory and com-
mon law requirements regarding government decision-making to private organizations
to which government functions have been delegated.

Although there has been no litigation of this nature to date specifically involv-
ing the TSSA, the Supreme Court of Canada has dealt with a number of cases involv-
ing analogous delegations of government functions to private organizations, including
self-regulating professional bodies. In general, the courts have taken the view that
governments cannot escape their responsibilities under the Charter and statutory and
common law by delegating functions to private organizations. This has been most
clearly expressed by the Supreme Court in its 1998 Eldridge decision.

Consequently, It appears unlikely that the Authority will escape the legal ac-
countability requirements that normally apply to provincial agencies. However, in the
absence of specific litigation with respect to the status of the TSSA, any conclusions in
this regard must remain speculative. At the same time, it should be recognized that
the notion of what is a “governmental function” is subjective, and may not be static
over time, as concepts about the role of the state evolve.

The delegation of full responsibility for the conduct of prosecutions for alleged
violations of the statutes administered by the TSSA to the Authority raises a range of
important questions. The TSSA states that it conducts prosecutions “on behalf of the
Crown,” rather than being a private prosecutor under the Provincial Offences Act.
However, there appears to be no basis on which the Minister of Consumer and Com-
mercial Relations could delegate the conduct of prosecutions on behalf of the Crown
to the Authority, as this responsibility clearly rests with the Attorney-General.

Furthermore, the situation with respect to the conduct of prosecutions by the
Authority is in marked contrast to the structure put in place for the delegation of this
responsibility to municipalities for certain minor offences through amendments to the
Provincial Offences Act, adopted in 1998. These provide for the close oversight and
supervision of municipal actions by the province. The arrangement for the TSSA also
departs from the structure established in Alberta for the conduct of prosecutions by
“delegated administrative organizations,” where the approval of the Ministry of
Labour is required.
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There appear to be no significant changes in the levels of incidents, inspections
or industry compliance with regulatory requirements since the creation of the TSSA,
Turnaround times for approvals do appear to have declined significantly since 1996.
However, the reasons for this outcome, in the absence of increased technical staffing
levels, are unclear.

There is also evidence of a change in direction with respect to law enforcement.
There have been reductions in levels of penalties being obtained, although ongoing
observation is required to reveal whether this is due to the nature of the offences in
any given year, or a longer term trend. The character of the penalties being sought by
the TSSA has also changed, to donations to the TSSA Education Fund, rather than
fines.

In general, the TSSA is still at a very early stage of its existence. More substan-
tive changes in direction may occur as turnover occurs among the staff at the opera-
tional and management levels over time, particularly as veteran public service person-
nel are replaced with new staff without government experience in relation to the
subject matter of the legislation.

The principle strength of the delegated administrative authority model high-
lighted by the government is that it “is not constrained by jurisdictional fiscal policy,?”
in that it can fully retain the revenues it realizes through licencing charges and fees.
These revenues have risen significantly. This has not, however, translated into in-
creased in front-line service delivery staff. Rather, the only changes in staffing levels
in relation to the MCCR division have been the addition of managerial and profes-
sional staff to provide administrative and legal services previously supplied through
the Ministry. These outcomes must raise questions about the efficiency of the TSSA
model, which requires the reproduction of administrative functions previously carried
out by the Ministry.

There is little evidence of a significant change in direction with respect to the
policy decisions made by the Authority to date. These again have followed the direc-
tions set before the MCCR/TSSA transition, such as the introduction of a risk manage-
ment approach to the agency’s inspection activities.

Bill 42, the proposed Technical Safety and Standards Act, 1999, does raise a
number of serious policy issues. Most significantly, the proposed legislation would
remove all of the substantive standards within the existing legislation, and replace
them with general enabling authority for the Lieutenant-Governor in Council to make
regulations.

Given the lack of technical and policy capacity within the MCCR in the areas
delegated to the TSSA, the content of these regulations will inevitably rely on input
from TSSA. This would effectively delegate policy and standard setting to TSSA. Such
an outcome, would be contrary to the separation of administration and policy-making
— rowing and steering — that was supposed to lie at the heart of the TSSA’s institu-
tional design.

This report makes a number of recommendations to address the weaknesses
identified in the design of the TSSA model. These include:

¢  the provision of a clear and specific statutory mandate, giving priority to the
protection of public safety, health and the environment

¢ the restructuring of the board of directors to ensure that a majority of the direc-
tors are independent of regulated economic interests

¢  the adoption of strong conflict of interest rules where directors or their employ-
ers have economic or policy interests affected by TSSA activities and decisions.
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The report also recommends that the TSSA and similar organizations be brought
under the formal accountability framework normally applicable to provincial govern-
ment agencies, including Audit Act, Ombudsman Act, Freedom of Information and
Protection of Privacy Act, and Lobbyist Registration Act. In addition, it recommends
that application of the Charter of Rights and Freedoms and other statutory require-
ments related to justice and fairness in governmental decision-making to the TSSA
and similar entities be established by statute from the outset. Prosecutions under-
taken by the Authority should be recognized as private prosecutions, and arrange-
ments for the oversight of the Authority’s conduct of prosecutions by the Attorney
General established.

The report concludes by questioning the advisability of further expansion of the
delegated administrative authority model, even subject to the changes that it recom-
mends. The report notes that the goal of separating administrative and policy-making
functions — rowing and steering — within the model has not been achieved in the
case of the Authority. Furthermore, the structure has resulted in a significant loss of
accountability relative to the situation of a conventional government agency. At the
same time, there are no clearly evident gains in efficiency or effectiveness.

In addition, the report points out that the delegated administrative authority
model also raises a number of deeper questions that must be considered before it is
expanded. The transfer of governmental functions and authority to a private entity
that is not under the effective control of government is of particular concern, as it
removes the exercise of governmental power from democratic control. It also notes
that the transfer of public functions to the private sphere diminishes the “political
space” — the range of subjects which can be affected by the decisions of the elector-
ate within our society, and with it important avenues for the public to express policy
preferences to government. This has significant implications for the future health of
our democracy, which need to be considered carefully before further steps are taken
down this road.

ENDNOTES

! The seven statutes are: the Amusement Devices Act; Boilers and Pressure Vessels Act; Elevating

Devices Act; Energy Act; Gasoline Handling Act; Operating Engineers Act, Real Estate; and the
Upholstered and Stuffed Articles Act.

2 The Hon. N. Sterling, Minister of Consumer and Commercial Relations, to the Standing Commit-
tee on the Administration of Justice, re: Bill 54, the Safety and Consumer Statutes Amendment Act,
June 25, 1996.
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I. INTRODUCTION

On May 5, 1997, responsibility for ensuring public safety in relation to a range
of products and devices, including the boilers and elevators in the buildings in which
Ontarians live and work, ferris wheels and roller coasters at amusement parks, and
underground storage tanks for gasoline at the corner service station was transferred
from the provincial Ministry of Consumer and Commercial Relations to a private, not-
for-profit corporation called the Technical Standards and Safety Authority (TSSA).

Although members of the public rely on and use these types of devices and
systems every day, the changeover passed almost unnoticed by the public or the
media. The establishment of the Authority, and delegation of the Ministry’s regulatory
functions to it, represents one of the most significant transfers of government activi-
ties to a private organization seen in Canada to date, and may set a precedent for
similar reforms in the future. Despite its importance, the initiative has been subject to
no significant independent evaluation to date. This study is intended to provide such
an assessment.

The TSSA’s creation is a manifestation of broader tends in public policy in
Canada and around the world of restructuring government functions and responsibili-
ties, and transferring these activities to the private sector, under the model of ‘new
public management.” Within this model, the role of government is seen to be chief
policy setter and contract manager, but with a substantially diminished role in directly
providing services to the public. Rather, it is thought that service delivery can be
achieved with greater efficiency through contracting-out, privatization, pursuing
public-private partnerships, and relying on special operating agencies.

Under the new public management framework, Government is said to “steer”
by giving policy direction, but to assign “rowing” — the actual delivery of services, to
the private sector.' The intention is to provide better public services at lower cost,
while at the same time maintaining democratic control and accountability over the
content of public policy.

These concepts had their origins in the United Kingdom and New Zealand in
the 1980’s. Reforms began to be adopted to structurally separate government policy-
making from its administration. These changes were intended to address a number of
problems believed to plague the traditional delivery of public services by government.
These included the blockage of needed reforms due to unnecessary controls and
management structures, the lack of attention given to service delivery by senior
officials, and a focus on cost and expenditure control rather than outcomes.?

As a result, government agencies began to be re-structured along the lines of
private sector corporations. Substantial power and freedom was delegated to agency
heads, who were made responsible to Ministers for the achievement of stated targets
for performance. The organizational, administrative and staffing requirements nor-
mally applicable to traditional government departments were removed, although
agencies remained part of government, and their personnel remained public servants.?

The influence of these ideas began to be felt in Canada in the early 1990s. The
federal government created a number of new agencies, such as the Canadian Food
Inspection Agency, structured along the lines of the British and New Zealand models.
The Government of Alberta, for its part, took the concept a step further and began to
move service delivery and regulatory functions out of government altogether to pri-
vate not-for-profit corporations. The Government of Alberta also added a new dimen-
sion to the concept — self-management by the regulated industries — by providing
that the boards of directors of the corporations consist primarily of representatives of
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The other three DAAs are:
'he Motor Vehicle Industry
“ouncil (www.omvic.on.ca),
stablished January 1997; the
Real Estate Council of Ontario
‘WwWw.reco.on.ca), established
March 1997; and the Travel
ndustry Council of Ontario
TICO) established June 1997.

- A detailed description of the
iSA is provided in Appendix I.

i “Public goods” are generally
lefined as socially important
bjectives, such as occupa-
ional health and safety,
onsumer protection, environ-
nental quality and the conser-
7ation of natural resources,
vhich would be threatened if
eft to the marketplace, See for
xample, House of Commons
Standing Committee on
“inance, Regulations and
Competitiveness (Ottawa:
Jueen’s Printer, 1993), pg.1.

these industries. Examples of activities transferred to “delegated administrative
organizations” in Alberta have included public safety and environmental protection
regulation of boilers, underground storage tanks for fuels, elevators and amusement
devices.

The Government of Ontario carried the model further still in creating the TSSA
in 1997, granting the delegated agency a wider mandate and even further autonomy
from government than was the case with the Alberta transfers. The Authority was one
of four “delegated administrative authorities” (DAAs) created by the Government of
Ontario under the 1996 Consumer Safety and Standards Amendment Act.! A fifth DAA,
the Electrical Safety Authority (ESA), was created through the Energy Competition Act,
1998, to assume the electrical safety inspection functions of Ontario Hydro. Its design
was heavily influenced by the TSSA model.t

The adoption of these new models for public service delivery has been highly
controversial in other jurisdictions. Major questions have been raised regarding the
potential loss of democratic control and accountability for the provision of public
services through such transfers.* The effectiveness of organizations following the
model have also been challenged in the context of a number of high profile failures in
the United Kingdom and New Zealand resulting, in one case, in significant loss of
life.?

The TSSA was selected from among the five “delegated administrative authori-
ties” in Ontario for study due to the significance of its functions for public safety and
environment. The Authority is charged with the delivery of almost a pure public
good,™ ensuring the safety of devices, such as elevators in public and private build-
ings, which members of the public have little choice but to use in their everyday lives.

Given the significance of the Authority’s functions for the protection of public
safety it is important that it be subject to an early independent review. An assessment
of the Authority is also needed in light of the potential precedent that the TSSA might
provide for future delegations of the protection of public goods both inside and out-
side of Ontario. Indeed, the Authority actively promotes itself as a model for other
governments to follow in delivery of public services,® and has been strongly supported
as an “alternative to government regulation” by the Co-Chair of the province’s Red
Tape Commission.”

The TSSA’s 1998/99 Annual Report claims that “TSSA has successfully demon-
strated that it protects the public interest, maintains government accountability and
offers a highly attractive model to other jurisdictions seeking practical solutions to
their service delivery challenges.”® These claims need to be examined closely. This
study reviews the TSSA in terms of two key criteria: its effectiveness in the conduct of
its functions; and accountability to elected officials, the courts and ultimately the
public, for its performance.

Effectiveness is defined for the purposes of this report as the ability of the
agency to protect the public interest by carrying out the functions assigned to it. This
must be a basic criteria for consideration, as if the Authority cannot perform the roles
delegated to it, public safety will be at risk. Effectiveness will also be reviewed in
terms of the ability of the TSSA to provide services at lower cost, as this has been
central to the rationale for the creation of such agencies around the world. However, it
must be recognized that, less than three years into the Authority’s existence, it is only
possible to provide a preliminary assessment of the TSSA’s performance.

The core issue for this study, therefore, is the accountability of the TSSA for its
performance. An effective accountability framework is essential for a body charged
with the protection of public goods for a number of reasons. Such a framework should
provide for the clear delegation of responsibility and authority, the establishment of a

CANADIAN INSTITUTE FOR ENVIRONMENTAL LAW & POLICY @ &

base of objectives and expectations, the review of performance against those objec-
tives, and the possibility of reward or sanction on the basis of performance.’

These structures are needed to ensure that an agency is actually carrying out
the mandate it has been assigned, and to provide for the identification and resolution
of problems, ideally before they reach the stage where actual harm to the public

- occurs. An accountability framework is also needed to provide for the appropriate

assignment of responsibility in the event that something does go wrong in the delivery
of public services. This is a basic requirement in any organization, but is particularly
important in terms of the ability of the electorate to evaluate the performance of its
elected government.

Furthermore, where agencies are charged with the exercise of statutory author-
ity to regulate the behaviour or individuals or enterprises, and control their ability to
earn a livelihood by engaging in certain economic activities, effective accountability
frameworks are essential to ensuring fairness and justice in the use of these powers.

In Canada and other democratic societies in the developed world, extensive
accountability structures have emerged to ensure the effective oversight of the activi-
ties by government agencies for these reasons. In Parliamentary systems such as
Canada’s, Ministers are provided authority to direct the activities of government
agencies, and are held responsible to the elected members of the legislature, through
such mechanisms as question period, and the work of legislative committees, for the
performance and behaviour of those agencies. These structures are usually supported
by the work of legislative officers such as Auditors-General and Ombudsmen, to
provide independent and expert evaluations of the performance of government agen-
cies. Freedom of information legislation has been widely adopted to ensure public
access to government records and openness in decision-making.

Specific legal mechanisms have also emerged to ensure that governments only
act within the boundaries of the authority granted to them by elected legislatures, and
to provide for fairness and justice in government decision-making within that author-
ity. These structures are underpinned by constitutional structures such as the Cana-
dian Charter of Rights and Freedoms, and include both statutory and common law
rules which provide for the appeal of government decisions to the courts which may
be unconstitutional, illegal, unfair or arbitrary.

The applicability of these political and legal accountability structures to entities
like TSSA, to which governmental functions, including regulatory activities, have been
delegated, but which are explicitly identified as not being part of government, is
unclear. In fact, the potential trade-offs between accountability and efficiency are a
matter of major debate around the “new public management” models of public
service delivery. Doing away with apparently costly accountability mechanisms may
save money in the sort term, and therefore appear to increase efficiency. However,
there is a risk that the loss of these safeguards will reduce efficiency and cost money
in the longer term. These potential outcomes have been highlighted by the recent
controversy around job creation expenditures at Human Resources Canada.”

The objectives of this study are therefore twofold:

1) to investigate the issues of legal and political accountability raised by the
transfer of government functions related to the protection of public goods to private
entities, such as the TSSA, and to recommend changes to the appropriate legislation
and policies to address any gaps or needs which are identified; and

2) to assess the effectiveness of the TSSA model in the delivery of public
safety protection services, and make recommendations regarding the future applica-
tion of the model by Canadian governments.
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The study is structured into eight chapters, including this introduction. Chapter
two briefly outlines the evolution of the “new public management” concepts of
alternative government service delivery from their origins in the United Kingdom and
New Zealand, to Alberta and Canadian federal government, and ultimately the TSSA
and other “delegated administrative authorities” in Ontario. Chapter three provides
an overview of the TSSA’s structure and functions.

Chapter four examines the TSSA’s institutional design, with particular focus on
its mandate, and “representative” board structure. Chapter five looks at the issues of
political accountability raised by the TSSA, particularly with respect to status of the
structures normally applicable to provincial agencies, such as the principle of ministe-
rial responsibility to the Legislature, oversight by legislative officers, and the require-
ments of statutes dealing with administrative procedure, environmental impacts, and
minority language services. Chapter six examines questions of legal accountability,
particularly the applicability of the Canadian Charter of Rights and Freedoms to both
the policy decisions and behaviour of the Authority, the status of statutory and com-
mon law rules regarding fairness in decision-making, the conduct of prosecutions, and
liability.

Chapter seven provides a review of the performance of TSSA to date. Although
necessarily preliminary at this stage, this includes examinations of the substantive
performance of the Authority with respect to public safety, and of the policy decisions
that it has made to date. A discussion of Bill 42, the proposed Technical Safety and
Standards Act is also provided. The report’s conclusions and recommendations are
presented in Chapter eight.
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il. THE TSSA IN A COMPARATIVE CONTEXT

1.  Introduction

The TSSA is not an entirely unique entity. In Canada, program delivery has
been delegated through statute to private organizations in the past. The Ontario New
Home Warranty Program, for example, which has been described as a precursor to the
TSSA model, is administered by a private, non-profit, non-share capital corporation,
under the 1983 Ontario New Home Warranties Plan Act.! The majority of the corpora-
tion’s directors are representatives of the Ontario Home Builder’s Association.’ Several
professions, such as medicine and law, have been provided with the statutory author-
ity to regulate the professional conduct of their members.

In the 1980’s governments in a number of countries, lead by the United King-
dom and New Zealand, began to undertake wide-scale restructurings of their public
services. A central feature of these changes was the reorganization of government
agencies along the lines of private corporations, usually with chief executive officers
hired entirely for the purpose of implementing government policy.

Beginning in the early 1990’s, Canadian governments began to explore similar
restructuring projects, and in some cases began to take the process a step further than
the strategy pursued in the United Kingdom and New Zealand. These initiatives were
led by the Government of Alberta, which began to transfer functions out of govern-
ment altogether, to private, not-for-profit corporations called “delegated administra-
tive organizations” (DROs) through the 1994 Government Organization Act. The
Government of Alberta also added a new dimension to the concept — self-manage-
ment by the regulated industries — by providing that the boards of directors of the
corporations consist primarily of representatives of these industries. Among the most
prominent of the transfers to delegated administrative organizations under taken by
the Alberta Government have been the public safety functions of the Ministry of
Labour related to petroleum storage tanks, boilers, elevating devices and amusement
rides.

The Canadian federal government has also restructured certain functions, such
as food safety inspection in a manner similar to the corporate model adopted in the
United Kingdom and New Zealand. It has also followed the Alberta model of transfer-
ring government functions to private not-for profit corporation, with an industry-
dominated board of directors, most notably with respect to the air navigation system.
The TSSA, as outlined in the following chapter, takes these models a step further, in
terms of the level of autonomy from government that it has been provided, and the
scope of its mandate.

2.  The United Kingdom and New Zealand

A central feature of the United Kingdom and New Zealand government reforms
of the 1980s and early 1990’s has been the wide scale restructuring of the public
service to separate policy-making and administration, with the transfer of ‘administra-
tive’ functions to various special purpose agencies, structured along the lines of
private sector corporations.

i) United Kingdom — Executive Agencies

In Britain these efforts have focussed on the creation of “executive agencies.”
These bodies are charged with responsibility for administration and implementation
of public policy, which is intended to continue to be set by Ministers. The executive
agencies — or “Next Steps” agencies as they are often called in the UK — represent
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an important effort to structurally separate government policy formulation from its
administration. The intention of these reforms was to address a number of problems
believed to plague public services. These included concerns that: '

¢ the civil service was too large to manage as a single organization;
¢ ministerial overload diverted attention from management matters;

¢ current reforms were being frustrated at middle-management levels by unneces-
sary controls and interventions; :

¢ senior levels were too concerned with policy work at the expense of an interest
in service delivery; and

¢ current emphases were mainly on expenditure and resource control rather than
on results.?

The agency model, which had its origins in the Prime Minister’s efficiency Unit,
was intended to address these concerns by granting substantial power and freedom to
agency heads and charging them with responsibility for implementing a discrete
business line. The essence of these managerialist reforms was “delegation to a Chief
Executive of responsibility to achieve stated, usually quantified, targets of perform-
ance, with delegations of powers to match, in such areas as organization, recruitment,
pay and grading and so on.?

However, unlike the TSSA, thg staff of the executive agencies remained public
servants, and the minister was still required to account for them before Parliament.
These organizations, with their specified mandates, were intended to put public
administration on a more business-like footing. Executive agencies were established
to carry out such functions as the operation of Prison Services* and Child Support
Services.’

Concerns have been raised in the United Kingdom regarding this model, in that
Ministers are likely to become involved with matters that may be notionally desig-
nated as administrative. When public attention is drawn to operational problems
within a ministry, ministers are expected to take action. In this regard it has been
suggested that “being able to put things right requires at least a reserve of executive
dominance.” However, since the scope for ministerial action is circumscribed through
various framework agreements or contracts between ministers and senior civil serv-
ants, “ministers can only tell MPs or interviewers that they have asked for the neces-
sary operational changes and that they hope some notice will be taken,” a position
which it has been suggested will not suffice politically.®

More broadly, concerns have been raised regarding the degree to which Minis-
ters have deflected responsibility for maladministration to agency heads, even when
the problems arose from Ministers’ failures to ensure that agencies were properly
established, staffed, and resourced.’

Freedom of Information legislation currently before the British House of Com-
mons would cover “public authorities,” including executive agencies.?

i) New Zealand — “Corporatization”

In New Zealand, “Corporatization” of various agencies was achieved through
the State-Owned Enterprises Act of 1986. The Act incorporated many State-owned
trading enterprises under the Companies Act, and directed that these business be run
as far as possible on business lines. Section 4(1) provided that the “principal objec-
tive” of every state-owned Enterprise (SOE) “shall be to operate as a successful
business, and to this end to be”:
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(a) As profitable and efficient as comparable businesses that are not
owned by the Crown; and

(b) A good employer; and

{(c) An organization that exhibits a sense of social responsibility by
having regard to the interest of the community in which it operates, and
by endeavouring to accommodate or encourage these when able to do-so.

Pursuant to the Act, a Board of Directors was appointed for each SOE, which is
“accountable to two shareholding Ministers for the commercial performance of the
SOE. In turn, those Ministers are “responsible” to the House of Representatives for
their monitoring of SOE performance and for holding SOE management to account for
that performance. SOE’s fall within the purview of Parliamentary select committees,
and are subject to New Zealand’s freedom of information legislation, Ombudsman
scrutiny and audit by the Auditor General.®

Agencies were to be headed by chief executive officers, hired entirely for the
purpose of implementing government policy, while policy was left to ministers and
their policy advisors. Ministers are responsible for setting out operational outcomes,
and chief executive officers enter into contract with their respective ministers for those
results. In order to enable them to achieve the agreed to outcomes, chief executives
are granted authority over resources.’® Aucoin notes that the approach assumes the
ability by ministers to be quite specific regarding which outcomes they desire, and the
overall level of resources needed to achieve them. Accordingly, “ministerial interven-
tion in the management and delivery of public services is meant to be restricted by
these framework agreements.”"

As with the United Kingdom executive agency model, concerns have been
raised regarding how accountability is secured within this structure. In particular,
under the terms of the contractual relationships between ministers and their chief
executives, based on the “policy/administration” dichotomy, it has been argued that
Ministers cannot not be held responsible for the failure of their chief executives and
their staff to ensure that systems are in place to guarantee that programs and projects
are carried out properly. In fact, Ministers have evaded responsibility for major fail-
ures, including one resulting in significant loss of life, on this basis.!?

THE CAVE CREEK TRAGEDY

In April 1995 a wilderness area viewing platform at Cave Creek constructed by New Zealand's
Department of Conservation (DOC), a “corporatized” government department, collapsed,
killing 14 people, leaving one a paraplegic, and injuring another three. The tragedy was
unprecedented in New Zealand public administration. Its outcome demonstrated the difficul-
ties in securing meaningful accountability within restructured agencies in cases of failure.

The cause of this catastrophic failure was found to be the department’s failure to conform
with sound construction practices. However, the question of who should be held responsible
within the department was never answered; neither the minister nor the chief executive
officer resigned. An inquiry found that in spite of its negligence, DOC could not be criminally
prosecuted given that it was a crown organization. Nor were the four people who built the
structure found to have been negligent to the extent that they would be liable to prosecu-
tion,

As for the Minister, under the terms of the contractual relationship between the minister and
his/her chief executive, based on a reassertion of the old “policy/administration” dichotomy,
it was argued that he could not be held responsible for the failure of DOC’s chief executive
and his staff to ensure that systems were in place to guarantee that the platform was cor-
rectly and safely built.
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3. Alberta
i) Delegated Administrative Organizations

The government of Alberta was the first in Canada to begin to pursue the types
of public sector reforms-adopted in the United Kingdom and New Zealand. However,
the Alberta government has carried the model a step further than those jurisdictions.
Rather than restructuring government agencies along corporate lines, as with “execu-
tive agencies” in Britain, and “corporatized” departments in New Zealand, the prov-
ince instead chose to transfer ‘administrative’ functions out of government altogether,
to private, not-for-profit corporations. The Government of Alberta also added a new
dimension to the concept — self-management by the regulated industries — by
providing that the boards of directors of the new organizations be consist primarily of
representatives of these industries.

In 1994, the Government of Alberta embarked on its so-called “third option” of
public administration. This was described as a method for steering a middle path in
the delivery of public goods. In its discussion document on the establishment of
delegated administrative organizations (DAOs) the government pointed out that
“[t]1here are, essentially, two options for delivering services to Albertans. Services can
be delivered by government...or by business.”® DAOs promised a way out of this
simple choice since they would permit government “to retain a significant role in the
ongoing provision of essential services, but the service itself would be provided and
administered by an external, self-funded and not-for-profit organization operated by
the users of the service.”** DAOs are a “user-pay” form of organization, an approach
that sees services in terms of customer-service rather than citizenship.

The theory behind DAOs squares with the new public management model’s
enthusiasm for separating policy from administration. In this regard, the government
pointed out that various DAOs would be established to “administer selected govern-
ment programs and services. Governments would continue to make and monitor
policy, legislation and standards.”*>

Eventually the Alberta government established a number of DAOs including the
Alberta Boilers Safety Association, the Alberta Elevating Devices and Amusement
Rides Safety Association, the Alberta Propane Vehicle Administrative Organization,
and the Petroleum Tank Management Association of Alberta. The DAOs were initially
set up in association with the Department of Labour, though with the Alberta Govern-
ment’s major restructuring effort in 1999, the delegating department has changed to
the Department of Municipal Affairs.

The new organizations are part of a public-private partnership arrangement.
The DAOs are not-for-profit organizations, registered under the Societies Act and
operate at arms-length from the department.

Legislative Framework: The Government Organization Act, 1994

Authority to establish the DAOs is contained within the Government Organiza-
tion Act (GOA).** The Act broadly enables ministers to “delegate any power, duty or
function conferred or imposed on him by this Act or any other Act or regulation to
any person”,' where a “delegated person” refers to “an individual, corporation or
municipality, other than a provincial agency.”*® Delegations are made by the Lieuten-
ant Governor through regulation. Schedule 10 pertains to labour statutes delegation,
under which the DAOs initially fell. The Act notes that once a minister delegates
authorities “a reference in an enactment to the Minister or an official with respect to
delegated powers, duties or functions is to be read as if it were a reference to the
delegated person.””
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When authority is delegated under the schedule a clear break is established
between the minister and the recipient of the delegated authority. The break with the
elected official is further clarified in the Act with regard to the collection of funds.

The Financial Administration Act does not apply if a delegated person collects money.
That is, the money collected falls outside of the consolidated revenue fund and explic-
itly “belongs to the delegated person”® and is not on account to the Treasurer of
Alberta.

Finally, the Act is quite clear that delegated persons are not crown agents, and
notes “[w]ith respect to a delegation, a delegated person and the delegated person’s
employee, agent, director or officer or member of a committee are not agents of the
crown.”# :

The GOA allows for ministerial oversight, and makes provision for audit and
inspection by the minister or his/her designate, and requires that the delegated person
submit an annual report to the minister regarding that person’s activities as set out in
the Act. This report is laid before the Legislature.?

The Act broadly enables a delegated person to make rules concerning: the
carrying out of a delegated power; calling meetings; employment matters, including
appointments, removals, pay and benefits, powers and duties; further delegations; and
committees of various types. Rules made under the Act come into force with the
approval of the Minister.?

The GOA allows for the creation of regulations for the purpose of delegating
ministerial authority to delegated persons. Each DAO has its own regulation that set
out broad responsibilities and conditions of delegation.

The GOA was strongly opposed by both opposition parties in the Alberta Legis-
lature at the time of its passage. The opposition argued that the legislation would
erode the accountability of the government to the Legislature, and marginalize the
Legislature as a policy and decision-making body.?* The government’s responses to
these concerns suggested that it regarded legislative oversight of government adminis-
tration and decision-making as time-consuming and inefficient.?

ii) The Petroleum Tank Management Association of Alberta
Overview

The Petroleum Tank Management Association of Alberta (PTMAA) was created
in 1994 as a not-for-profit organization. The PTMAA grew out of early provincial
efforts to address environmental and safety issues arising from storage tank leaks.
Faulty system design, installation or operations can result in the release of harmful
petroleum products into the environment.

Consistent with the GOA, the administrative agreement with the department
notes that the relationship between the minister and the PTMAA:

“is that of an independent contractor acting at arms length...and as an
accredited agency under the Act and nothing in this Agreement shall be
construed as creating an agency, partnership, or employment relationship
between the PTMAA and the Minister.”%

Moreover the agreement is explicit in declaring that even though the association
is engaged in carrying out delegated ministerial powers, it is not to be considered an
employee of the province.”

The PTMAA is intended to:
¢ register petroleum storage tanks subject to the Alberta Fire Code;

4 issue upgrading directives for underground storage tanks
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Under the Safety Codes Act,
On the application by a person
n Administrator may by order
esignate the person as an
ccredited agency authorized to
rovide services pursuant to all
r part of this Act [the SCA]
vith respect to any or all
hings, processes or activities to
vhich the act applies” (26(1)).

* monitor the progress of individual storage tank upgrading in-accordance with a
schedule of completion in the Fire Code '

approve individuals to install and remove storage tanks and piping
4 examine and approve plans for new storage tank installations

¢ maintain data of Alberta’s storage tanks on the Tank Management System
(TMS)

¢ issue data from the TMS in accordance with the Freedom of Information and
Protection of Privacy Act

¢  provide information and advice to storage tank owners and the general public
regarding options in meeting regulations.?®

Legal Delegation

Regulation 291/95, the Storage Tank System Management Regulation, sets out
the delegation of authority to the Petroleum Tank Management Association of Alberta
(PTMAA). Specifically, under section 2, powers and duties of the senior technical
officer for fire standards, the fire commissioner, safety codes officer, and administrator
under various acts including the Alberta Fire Code and Safety Codes Act, are delegate
to the Association. The regulation also empowers the association to impose assess-
ments, fees, and charges and to collect money arising from such action.?

The PTMAA is an “accredited agency” " as set out in the SCA. In conducting its
work, the association recognizes the role of the Safety Codes Council — as established
by the SCA — and the Fire Technical Council to “ {(a) recommend codes, standards
and regulations to the Minister; {b) promote a uniform safety standard; (c} accredit
agencies, corporations and municipalities; and certify and designate Safety Code
Officers; (d) conduct appeals of a technical nature as provided for in the Safety Codes
Act; and (e) provide advice on request to the Minister, "

Objectives and Services

The administrative agreement with the ministry sets out the general goals of the
Petroleum Tank Management Association of Alberta as

“the promotion and encouragement of safe management, maintenance or
removal of petroleum storage tanks and to collaborate with and reflect the
interests of industry, government, and the general public in its work”*

The association has two broad operational areas: tank registration and under-
ground tank system upgrading. The registration program allows for tracking and
monitoring of tank upgrading. As of January 31, 1997 the PTMAA registry contained
approximately 11, 640 aboveground and underground tanks.??

Organization

Members of the association are appointed to one of four membership sectors:
the Canadian Petroleum Institute; independent oil companies and retailers; industrial,
commercial and government tank owners; and non-governmental organizations and
associations with interests in the society’s objectives.*

The PTMAA has a Board of Directors made up of eleven members who are
drawn from the various membership categories: five from the Canadian Petroleum
Products Institute; two from independent oil companies and independent retailers;
two from the industrial, commercial and government tank owners; one from non-
governmental organizations; and one appointed by the minister from one of the four
membership categories of the association.?* The Board elects from itself a chairperson,
treasurer, and secretary,®
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 The association is a not-for-profit organization that is funded through an initial
registration fee of $50.00 per storage tank. On an ongoing basis, the PTMAA has
authority to establish an ongoing operating fee, payable by members, on the condition
that “the operating fee payable for a given year will not exceed a maximum of 150 %
of the [PTMAA] operating budget” for carrying out it powers as set out in the regula-
tion.

For the fiscal year ended January 31, 1998, total PTMAA revenues were
$653,907 with total expenditures of $401,159. The primary source of revenue was
tank registration fees, amounting to $581,918, or nearly 90% of the organization’s
total revenue.*

Information Management/Access to Information

The Storage Tank System Management Regulation outlines the relationship of
the association with the information it handles. While the administration of govern-
ment policy is to be conducted at arms length, with the PTMAA working as an inde-
pendent contractor, the government’s relationship with the information compiled by
the association is much more intimate.

With regard to software and computer systems used or developed by PTMAA in
the course of its business, the regulation points out that “the information on the
software and systems and anything generated or capable of generation by them is
owned by the Government of Alberta.” Similarly, all records created or maintained
by PTMAA in the course of performing its functions “become and remain the property
of the Crown in right of Alberta.”®® Moreover, the “management of the records must
be under the direction of a public records officer who is an employee under the
administration of the Minister.* The administrative agreement also notes that the
association will “maintain and destroy its records in accordance with the Government
of Alberta disposition schedule approved by the Minister and the Government of
Alberta Records Management Committee,* and that the Minister has full and unlim-
ited access to PTMAA records.”

The association also enjoys considerable access to the computer systems of the
departments of Labour and the Environment for the purpose of carrying out its work.
The administrative agreement notes that such access “shall include full functionality
including authorization to ‘read, write, modify, and delete’ data and files.*

Finally, the work of PTMAA is subject to the province’s Freedom of Information
and Protection of Privacy Act (FOIPPA). Notably, requests for information made to
the association under FOIPPA must be routed to the Freedom of Information Coordi-
nator — a government employee appointed by the deputy minister. PTMAA is re-
quired to respond to FOIPPA requests as directed by the government’s FOI coordina-
tor.®

Appeal, Review, and Prosecution

According to the administrative agreement, there are two appeal streams for
anyone affected by a PTMAA action or decision: technical, and non-technical. The
agreement defines technical as “having to do with special facts, characteristics, rules,
procedures, or interpretations of any of them, used in determining compliance with
the regulations, codes, standards and practices for fire protection systems and equip-
ment,”4

For technical matters, an affected party may make appeal to the PTMAA Admin-
istrator “to provide a decision, interpretation, ruling, or order on the technical merits
of the matter,” and may appeal “an order of the Administrator or of a safety codes
officer to the Fire Technical Council, a sub-committee of the Safety Codes Council.”*
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Under the SCA “an appeal lies from an order of the Council to the Court of
Queen’s Bench only on a question of law or jurisdiction. *4

For non-technical matters, the affected party makes a written request “that the
Minister review the action or decision. At the Minister’s sole discretion, the Minister
may choose to review the matter or not, and if not, the matter is denied.”” Ministe-
rial decisions on non-technical matters are “final an binding on the PTMAA.”*# The
regulation notes that appeal decisions made by the Minister are final.%

The PTMAA reports that no affected parties have ever made use of the organi-
zation’s appeal process. Association staff see the issuance of an order as the last
stage of an iterative process in which they try to work with the user in achieving
compliance,*

Under the regulation, neither PTMAA nor its agents “may lay an information to
prosecute any person under the Safety Codes Act, or regulations under that Act,
without the consent of an Administrator in the fire discipline”,® a sub-committee of
the Safety Codes Council. This is intended to provide a check by the Ministry on the
initiation of prosecutions by the Association. The Association has not conducted a
prosecution to date, but states that it anticipates that a prosecution would be done
through the PTMAA’s contracted private legal services. Offences under the SCA are
set out in section 63 of the Act.

Activities

In fiscal year 1997, the PTMAA reports the following levels of activity in major
areas of work:

Activity > Output
Tanks Registered 11,368
Reporting Information Requests (FOIPPA) 2
Tank Installers/Removers Certified ‘ 30
Upgrading Extensions Issued 184
Variance Applications Processed 17
Tank Test Methodology Approvals 1
Tank Closure Reports Received 180
Site Upgrading Reports Received 95
Tank Installation Plan Examinations 40
Report on Tank Searches from TMS 2,297

iii) The Alberta Boilers Safety Association

Overview

The Alberta Boilers Safety Association (ABSA) was created in 1995. Like the
PTMAA it is a not-for profit organization established under the Societies Act and
operates independently of the government with respect to its delegated powers.

The association emerged from the Alberta Labour Department. With the crea-
tion of the DAO, departmental staff related to boilers and pressure vessels who did not
take early retirement became employees of ABSA.

CANADIAN INSTITUTE FOR ENVIRONMENTAL LAW & POLICY

Regulation of pressure vessels is an important function in Alberta, given that
that province has the highest concentration in North America of pressure vessels on a
per capita basis.®® The association points out as well that “much of the equipment
now in place is aging and is in need of inspection to ensure compliance with applica-
ble codes and standards.”*

Legal Delegation

The Boilers Delegated Administration Regulation (54/95) sets out the various
powers of the association. Under section 2, ABSA is delegated the powers of an
Administrator under the Safety Codes Act with respect to part 1 of the Administration
and Information Systems Regulation  and the powers and functions of a safety codes
officer under the Pressure Welders’ Regulation, the Design, Construction and Installa-
tion of Boilers and Pressure Vessels Regulations, the Administrative and Information
Systems Regulation, and sections of the Safety Codes Act regarding pressure equip-
ment.

ABSA is authorized to:

¢ impose and collect assessments, fees and charges on people who request or are
provided with a service, including the issuance of permits, certificates, or by
filing or registering designs with ABSA;

¢ provide advice to the minister as requested.

Also similar to the PTMAA, the association is an accredited agency, and thereby
authorized to administer some aspects of the Safety Codes Act.

Objectives and Services

The general aim of ABSA is “ to provide leadership in pressure equipment
safety through professionalism and our commitment to excellence in service in coop-
eration with our stakeholders.”* As at year-end 1997, the association had responsibili-
ties for almost 54,200 pressure vessels.

ABSA’s central functions are to:

1. Administer and deliver boiler and pressure vessel safety programs in the prov-
ince of Alberta as delegated by the Province of Alberta.

2. Review, register and inspect pressure vessels constructed or imported into the
province as well as review, audit and register Quality control programs for the
use of these pressure components as regulated by the Safety Codes Act.

3.  Provide examinations, testing, and certification of individuals as required under
the Safety Codes Act of Alberta such as Safety Codes Officers, Power Engineers
and Pressure Welders."

The association charges fees for design surveys; fitting registration; shop, initial,
installation, and special inspections; engineers’ competency certifications; pressure
welders’ competency certifications; as well as annual fees.*®

Organization

Membership in the association is open to individuals, corporations or unincor-
porated organizations. ABSA’s permanent Board of Directors is made up of five
people, one representing the general public, one representing labour/educational
institutions, one representing manufacturing, and two representing industry. Four of
the directors are nominated via selection committee and approved and appointed by
the current Board. The fifth is appointed by the minister.?
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i “An Administrator shall, if
requested by the Minister,
maintain an information system
that includes the following
information: (a) the registra-
tion, de-registration or record-
ing of (i) designs and the
approval of designs for new
pressure equipment, (ii)
obsolete or unsafe designs of
pressure equipment, (iii)
permitted procedures, including
repairs and alterations to
existing pressure equipment,
(iv) inspection reports concern-
ing the construction, installa-
tion, repair or maintenance of
pressure equipment, (v)
permitted welding procedures,
(vi) refusals to register designs
or to permit procedures, (vii)
the location, ownership and
inspection records of pressure
equipment, and (viii) the
maintenance of pressure
equipment; {b) the registration
of, testing for and issuance of
certificates of competency to (i)
power engineers, and (ii)
pressure welders; (c) the
registration of organizations
having quality control programs
and that are permitted to carry
out activities related to pressure
equipment under the Act; (d)
recording reports of accidents
and unsafe conditions involving
pressure equipment and
information on their investiga-
tion; (e) recording the issuance
of orders related to pressure
equipment; (f) recording the
issuance of variances related to
pressure equipment; (g)
recording notices of appeals
related to the carrying out of
powers, duties, functions and
authorizations under the
Boilers Delegated Administra-
tion Regulation; (h) any other
matter related to pressure
equipment required by the
Minister.”
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The chairperson is elected from among board members. In addition the board
is also required to elect from itself a secretary, treasurer and at least one vice-chairper-
son.

The Board’s role is to “oversee and generally direct the affairs of the boilers
Association in the name of and on behalf of the Association.®

The association is a not-for-profit organization whose costs are funded “through
fees paid by the industry and other users of ABSA’s services.”® The fees are estab-
lished by the Board and must be approved by the minister.

For the fiscal year ending October 31, 1997, total ABSA revenues amounted to
$7,268,251 — an increase of over $1.4 million compared to the previous year — with
total expenditures of $5,899,919. The largest single source of revenue for the organi-
zation are annual boiler and pressure vessel registration fees, accounting for
$2,168,167, or approximately 30% of total revenues. The largest single expense for
ABSA is salaries and benefits, amounting to approximately $4.6 million or approxi-
mately 78% of total outlays.

Information Management/Access to Information

The Boilers Delegated Administration Regulation sets out the association’s
relationship with the information that it handles in carrying out its duties. Like the
PTMAA, while operationally working at arm’s length from the government, the
government continues to have, by law, a close relationship with the information
accumulated and managed by ABSA.

Concerning software and computer systems, ABSA’s regulation contains pre-
cisely the same wording as PTMAA’s. That is, in the conduct of its business “the
information on them, and anything generated or capable of generation by them, is
owned by the Government of Alberta.”® In addition, records created or managed by
ABSA in the course of business “become and remain the property of the Crown in
right of Alberta.”® The management of the association’s records is also required to
comply with “the Public Records Regulation of Alberta...and the schedule pursuant to
that Regulation that apply to the records as approved by the Public Records Comnmit-
tee” or any regulation that replaces that one. The by-laws also provide for govern-
mental access of association records, and note that “the minister shall have full and
unfettered access to all Boilers Association records at any time.”%

As with the PTMAA, the work of ABSA is subject to the provincial Freedom of
Information and Protection of Privacy Act. The regulation points out that “if a request
for information is made to the Boilers Association under the Freedom of Information
and Protection of Privacy Act, the request must be directed to the Freedom of informa-
tion Coordinator, and the Boiler’s Association must respond to the request as in-
structed by the Coordinator.”® The by-laws confirm the requirement to comply with
FOIPPA, cooperate fully with the coordinator, and to provide information requested by
the coordinator within seven days.

Appeal, Review, and Prosecution

Like PTMAA, ABSA also has a two-stream appeals process, one for technical
matters and the second for non-technical matters. -Section 1 (h) of the association’s
by-laws defines “technical” as matters “having to do with the special facts, character-
istics, rules, procedures, or interpretations thereof, used in determining compliance
with the regulations, codes, standards and practices for pressure equipment safety.”

For technical appeals stemming from an action or a decision by ABSA, the
affected person may “appeal to the official designated within the Association to hear
appeals to provide a decision, interpretation, ruling, or order on the technical merits
of the matter.” Further appeal is available through the Boilers and Pressure Vessels

CANADIAN INSTITUTE FOR ENVIRONMENTAL LAW & POLICY

_ .
-

Technical Council, a sub-committee of the Safety Codes Council, as set out in the
Safety Codes Act.

Under the SCA, appeal of a council order exists through the Court of Queen’s
Bench on matters of law or jurisdiction.

For non-technical matters, the affected party requests in writing that the minis-

ter review ABSA’s action or decision. Ministerial decisions are final and binding on the

Board.®

Under the regulation, “neither the Boilers Association nor any safety codes
officer employed or engaged by it may lay an information to prosecute any person
under the Safety Codes Act, or regulations under the Act, without the consent of the
Deputy Minister.”® This provides a clear requirement for the approval of the Ministry
before the initiation of prosecutions by the Association. Offences under the SCA are
set out in section 63.

Activities

In fiscal year 1997, ABSA reports the following levels of activity in major areas
of work:

Activity Output
Total Inspections 35,324
Designs Submitted 8,389
Power Engineering Examinations 4,409
Welders/Operators Tests 1,304

4. Government of Canada

The Canadian federal government has adopted both the ‘executive agency’/
‘corporatization’ models of Britain and New Zealand, and the Alberta practice of the
delegation of governmental functions to private organizations in the past few years.

i) Canadian Food Inspection Agency ™

The Canadian Food Inspection Agency (CFIA) was created through the Cana-
dian Food Inspection Agency Act of 1997. The Agency is the Canadian federal govern-
ment’s most ambitious effort to date to follow the United Kingdom ‘executive agency’
and New Zealand ‘corporatization’ models of government reorganization. The Agency
is intended to consolidate all federally-mandated food inspection and animal and
plant health services, currently carried out by a number of departments, including
Agriculture and Agri-Food, Health, Fisheries and Oceans and Environment, in one
agency.

The Act established the Agency as a departmental corporation, reporting to
Parliament through the Minister of Agriculture and Agri-Food. The Act provided for
the appointment of a President and Executive Vice-President by the cabinet to direct
the day-to-day operations of the Agency. An advisory board for the Agency is to be
appointed by the Minister. The President of the Agency is able to appoint and desig-
nate inspectors and other officers needed to administer the Acts for which the Agency
is responsible.

The Agency is required to provide Parliament with a corporate business plan at
least every five years. The staff of the Agency remain federal public servants, and the
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NAV CANADA

Act names the Auditor-General as the auditor of the Agency. The 1egislation also

makes it clear that the Agency remains subject to the federal Access to Information
Act.” '

The Agency’s role and functions over the first two years of its existence have
been highly controversial. The Agency has been severely criticized for its mixed
mandate to both provide “safe food” and facilitate “market access.””? In fact, the
Agency has been described by the Professional Institute of the Public Service of
Canada as a “a failed experiment,” which has abandoned its safety mandate in favour
of industry promotion.” Ironically, one of the major reasons for the creation of the
Agency was the concern over the conflicts of interest inherent in the regulatory and
promotional roles of the Department of Agriculture and Agri-Food.”

ii)  NAV CANADA

NAV CANADA, incorporated in May 1995, follows the Alberta model of the
transfer of a government function to a private corporation. NAV CANADA is a not-for-
profit, corporation that owns and operates Canada’s civil air navigation service (ANS).
Responsibility for the country’s ANS network and facilities was transferred to NAV
CANADA on November 1, 1996. The role of NAV CANADA is to coordinate the
movement of aircraft in Canadian domestic airspace and the international airspace
assigned to Canadian control. NAV CANADA provides air traffic control, flight infor-
mation services, weather briefings, airport advisory services, and air navigation and
approach aids, and provides pilots with instructions and information through air
traffic services facilities which include: area control centres; air traffic control towers;
flight service stations; community aerodrome radio stations; and remote communica-
tions outlets.

NAV CANADA derives.its authority under the Civil Air Navigation Commerciali-
zation Act (CANCA).” CANCA was brought into force on November 1, 1996 by an
agreement between the Department of Transport and NAV Canada. The Act is admin-
istered by the Department of Transport. The Corporation referred to in the Act (NAV
CANADA) is not considered an agent of the crown and the transferred employees
cease to be employees of the Public Service.

The Act transferred civil air navigation services to the Corporation, which is
governed by a fifteen member Board of Directors. Ten of the directors are nominated
by stakeholders representing aviation users, bargaining agents and the federal govern-
ment; four of the directors are independent; and the final director is the President and
Chief Executive Officer. NAV CANADA also has an advisory committee, elected by
associate members, whose role it is to analyze and make recommendations to the
Board on any matter affecting the ANS.

Authority derived from this transfer includes the ability to charge for air naviga-
tion services on a cost recovery basis for air traffic control, flight information and
other ANS services. These fees replace the former Air Transportation Tax that was
abolished on November 1, 1998.

CANCA attempts, in parts, to limit the powers of the Corporation. Under
sections 14 and 15, while the Corporation is empowered to make changes to civil air
navigation services, it may only do so subject to the Aeronautics Act.” In addition,
the Act limits the Corporation’s ability to make changes to designated northern or
remote services. The Governor in Council also maintains the power to give directions
to the Corporation on certain matters.” :

Under the Act, the Corporation is prohibited from amending its letters patent
without prior written approval of the Minister. The Corporation’s ability to amend or
repeal certain by-laws without the Minister’s approval is restricted as well.” The Act
also provides a right for a wide variety of persons to bring the Corporation or any of
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its directors or officers to court for failure to comply with its letters patent or by-
laws.® The scope of this section appears to extend the normal rights that would be
available under corporate law. The CANCA expressly states that the Official Lan-
guages Act applies to the organization.®

NAV CANADA is required to report all operating irregularities to the Transporta-
tion Safety Board and to cooperate with TSB on all investigations into aviation occur-
rences. Transport Canada remains responsible for regulating the safety of the ANS,
NAV CANADA announced the layoff of 1,000 of its total staff of 6,300 in October 1997
as part a corporate reorganization designed to increase efficiency.®

5. Conclusions

The TSSA model of transferring responsibility for the administration of govern-
ment programs to a special purpose body is not unique. Rather, it reflects concepts in
the restructuring of government agencies first seen in Britain and New Zealand in the
1980s. The government of Alberta began to bring these models to Canada in the early
1990’s, at the same time taking them a step further by transferring governmental
functions to private, not-for-profit “delegated administrative organizations” rather
than reorganizing government agencies along corporate lines as was done in the
earlier models. The Government of Alberta also added a new dimension to the con-
cept — self-management by the regulated industries — by providing that the boards
of directors of the new organizations be consist primarily of representatives of these
industries. Both the executive agency/corporatization model and the delegation
model have been subsequently employed by the Government of Canada.

However, as the following chapters outline, there are a number of important
differences between the TSSA and the models adopted in other jurisdictions. The
Authority has been granted a higher degree of autonomy from government than the
bodies established by other jurisdictions. This is particularly true with respect to law
enforcement activities.

Furthermore, considerable attention has been paid to the establishment of
accountability structures for the reformed and delegated agencies in other jurisdic-
tions. Executive Agencies in the United Kingdom and ‘corporatized’ departments in
New Zealand remained explicitly subject to direct parliamentary oversight. In New
Zealand Parliamentary Officers, such as the Auditor-General and Ombudsman, contin-
ued to have jurisdiction over the restructured agencies, and they remained subject to
freedom of information and protection of privacy legislation. Similar requirements
were applied to the Canadian Food Inspection Agency.

In the case of Alberta, explicit provision was made for ministerial oversight,
audits and inspection of the delegated administrative organizations. Any information
in their possession remains property of the provincial government and subject to
freedom of information and protection of privacy legislation. The one exception in this
regard has been NAV CANADA, although it does not carry out any regulatory func-
tions, and it is subject to regulatory oversight by the federal Department of Transport.

Even with these extensive formal accountability frameworks for ‘executive
agencies, ‘corporatized’ departments and “delegated administrative organizations”
serious questions have been raised in Britain, New Zealand, Alberta and at the federal
level in Canada regarding the performance of these entities and their accountability to
elected legislatures and the public for that performance. These questions can only be
more serious in the case of the TSSA, for which, as will be discussed in the following
chapters, a much weaker formal accountability framework was provided by the
government than was the case with similar bodies elsewhere.
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lll. THE TECHNICAL STANDARDS AND SAFETY
AUTHORITY: AN INTRODUCTION AND OVERVIEW

1. Introduction

The Technical Standards and Safety Authority (TSSA) describes itself as a
corporation without share capital in the Province of Ontario, created to receive a
designation for the administration of seven safety related statutes, previously adminis-
tered by the Minister of Consumer and Commercial Relations, under the Safety and
Consumer Statutes Administration Act, (SCSAA) enacted by the Legislative Assembly
of Ontario in June 1996.

2.  The Safety and Consumer Statutes Administration Act, 1996
i Legislative History

Bill 54, The Safety and Consumer Statutes Administration Act, was introduced
by the then Minister of Consumer and Commercial Relations, the Hon.Norm Sterling
on May 16, 1996. The legislation proposed to permit the Lieutenant-Governor in
Council to delegate the administration of eleven designated statutes, namely the
Amusement Devices Act, Boilers and Pressure Vessels Act, Cemeteries Act, Elevating
Devices Act, Energy Act, Gasoline Handling Act, Motor Vehicles Dealers Act, Operating
Engineers Act, Real Estate and Business Brokers Act, Travel Industry Act, and the
Upholstered and Stuffed Articles Act, administered by the Ministry of Consumer and
Commercial Relations, to designated, non-profit corporations called “delegated admin-
istrative authorities.”?

In introducing the Bill for Second Reading, the Parliamentary Secretary to the
Minister of Consumer and Commercial Relations, stated that “the job of government is
to steer, not row, the boat” and that the purpose of the legislation was “to allow us to
delegate to organizations outside of government the job of rowing their own boats.”
The Parliamentary Secretary added that “Then we as government can concentrate our
efforts on steering in the right direction. The government will safeguard the public
interest by retaining full responsibility for safety standards through regulations and
legislation.”?

The Bill was opposed by both opposition parties, who were critical of the move
to self-regulation which they regarded as implicit in the structure of the proposed
administrative authorities, whose boards of directors would be dominated by repre-
sentatives of the industries which they were to oversee. Major concerns were also
expressed regarding the loss of government accountability to the Legislature and the
public for the protection of public safety and consumer interests which would occur
as a result of the transfer of these functions to private entities.*

The Bill was referred to the Legislature’s Standing Committee on the Adminis-
tration of Justice, and subject to only two days of public hearings and clause by clause
review by the Committee. The strongest opposition to the legislation was from the
Ontario Public Service Employees Union, which raised concerns over both the con-
flicts of interest within the industry self-management systems which would be estab-
lished through the Bill, and the loss of public sector employment as a result of the
transfer of the Ministry’s functions to private agencies.® Consumer groups were split in
their opinions of the legislation, with the Automobile Protection Association opposing
the legislation’s self-management framework for industry,® while the Consumers’
Council of Canada was generally supportive.” The Commercial Registration Appeal
Tribunal, which hears appeals under 20 different statutes including the real estate,

motor vehicle dealers and travel industry legislation proposed to be delegated through
Bill 54, raised concerns over the status and procedure for appeals under the new
structure.? Industry witnesses appearing before the Committee were generally support-
ive of the legislation.’

In the course of the Committee’s study of the Bill, opposition members noted
that the government currently collected more revenues in licence and other fees under
the legislation covered by the Bill, than it spent on the administration of these Acts by
the Ministry of Consumer and Commercial Relations. This meant that the proposed
delegations would result in a net loss of revenue for the government.*

Bill 54 was reported out of Committee without significant amendments, and
received Third Reading and Royal Assent on June 27, 1996.

i) Key Provisions
MCCR/Administrative Authority Agreements

The Safety and Consumer Statutes Administration Act requires the establish-
ment of an Administrative Agreement between the Minister of Consumer and Com-
mercial Relations and an administrative authority before the delegation of the admin-
istration of designated legislation can be made.” The Agreement is required to

specify:

*  the part of the administration of the designated legislation which is delegated to
the Authority;

*  the composition of its Board of Directors;

*  financial terms of the delegation including licence fees, royalties, reimbursement
for transfer of assets and payment to the Crown;

*  the provision of resources to the Authority to carry out its duties;

% that the Authority comply with the principle of “maintaining a fair, safe and
informed marketplace;” and

%  liability and the retention of insurance for the authority in carrying out its
duties.?

A designated Administrative Authority is required to carry out the administra-
tion of delegated legislation in accordance with the Act, the legislation whose admin-
istration is delegated to the Authority, and administrative agreements.’® The Minister
maintains the authority upon notice, to amend or insert a term in the administrative
agreement in relation to the administration of the designated legislation or if the
change is in the public interest.**

Administrative Authorities — Boards of Directors

The Minister is permitted to appoint members to the board of an Administrative
Authority so long as the Minister’s appointees do not constitute a majority of the
board.’® The Minister’s appointees may include “representatives” of consumer groups,
business, government organizations or other interests.!® The composition of the board
is otherwise left to be articulated through the MCCR/Authority Administrative Agree-
ments.

The duties of the Board in relation to the Minister include: suggesting amend-
ments to any Acts or regulations it considers would contribute to the purpose of either
the SCSAA or designated legislation; informing and advising the Minister of urgent
matters likely to require action by the administrative authority or Minister to ensure
the administration of delegated legislation is carried out; and advising or reporting to
the Minster on matters the Minister may refer to the Board."” The Board is also re-

THE 'NEW PUBLIC MANAGEMENT' COMES TO ONTARIO

Chapter Il

The Technical
Standards and
Safety Authority:
An Introduction
and Overview

Key Provisions




Chapter III:

The Technical
Standards and
Safety Authority:
An Introduction
and Overview

“omplaints

Responsibilities of the TSSA
3oard of Directors

SSA Staff/Board Relationship

sale/Transfer of MCCR
roperty to TSSA

ines, Revenues and Fees

Records and Access to
nformation

v)  Complaints

The Business Plan must also include a process for dealing with complaints
related to the delegated administration. Again, the annual report must address the
results of the complaints process.*?

vi)  Responsibilities of the TSSA Board of Directors

The Agreement sets out several obligations and requirements with respect to the
Board. The Authority is required to set out the selection process and term of office of
its appointees in its by-laws, including provision for reasonable “representation” of
the industries governed by the Act.* The Minister is required to review the by-laws
and must give the Authority authorization to change the composition and selection
process.” The Board must also provide the Minister with its conflict of interest by-
laws, ¢ although these are not subject to ministerial approval. The Agreement reiter-
ates that the Board shall include members appointed by the Minister under the
SCSAA.* It also states that, unless another arrangement is made, the ministerially
appointed Board members should be paid on an equivalent basis to all other members
of the Board.*

The Agreement requires that the Annual General Meeting, where the Board
presents its annual report, must be open to the public and the Board is required to
make reasonable efforts to inform the public of this meeting.*

vii)  TSSA Staff/Board Relationship

The Agreement requires that the Authority ensure the positions and functions of
the Director or Chief Officer under the delegated legislation are exercised by an ap-
pointee of the Authority and not by a Board member or the Board itself.*® The posi-
tions of chair and Chief Executive Officer (CEO) are to be separate™ and the Authority
acknowledges that the Director or Chief Officer under the delegated legislation must
be able to exercise his or her statutory duties independently of any interference by the
Board.*

viii)  Sale/Transfer of MCCR Property to TSSA

The Agreement provides for the sale by the Minister to the Administrative
Authority of intellectual property, furniture, equipment and supplies, and information,
data, and records set out in Schedules attached to the Agreement.*® Provision is also
made regarding the transfer of human resources between the Ministry and Authority.

ix) Fines, Revenues and Fees

Through the Agreement, the TSSA gives its assurance that it will have adequate
resources to fulfil its obligations under the Agreement, the Act(s) and the SCSAA.
The Agreement also makes it clear that any fines imposed by a Court cannot be
collected or retained as TSSA revenue . The Authority is required to develop fees,
administrative penalties, costs or other charges in accordance with a process and
criteria approved by the Minister, to be set out in Schedule “I”,% although the Minister
does not have direct approval authority over the fee levels let by the TSSA. The Au-
thority is also required to pay to the Minister amounts as set out in Schedule “J” for
services provided by the government such as regulatory and policy advice.%®

X) Records and Access to Information

All records of the Authority are to be its property, including the former records
provided by the Minister, once the Authority takes custody of them. The Authority is
required to develop an access and privacy code respecting access to and protection of
information, including effective procedural remedies. Once approved by the Minister,
the code is to be set out as a Schedule to the Agreement. Until such a code is adopted,
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the Authority is expected to protect privacy and provide access to information in
accordance with the principles of the Freedom of Information and Protection of Privacy
Act.”® The Authority’s code was finalized in February 1998.

xi)  Liability, Litigation and Insurance

The Agreement provides for the transfer of litigation in relation to the Acts in
which the parties are involved.®® There also are provisions for the wind-up or termi-
nation of the Authority’s administration,® and releasing the Crown from any demands
or losses which are attributable to anything done or omitted by the Authority.

The Authority is required to protect itself from all potential claims by maintain-
ing, at a minimum, comprehensive general liability insurance acceptable to the Minis-
ter and subject to limits of not less than $10 million inclusive per occurrence. The
insurance must include the Crown as represented by the Minister as an additional
insured, as well as a cross liability or endorsement clause.®

Xii)  Amendments lo the Agreement

The Agreement between the Ministry and the Authority is to be a public docu-
ment.* The process for amending the Agreement simply requires that any change be
in writing, signed and dated by both parties and attached to the Agreement. The
parties agree to attempt to accommodate the reasonable requests of each other. The
parties are required to amend the Agreement to ensure it complies with any changes
to any Acts or the SCSAA. The Agreement also states that the parties will attempt to
negotiate any new terms, taking the TSSA’s resources into consideration, before the
Minister makes any unilateral amendments pursuant to its authority under s.4(3) of
the SCSAA. This subparagraph also states the Minister will give the Authority a
reasonable time to comply with any such changes.

4.  The Letters Patent and By-Laws of the Authority
i) Objects of the Corporation

The August 1996 Letters Patent of the Technical Standards and Safety Author-
ity,% establishing the Authority as a not-for-profit corporation under the Corporations
Act, state the objects of the TSSA as including the following:

(A) to promote and undertake activities which enhance public safety, including
training, certification licensing, registration, audit, quality assurance, inspection,
investigation enforcement and other public safety services;

(B) to act in any capacity under all legislation and regulations designated and
delegated to the Corporation under the Safety and Consumer Statutes Adminis-
tration Act, and any other legislation or regulation under which responsibilities
are delegated to the corporation;

(C) toinform, educate and work with industry government and the public;

(D) to promote and undertake activities that enhance the competitiveness of the
Ontario and Canadian economies;

(E} to promote and undertake activities which encourage the harmonization of
technical safety standards and compliance practices; and

(F) to encourage industry to responsibly enhance safety.
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ii) Board Mandaie

The Authority’s By-Law No.1 states “the board shall manage and administer the
affairs of the TSSA, and may perform or direct the performance of all acts as may be
necessary or of advantage to the attainment of the objects and proper operation of
TSSA.”¢

iii)  Board Composiliah

By-Law No.4 states that the board of directors of the Authority must include:
one person reflective of the amusement devices sector, two persons reflective of the
boilers and pressure vessels sector, two persons reflective of the elevating devices
sector, one person reflective of the natural gas sector, one person reflective of the
operating engineers sector, one person reflective of the petroleum sector, one person
reflective of the propane sector, and one person reflective of the upholstered and
stuffed articles sector.®® One director is to be not reflective of any of the sectors regu-
lated by the TSSA.®

In practice, elected members to the Board are nominated by the its Governance
and Nomination Committee. The Committee is obliged to ask the Industry Advisory
Councils (see below) for nominations, they are not obligated to forward the nomina-
tions or prevented from making nominations if none are forthcoming.”

5.  TSSA Structure and Functions

The staff of MCCR Technical Standards Division (223 persons)” was transferred
to TSSA on May 5, 1997. John Walter, the Assistant Deputy Minister of the Division
became the Authority’s President and Chief Executive Officer. The Authority’s current
budget is approximately $25 million/year.”

The Authority is divided into four divisions: Boilers and Pressure Vessels Safety;
Elevators and Amusement Devices Safety; Fuels Safety; and Corporate Services. Each
division is headed by a Vice-President, who is also designated as a Director for the
purposes of the legislation relevant to each division.

i) Boilers and Pressure Vessels Division

The boilers and pressure vessels division is responsible for ensuring that pres-
sure retaining equipment such as boilers, air conditioning systems and air compres-
sors are safely designed, manufactured, installed, operated and maintained under the
Boilers and Pressure Vessels Act and Operating Engineers Act. Under an agreement
with the Atomic Energy Control Board divisional staff registers designs for pressure
equipment and conducts inspections of Ontario’s nuclear power generating facilities
and research facilities.”

ii) Elevating and Amusement Devices Division

The Elevating and Amusement Devices Division, regulates over 39,000 eleva-
tors, escalators, dumbwaiters, moving walks, lifts for people with disabilities, ski lifts
and other lifts under Elevating Devices Act. Approximately 2000 amusement rides,
water slides and go-karts are regulated under the Amusement Devices Act. The Divi-
sion also administers and enforces the Upholstered and Stuffed Articles Act, which
requires that every upholstered and stuffed article sold in the province is labelled with
a standardized tag and contains only clean, new filling.”

iii)  Fuels Safety Division

The Fuels Safety Division regulates all fuel users and utilities, transport trucks
and pipelines, and licences fuel distribution systems, bulk transporters and retail
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outlets. Trades people such as propane and gas fitters are certified by the TSSA and
fuels contractors must be registered. The Division administers two regulations under
the Gasoline Handling Act and six regulations under the Energy Act. Under these acts
and regulations, Division staff approve site plans for fuel outlets, revise technical
safety codes and evaluate requests for deviations from technical codes. Divisional staff
inspect new facilities such as gasoline stations prior to opening for business, and
conduct audit inspections of operating facilities, tanker trucks and contractors.”

iv)  Corporate Services Division

The Corporate Services Division develops training and certification standards
and administers processes for the examination of tradespersons for competence, The
Division also administers the Authority’s ‘Risk Management’ services. 7

v)  Advisory Councils

Eight Industry Advisory Councils, representing the amusement devices, boilers
and pressure vessels, elevating devices, natural gas, operating engineers, petroleum,
propane and stuffed and upholstered articles sectors have been established. The
Councils are described as voluntary industry-specific bodies, chaired by industry
representatives, that provide advice to TSSA on a range of safety policy matters,
provide feed back from and facilitate communications with their respective indus-
tries.” The other major function of the Councils is to nominate the sectoral repre-
sentatives to the Authority’s Board of Directors.”

There is also a Consumer Advisory Panel that has a mandate to provide advice
from the perspective of consumers and purchasers of products regulated by TSSA or
affected by the safety of industries regulated by the Authority. In addition, the panel
has responsibility for oversight of the TSSA’s complaint handling process.”

6. Memoranda of Agreement with Provincial Government Agencies

In addition to the MCCR/TSSA Administrative Agreement, the Authority has
entered into a Memorandum of Understanding with the Office of the Fire Marshal,®
regarding the roles and responsibilities of the Authority in relation to the Office. A
similar Memorandum is under development with the Ministry of Labour,® and the
Authority has assumed responsibility for the MCCR component of an October 1996
Agreement with Ministry of the Environment regarding the Inspection of Stage 1
Vapour Recovery Equipment in relation to gasoline vapours in bulk transfers.®

Notably, the Memorandum of Agreement with the Office of the Fire Marshal,
and the draft Memorandum with the Ministry of Labour state that while both agencies
may respond to an incident, the scene and exhibits collected during a joint investiga-
tion are to remain under the control and authority of the Fire Marshal’s Office® or the
Ministry.® The Draft TSSA/MOL Agreement also states that “TSSA is a law enforce-
ment entity for the purposes of freedom of information legislation and search warrant
requirements. %

7.  Conclusion

The TSSA is a not for profit corporation, delegated responsibility for the admin-
istration of seven safety related statutes, previously administered by the Ontario
Ministry of Consumer and Commercial Relations. The delegation was achieved
through an administrative agreement between the Authority and the Ministry, made
under the Safety and Consumer Statutes Act of June 1996. The Authority, to which the
functions, staff and assets of the Technical Standards Division of the Ministry were
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transferred in May 1997, is one of four delegated administrative authorities created for
the purpose of assuming the safety and consumer protection regulatory functions of
the Ministry. ’

The enactment of the SCSAA was strongly opposed by both legislative opposi-
tion parties and the Ontario Public Service Employee’s Union. Consumers’ groups
were divided in their opinions of the legislation. The legislation and creation of the
Authority were generally supported by the affected industries.

The Authority’s responsibilities include inspection, approvals, and law enforce-
ment in relation to the delegated legislation. Authority staff are identified as statutory
directors and officers for purposes of the delegated legislation, although the SCSAA
states they are not crown employees and are not to present themselves as such.

The Authority is managed and administered by a board of directors, the major-
ity of whom are drawn from and nominated by the industrial sectors whose activities
it regulates. The Board also includes an Assistant Deputy Minister of MCCR, two
consumer representatives who are Ministerial appointees, and the Authority’s Chief
Executive Officer.

The TSSA is structured into three operational divisions: boilers and pressure
vessels; elevating and amusement devices; and fuels safety, along with a corporate
services division. There are also eight industry councils, and a consumer advisory
council, through which the sectoral representatives on the board of directors are
nominated.
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IV. THE TSSA INSTITUTIONAL DESIGN: AN ANALYSIS

“Look Sir Humphrey. Whatever we ask the Minister, he says its an admin-
istrative question for you. And whatever we ask you, you say is a policy
question for the Minister. How do you suggest we find out what’s going
on? — Yes, I do think there is a real dilemma here, in that while it has been
government policy to regard policy as the responsibility of Ministers and
administration as the responsibility of officials, questions of administrative
policy can cause confusion between the administration of policy and the
policy of administration, especially when responsibility for the administra-
tion of the policy of administration conflicts or overlaps with the responsi-
bility for the policy of the administration of policy.”

Sir Humphrey Appleby on legislative oversight and the policy-administra-
tion dichotomy. From The Complete Yes Minister, 1984

1. Introduction

The Technical Standards and Safety Authority describes itself as “a practical
demonstration of how government, industry and consumers can partner and effec-
tively share responsibility for the governance of public safety.”? Under the Safety and
Consumer Statutes Amendment Act, the Authority is responsible for administration
and enforcement of the seven statutes delegated to it, while the Government of On-
tario is stated to “retain responsibility for oversight of safety and administration and
public safety legislation and regulations.”?

As stated by the Parliamentary Secretary to the Minister of Consumer and
Commercial Relations on Second Reading of Bill 54, the SCSAA, the Authority is to
“row,” carrying out the administration of the delegated legislation, while the govern-
ment “steers” by making policy and legislation. This distinction between administra-
tion conducted by the Authority and policy-making by government was also empha-
sized by the Minister in his statements to the Standing Committee on the Administra-
tion of Justice:?

“Self-management is simply the delegation of administrative and delivery
mechanisms, not the delegation of rule-making or the setting of public
safety standards.”

The ‘new public management’ concept of separating administration from policy-
making, reflected in Britain’s executive agencies, New Zealand’s ‘corporatized’ depart-
ments and Alberta’s ‘delegated administrative organizations’ was central to the design
of the TSSA. Under this approach, Ministers are to provide administrators with the
general objectives and broad discretion for achieving the desired results. The day to
day business of achieving the chosen goals is left to management. In fact, the Authori-
ty’s architects were sufficiently confident that management and administration could
be divorced from policy that responsibility for administration and service delivery
could be safely transferred to an entity whose board of directors was dominated by
members drawn from the industries it was intended to regulate.

2.  The TSSA Mandate
i) The Policy/Administration, Rowing/Steering, Distinction

Many students of public administration have pointed out that there are inherent
problems involved in trying to separate policy-making from administration, the con-
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cept that lies at the heart of the TSSA’s institutional design, given that policy decisions
can occur at all levels of an organization:

“lack of clarity in policy goals may leave considerable scope to administra-
tors over their interpretation. Or the allocation of inadequate resources
may require that decisions on priorities have to be made at the stage of
implementation. Or the policy itself may intentionally leave considerable
room for administrative discretion.”

More broadly, policy or strategy can be viewed as an intended plan, rooted in a
rational method where thought has preceded action. However, it has been suggested
that rather than viewing strategy or policy as a fixed plan, is should be reconsidered
as a pattern of action, whether intended or not. This reflects the possibility that an
organization’s actual behaviour may differ considerably from its original strategic
intentions.

The divergence of actions from initial intentions may be explainable by the
presence of an emergent strategy. That is, actors within an organization, sometimes
spontaneously, pursue actions that might be quite different from senior executive
intentions, and such actions may modify an organization’s intended direction. All this
suggests that “strategies can form without being formulated. Action can precede
cognition, or parallel it”* According to this view, implementation decisions are sub-
stantive choices that can have an important influence on an organization’s overall
direction. That is, policy and administration — steering and rowing — are often
indivisible.

Furthermore, issues that are sometimes described as being “administrative” or
“technical” in nature, such as standards for underground storage tanks or elevators,
often have significant policy content. Decision of this nature affect the level of safety
provided to the public, and its relationship to the costs imposed on industry, rather
than simply being value and interest free technical choices.

The distinction between policy and administration is additionally complicated
by the consideration that government has not only to make policy, but also monitor
how effectively and efficiently it is being carried out. The rowers can’t be permitted to
determine whether they are rowing in the right direction or at the right speed.

ii) The TSSA’s Legisiative Mandate

In the case of the TSSA, the problem of separating policy from administration is
especially acute, in that the government failed to give the Authority, any clear direc-
tion in which to “row” in either the SCSAA or the TSSA/MCCR Administrative Agree-
ment. The Act and the Agreement merely made reference to the goal of the creation
of a “fair, safe and informed marketplace, that supports a competitive economy.”® This
vague and general direction, which was provided to all of the delegated administrative
authorities created pursuant to the Act, is open to wide interpretation, which could
be at least as much economically focussed as safety-oriented.

Furthermore, the Authority’s formal mandate made no reference to wider goals
which may be affected by its work, such as protection of the environment, an obvious
concern in relation to such things as the handling and storage of fuels. Leaking under-
ground storage tanks (LUSTs), for example, are a serious environmental problem.
Ontario has close to 1200 reported leaks annually from tanks at gasoline stations and
other operations.” Small leaks of many substances stored in these tanks can cause
extensive harm. A few litres of gasoline leading from a tank into a sewer is sufficient
to kill a human being exposed to the fumes. One litre of gasoline leaking from an
underground tank into the groundwater can render one million litres of water unfit for
use for up to 50 years.?
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The issue of the Authority’s mandate in relation to the environment was specifi-
cally raised by the Environmental Commissioner of Ontario in her 1996 Annual Report
to the Legislature.’ It was subsequently partially addressed by the May 1997 delega-
tion to the Authority of the Minister of Consumer and Commercial Relation’s responsi-
bilities under the Environmental Bill of Rights. These included compliance with the
Ministry’s Statement of Environmental Values under the Bill, in the administration of
designated statutes.’® However, this is the only case in which the Minister of Con-
sumer and Commercial Relations has taken steps to give specific policy direction to
the Authority beyond the general statement contained in the SCSAA and Administra-
tive Agreement.

iii)  Self-Directed Rowing? The TSSA’s Corporate Objects and Policies

More specific policy directions are contained in the Objects of the Corporation
in the TSSA’s Letters Patent. However, these were developed and adopted by the
Corporation itself rather than the government. Perhaps most significantly, the Letters
Patent mandate the Corporation “to promote and undertake activities which enhance
public safety.”” The Objects of the Corporation also mandate it to: “promote and
undertake activities which enhance the competitiveness of the Ontario and Canadian
economy.”*? The comments of the Chief Executive Officer at the Authority’s Septem-
ber 1999 annual meeting made clear the dual nature of the Authority’s mandate, to
“promote safety” and “to promote growth in the regulated sectors.”?

There is again no reference to the environment in the Corporation’s Objects,
despite the implications of its responsibilities for environmental protection, particu-
larly with respect to the handling and storage of fuels.

More broadly, major concerns have been raised in recent years regarding the
mixing of promotional and regulatory mandates within regulatory agencies. Justice
Krever’s report on the contamination of the blood system in Canada with the HIV
virus and other diseases, for example, identified the mixing of mandates within Health
Canada as a major factor in the tragedy, noting that:

“The relationship between a regulator and the regulated... must never
become one in which the regulator loses sight of the principle that it
regulates only in the public interest, and not in the interest of the regu-
lated.”™

References to the conduct of all operations in an environmentally responsible
manner, and a number of other wider policy goals including the provision of equal
opportunity, the prevention of sexual harassment, and ensuring occupational health
and safety, are included in the Authority’s Code of Business Conduct.’> Although
laudable, these directions are again self-imposed by the TSSA, rather than having
been provided by the Minister. As with the corporation’s objects expressed in its By-
Laws, these can be changed by the Authority’s board of directors without the approval
of the Minister.

iv)  Ministerial Capacity to Give Policy Direction

The MCCR/TSSA Administrative Agreement permits the Minister, upon notice,
to amend or insert a term in the administrative agreement in relation to the adminis-
tration of the designated legislation or if the change is in the public interest.'® This
potentially provides a mechanism through which more specific policy direction could
be given to the Authority by the Minister. This procedure has not been used to date. .

In reality, this mechanism may be of limited practical utility. Virtually all of the
Ministry’s policy capacity and expertise in the area of public safety regulation was
transferred to the TSSA, when the Authority absorbed the staff of the Ministry’s
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*  where the employee intends to participate as a private citizen in an organization
which has dealings with the TSSA,

as potential conflicts of interest.®* However, these conflict of interest rules are
not explicitly applied to TSSA directors. Rather, the Board Specific Code of Conduct
includes a general statement that director’s actions are to be “consistent with the
standard of conduct that is required of TSSA staff.” 35

The MCCR/TSSA Agreement includes provisions intended to insulate the statu-
tory Directors or Chief Officers under the legislation delegated to the Authority from
direct interference by the Board of Directors.* However, the ability of these individu-
als to carry out their functions may be affected indirectly by administrative or policy
decisions made by the Board.

iiiy  Board Accountability

The composition of the TSSA’s Board of Directors and the means through which
directors are nominated raises a number of questions regarding to whom the Board
members are accountable for their management and administration of the affairs of
the Authority. The SCSAA and the MCCR/TSSA Administrative Agreement are silent
on this issue.

In Ontario, directors of non-share capital corporations, like the TSSA, are both
through inference from certain provisions of the Corporations Act and the common
law to be accountable to the members of the corporation itself, and only members are
eligible to be directors. The basic test of accountability to members is determined by
the re-election of the directors by the members. In the case of the TSSA, and other
organizations where the directors and members of the corporation are the same
individuals, this may have limited practical meaning. Directors of such corporations
are also understood to have the same fiduciary role as directors of other corporations,
or honesty, loyalty, care, diligence, prudence, and skill, as set forth in common law,
and have a duty to advance the corporation’s objects.

The TSSA’s Board Specific Code of Conduct states that:

“TSSA’s delegated responsibility makes the Board accountable to the
Public for its safety mandate. In order to practically achieve this account-
ability, the Board is directly responsible to the Minister of Consumer and
Commercial Relations, who is accountable for the delegated public safety
legislation.”

Unfortunately, with the exception of the MCCR representative and ministerial
appointees on the TSSA board, there appear to be no mechanism to operationalize
these stated lines of accountability. With the exceptions of the ministerial appointees,
who serve at pleasure, there is no means for the Minister to remove directors from the
board. Furthermore, the Minister is prevented, by the provisions of the SCSAA, from
appointing more than a minority of board members. As discussed earlier, the Minis-
ter’s capacity to give direction to the Board through amendments to the Administra-
tive Agreement is also subject to significant practical limitations.

The effective lines of accountability for the directors who are nominated to the
TSSA board through the Authority’s industry advisory counsels,? and make up a
majority of the board, are principally internal to the board itself. These members can
only be removed by a vote of the other directors. There is also a line of accountability
to the advisory councils, as re-nominations of these directors to the board are dis-
cussed with the councils,?® although this would only happen once, as directors can
only serve two consecutive terms.

These accountability arrangements may be sufficient for a typical not-for-profit
corporation. However, they may not be adequate for an organization such as the
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TSSA, which whose mandate includes primary responsibility for the protection of
significant public goods in the province and the exercise of a range of regulatory,
investigative, economic and prosecutorial powers. The use of such powers has tradi-
tionally been associated with government agencies subject to democratic control and
accountability. The TSSA structure, on the other hand, provides no direct or indirect
accountability linkage between the majority of the Authority’s directors and the public
for the Authority’s use of the powers delegated to it.

The SCSAA does make provision for the imposition of penalties on TSSA direc-
tors contravene the Act, delegated legislation, administrative agreement or related
regulations, or who knowingly cause, authorize, permit or participate in the commis-
sion by the Authority, for fail to take reasonable care to prevent such an offence.
However, in practice, it is difficult to envision the government initiating such a pros-
ecution except under the most extreme circumstances.

4.  Conclusions

The concept of separating administration from policy-making was central to the
design of the TSSA. The practicality of such a separation between administration and
policy has been challenged by many students of public administration. Furthermore,
in the absence of clear direction from the government, the TSSA is making public
policy with respect to public safety, including the substantive definition of its own
mandate and goals, and is also engaged in policy development processes and poten-
tially policy advocacy.

These activities go well beyond the “administrative” mandate for the Authority
Jescribed by the Minister of Consumer and Commercial Relations to the Legislature.
In the language of the Minister’s Parliamentary Secretary, the government is not
“steering,” rather it has provided the ship, but left the Authority to define its own
course and speed. The direction which has emerged is one which mixes regulatory
and promotional goals in relation to the industries regulated through the legislation
which has been delegated to the Authority. This is despite the identification of such
mixed mandates within regulatory agencies as a significant factor in recent public
health and safety disasters, such as the contamination of the Canadian blood system
with blood-borne diseases. At the same time, the government appears to have lost its
much of its capacity to give the Authority direction even if it wished to do so, as a
consequence of the transfer of almost all of its policy and technical expertise and
capacity in public safety regulation to the TSSA.

The TSSA’s board of directors is the centrepiece of the self-management model
upon which the Authority is based. The Authority’s board of directors is dominated,
by design, by members drawn from the industries regulated through the statutes that
the Authority administers, although there are also representatives of consumer organi-
zations and the Ministry.

The TSSA structure has some potential advantages over the traditional nature of
government agencies. The board of directors provides a means through which senior
level attention and approval for initiatives and decisions can be obtained more quickly
than within a conventional ministry or department. The model also provides for more
direct input from non-governmental stakeholders in decision-making than is the norm
within government agencies. However, the structure suffers from a number of poten-
tial weaknesses as well.

In particular, the structure places the majority of the Authority’s directors in an
potential conflict of interest between their role as “representatives” of particular
sectors, and obligations to the objects of the corporation. The situation is of particular
concern given lack of clear mandate and policy direction in either Act or Administra-
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tive Agreement regarding protection of public safety, the ‘dual’ mandate contained in
the corporation’s objects, and the silence of the SCSAA, Administrative Agreement
and Authority’s of conflict of interest By-Laws regarding situations where directors or

their employers may have economic or policy interests affected by TSSA decisions or

activities.
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V. THE TSSA: POLITICAL, LEGISLATIVE,
ADMINISTRATIVE AND FISCAL ACCOUNTABILITY

1. Introduction

The traditional accountability structures' within our governments and economy
contemplate institutions that exist in either the public or private spheres. In the public
sector, political accountability has been grounded in the answerability of Ministers to
the Legislature, and ultimately, the electorate, for the performance and behaviour of
the public agencies for whose direction and administration they are responsible.
Public institutions are also subject to a series of formal and judicially enforceable legal
requirements, ranging from the Canadian Charter of Rights and Freedoms to specific
common law rules intended to ensure the just and fair administration of public laws,
policies and programs.

Private organizations are generally not understood to be answerable to the
public in the same moral and political senses as public institutions, or subject to the
same degree of public scrutiny of their affairs. Rather, they are understood to be
primarily responsible to their owners and investors for their economic performance.
Nor are private bodies subject to the same legal requirements for justice or fairness in
their activities that apply to public entities.

Private enterprises may be subject to a form of public accountability
through the marketplace, in the sense that consumers may choose not to purchase
their goods or services if their quality, price or performance are not acceptable. How-
ever, this model assumes that consumers are in a position, both economically and
practically, to make choices, and are provided with the information necessary to
support such decision-making. This is rarely the case with the types of public goods
regulated by the TSSA. Ontarians have little choice, for example, but to use the eleva-
tors in the buildings in which they live and work, and therefore have to rely on a
regulator to ensure their safety. Consumers can’t “buy” public safety on the market-
place.

For these reasons, the trade-offs between the potential losses of political and
legal accountability to the public and expectations of increased efficiency, are a major
issue in the debates about transfer of governmental functions to private entities. The
rationale for the transfer of public functions to private organizations is that it will
result in increased efficiency. Any losses of transparency and accountability will be
outweighed by the benefits of this greater cost-effectiveness. The case of the TSSA, as
a private entity mandated to administer public laws, and thereby existing in a grey
area between public and private spheres, provides a unique opportunity to examine
the nature of this trade-off in detail.

The following discussion examines the status of the Authority in relation to the
political, legislative, administrative and fiscal accountability structures that would
normally apply to an agency of the government of Ontario. The Authority’s situation
with respect to the legal accountability framework for government agencies, which
emerges as being significantly different from its relationship to the political account-
ability regime, is reviewed in the following chapter.

2)  Accountability Provisions within the SCSAA and the MCCR/TSSA Agreement

In recognition that the accountability of the TSSA was an important issue, a
number of specific accountability measures were incorporated into the TSSA/MCCR
Agreement. These included the following:
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i) Business Plans, Annual Reports and Audits

The MCCR/TSSA Administrative Agreement requires that business plans and
annual reports to be tabled in the Legislature.! A requirement that third party audits
be provided as part of the annual report was included as well.?

ii)  Ministerial Authority to Amend the Administrative Agreement

In addition to these reporting requirements, the Minister maintains the author-
ity upon notice, to amend or insert a term in the administrative agreement in relation
to the administration of the designated legislation or if the change is in the public
interest.? This is somewhat similar to provisions of the former Power Corporation Act
permitting the Minister, with the approval of the Lieutenant-Governor in Council, to
give policy direction to Ontario Hydro’s Board of Directors.* This may provide some
accountability on the part of the Minister, as it provides a mechanism through which
policy direction might be given to the Authority. However, as noted earlier, it is un-
clear what recourse the Minister might have if the Board of Directors were unwilling
to continue under the amended Agreement.

In addition, with the transfer of the MCCR Technical Standards Division staff to
the TSSA, it is open to question whether the Ministry retains the expertise and policy
capacity to give such direction to the Authority, or more broadly, continue in a
“watchdog” role over the Authority and industry performance, as suggested by the
Minister as the time of the passage of Bill 54.° The MCCR’s Industry Self-Manage-
ment Liaison Group, with a total staff of five, is charged with the oversight of the four
other delegated administrative authorities as well as the Ontario Home Warranty
Program and the Funeral Services Board.®

i Revocation of Delegation

The Lieutenant-Governor in Council maintains the authority, upon a notice
requirement, to revoke designations if the administrative authority has failed to
comply with the Act, the designated legislation or the administrative agreement or if it
is considered advisable to do so in the public interest. This mechanism was strongly
emphasized by the Minister of Consumer and Commercial Relations, as a key tool in
ensuring the accountability of the Authority in his statements to the Standing Commit-
tee on the Administration of Justice regarding Bill 54.7

However, the exercise of this power is subject to limitations. Where it has failed
to comply with the Act, designated legislation or administrative agreement, the au-
thority must be given an opportunity to remedy a failure to comply with the require-
ments of the Act or an administrative agreement and no revocation can be issued if a
failure has been remedied within the time frame specified by the Minister.®! However,
this limitation does not apply where revocations are made “in the public interest.”

Perhaps more seriously, from a practical perspective, the use of the revocation
procedure seems unlikely given that the TSSA has absorbed the staff of the Technical
Standards Division of the MCCR. Consequently, there is no capacity left in place to
resume the functions delegated to the Authority, except through the re-integration of
the Authority’s staff. Although there are provisions for the termination of the delega-
tion in the TSSA/MCCR administrative agreement, including provision for the devel-
opment of a termination plan,? this would still be a potentially costly and disruptive
exercise.

iv)  Penalties

The SCSAA makes provision for the imposition of penalties on the TSSA and its
officers and directors where a contravention of the Act, delegated legislation, adminis-
trative agreement or related regulations takes place.”! However, in practice, it is diffi-
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cult to envision the government initiating prosecutions for such matters except under
the most extreme circumstances.

v)  Gaps in the SCSAA and MCCR/TSSA Agreement Accountability Framework
The provisions of the SCSAA and MCCR/TSSA Administrative Agreement

_regarding annual reports and business plans, and the amendment of the administra-

tive agreement and the revocation of delegations are acknowledgements of the ac-
countability issues raised by the creation of the Authority. However, they do not fully
address the issues raised by the exercise of regulatory powers of the provincial govern-
ment by a private entity. The arrangement has significant implications for the princi-
ple of Ministerial responsibility to the Legislature for the administration of legislation
and the operations of his or her department, the applicability of the accountability
structures established by the legislature for provincial government agencies, and the
applicability of legislation intended to ensure the consistency and fairness of govern-
ment activities.

3. Ministerial Responsihility

Under the principle of ministerial responsibility within cabinet/parliamentary
systems of government such as that in place in Ontario, the Minister is understood to
responsible and answerable to the Legislature for administration and enforcement of
laws assigned to his or her Ministry.?? The Minister is “the official public ‘face’ of the
Ministry, and the focal point for accountability.”?

However, with the full delegation of responsibility for the administration and
enforcement of the designated legislation to the Authority through the Administrative
Agreement, it is unclear to what extent the Minister will accept responsibility to the
Legislature for the TSSA’s actions, or simply attempt to direct blame for errors or
wrongdoing towards the TSSA Board of Directors. The Board of the Authority, al-
though now responsible for administration and enforcement of the law, for reasons
outlined in Chapter IV, is not answerable to the Legislature or the public in any direct
way. Rather, the most significant line of political accountability for the majority of the
Authority’s directors appears to be to the industry sectors through which they are
nominated.

Experience in the United Kingdom and New Zealand with agencies similar to
the TSSA, suggests that Ministers are unlikely to accept responsibility for
maladministration, even in situations where the Minister’s failure to ensure the
agency was properly established, staffed and resourced directly affects the ability of
the agency to operate effectively. Rather they have successfully deflected blame to
agency management. * This is despite the stronger accountability frameworks, in-
cluding, in some cases, formal legislative statements of the Ministerial responsibility
for monitoring agency performance, and holding management to account for that
performance, than those put in place for the TSSA through the SCSAA.* To date,
however, there has been no significant discussion of the Authority’s performance in
the Ontario Legislature.

4. Accountability to the Legisiature and Its Officers

A second, and perhaps more obvious problem is that, as a private organization,
rather than an agency of the provincial government, TSSA, escapes the normal appli-
cation of the statutes, such as the Ombudsman Act, Freedom of Information and
Protection of Privacy Act, Environmental Bill of Rights, Audit Act, and Lobbyist Regis-
tration Act and oversight by their associated Legislative Assembly Officers, such as the
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Ombudsman, Information and Privacy Commissioner, Environmental Commissioner,
Provincial Auditor, and Integrity Commissioner, which have come to constitute the
cornerstones of accountability of provincial agencies.to the Legislature and, ulti-
mately, the public.

These Officers of the Assembly are usually provided with security of tenure and
statutory guarantees of independence to enable them to provide objective advice
without fear of political interference. This makes the ability of these officers to review
the efficiency and effectiveness of regulatory agencies an important component of the
accountability structure.

i) Ombudsman Act

The issue of delegated administrative authorities, particularly the TSSA, escap-
ing the application of accountability legislation applicable to provincial agencies was
first raised by the Ombudsman in her 1996/97 Annual Report to the Legislature,
noting that the SCSAA made no provision for the independent review of unresolved
complaints.?

The Ombudsman is an officer of the Legislature, whose position is established
through the Ombudsman Act. The Ombudsman’s mandate is to investigate complaints
made by Ontario residents against provincial government organizations, Where the
Ombudsman identifies problems with government actions or decisions, he or she can
make recommendations to the government to address the problem, and if these are
not acted upon, report the case to the Legislature. The Ombudsman can help resolve
complaints informally as well.’® In addition to these powers to deal with individual
complaints, the Ombudsman can also undertake investigations of where there is
evidence of systemic problems. Under section 11 of the Ombudsman Act the Om-
budsman is required to make an annual report to the Speaker of the Assembly and the
Assembly.

Section 14 of the Ombudsman Act defines its applicability in the context of
decisions made by “governmental organizations.” The scope of that term is deter-
mined in Section 1 of the Act which reads as follows:

“governmental organization” means a Ministry, commission, board or
other administrative unit of the Government of Ontario and includes any
agency thereof.”

Based on this definition, the TSSA, as a private entity rather than an agency or
administrative unit of the government of Ontario, does not appear to be governed by
the Act. This conclusion was reflected the Ombudsman’s comments in her 1996/97
Annual report to the Legislature.*

The TSSA Complaints Procedure

The MCCR/TSSA Administrative Agreement requires that the Authority’ s
Business Plan include a complaints procedure and that the Authority’s Annual Reports
include information on its operation.?’ Under the procedure, each Division is responsi-
ble for the resolution of complaints, subject to appeal to the President and Chief
Executive Officer.! In the 1998 fiscal year 126 complaints were received, the bulk of
which dealt with the TSSA’s billing practices. Four were appealed to the CEO.?* The
Authority’s Consumer Advisory Panel is mandated to ‘oversee’ the complaints proce-
dure.

i

However, the Authority’s complaints procedure is not legally binding, and
complaints are ultimately resolved by the CEQ, who is an employee and officer of the
TSSA. In contrast, the Ombudsman is an independent Officer of the Legislature who is
able to report to the Legislature if a complaint is not adequately resolved.
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ii)  Freedom of Information and Protection of Privacy Act *

The purposes of the Ontario Freedom of Information and Protection of Privacy
Act, (FOIPPA) as set out in section 1, are twofold:

(a) to provide a right of access to information under the control of institutions
in accordance with the principles that: '

i)  information should be available to the public,

ii) necessary exemptions from the right of access should be limited and
specific, and

iii) decisions on the disclosure of government information should be reviewed
independently of government; and

(b) to protect the privacy of individuals with respect to personal information
about themselves held by institutions and to provide individuals with a
right of access to that information.”

The Act creates the Office of the Information and Privacy Commissioner, who is
an Officer of the Legislature. Among other things, the Commissioner is mandated by
the Act to provide an annual report to the Legislature on its implementation.

The Act provides for a general public right of access, upon request, to records
under the control of “institutions” as defined or designated under the Act. Access
may be denied if the ‘Head’ of an Institution believes the request is frivolous or
vexatious or if the records are subject to one of the specific exemptions contained in
the Act.! The Act contains permits institutions to override some of these exemptions
where there is a compelling public reason for disclosure.?

The Act also addresses the protection of individual privacy,? regulating the
collection of personal information on behalf of an Institution and disclosure of any
such personal information. In cases where people who provide information have a
reasonable expectation of privacy, these institutions generally may not invade their
privacy by disclosing the information to other for purposes that are in compatible with
the reasons for which the government obtained it. The Act, for example, places limits
on the ability of institutions to sell their databases listing regulated individuals to
commercial entities for marketing purposes.

In the event that a request for access to a record by a member of the public is
denied, this decision may be appealed to the Information and Privacy Commissioner.
The Commissioner has the authority under the Act to order the institution in question
to provide access to the record in question, if the Commissioner determines that
access was denied in a manner inconsistent with the exemptions provided by the Act.
The Commissioner may also order that access be provided to a record if there is a
compelling public interest in the release of the record.?

The scope of the Act’s application flows from its definition of an “institution”.
This is stated to include all ministries of the Government of Ontario as well as “any
agency, board, commission, corporation or other body designated as an institution in
the regulations.?This definition leaves open the possibility that the legislation could
be applied to institutions beyond those normally understood to be part of the provin-
cial government, if the government makes a regulation designating them. However, as
the TSSA is not a ministry of the government of Ontario, and has not been designated
as an institution by Lieutenant-Governor in Council through a regulation, it appears
that the FOIPPA does not apply to it.
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Access to Information and Privacy in the MCCR/TSSA Agreement

Part 7 of the MCCR/TSSA Agreement deals with the transfer of information from
the Ministry to the Authority. Part 11 addresses records and access issues. These
provisions make it clear that, in contrast to the TSSA’s counterparts in other jurisdic-
tions, including Alberta, the Freedom of Information and Protection of Privacy Act
(FOIPPA) will not apply to the TSSA, even to records that formerly belonged to the
MCCR. Once the transfers have taken place, all information becomes the property of
the TSSA. The Agreement requires that the TSSA develop and make public an access
to information and protection of privacy code. This was finalized in February 1998.28

The TSSA code appears to provide wider exemptions regarding access to infor-
mation than the Act. The Code, for example, limits access to “aggregate accident and
other sensitive aggregate data that identifies specific registrants,” ?and data that
would “compromise commercial or proprietary interests.” The Act, on the other
hand limits such exemptions to records that would reveal trade secrets or scientific
technical commercial, financial or labour relations information which has been sup-
plied in confidence implicitly or explicitly, and where the release of the information
would “significantly” prejudice the competitive position or negotiations of a person,
group or persons or organizations.®

Furthermore, if access to a record held by the Authority is requested, and
access is denied, a member of the public can no longer appeal that denial to the
Information and Privacy Commissioner, who, when the records were held by the
Ministry Consumer and Commercial Relations, could make an order requiring the
release of the record if he or she determined that access had been denied in a manner
inconsistent with the provisions of the Act. Rather, as with complaints, appeals are
made to the President and Chief Executive Officer of the Authority, who is, of course,
an employee and officer of the Authority.

The Information and Privacy Commissioner raised concerns over these arrange-
ments in her 1998 Annual Report to the Legislature, noting that records, including
inspection reports, may no longer be accessible to the public. The Commissioner also
stressed the critical importance of privacy protection given that the Authority would
be collecting personal information, and noted that the Commissioner’s Office’s efforts
to secure these rights when the SCSSA was enacted were unsuccessful.?* Concerns
over the impact of the delegation of government functions to private organizations on
public access to information have been raised within the academic community as
well .3

iii)  The Environmental Bill of Rights >

The Environmental Bill of Rights, enacted in 1993, provides for public notice of
proposed legislation, regulations, policies and approvals and other instruments related
to the environment. Members of the public are required to be given a minimum of
thirty days to comment on such proposals, and Ministries are required to consider the
comments received in decision-making.*® The Act also: permits members of public to
request reviews of laws and policies® and investigations of suspected violations of
prescribed laws;* creates a limited right of members to launch civil suits in relation to
potential violations of designated legislation;* and provides protection for the protec-
tion of employees who report violations of environmental laws by their employers.*
The position of Environmental Commissioner was established as an officer of the
Legislative Assembly to oversee the Bill’s implementation. The Commissioner pro-
vides an annual report to the Legislature on ministry compliance with the legislation.*
The Ministry of Consumer and Commercial Relations and the Gasoline Handling Act
were specifically prescribed as being subject to the Act.*

Concerns over the impact of the delegation of the Ministry’s public safety
functions to the TSSA were highlighted in the Environmental Commissioner’s 1996
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Annual Report to the Legislature. The Commissioner expressed particular concern -
over the potential loss of Ontarians’ right to be notified of instruments issued under
the Gasoline Handling Act through the Environmental Registry, their right to com-
ment, and to request reviews and investigations as a result of the delegation.*

Under Section 117 of the Environmental Bill of Rights, a Minister may authorize
in writing, any person or group of persons to exercise any of the minister’s powers or
duties under the Act. In May 1997, the MCCR formally delegated its fuel safety regula-
tion responsibilities under the Gasoline Handling Act, and most of its other responsi-
bilities under the EBR, including the requirements that decisions consider the Minis-
try’s Statement of Environmental Values made under the Act, to the TSSA.#® The
MCCR continues to be responsible for posting Acts, policies and regulations on the
Registry, and has coordinated these functions with the Authority.*

In her 1997 Annual report the Environmental Commissioner concluded that, as
a result of this delegation, the implementation of the TSSA alternative service delivery
system did not appear to have altered the rights of the public under the EBR,* and
highlighted the application of the Ministry’s Statement of Environmental Values under
the EBR in some of the TSSA’s decisions.*® However, the Commissioner noted that
some coordination problems were starting to appear between the MCCR and TSSA
with respect to the EBR.¥ An Instrument Classification Regulation for the Gasoline
Handling Act was adopted by MCCR in June 1998.4

iv)  The Audit Act %

The Audit Act provides for the establishment of an Office of the Provincial
Auditor, as an officer of the Legislative Assembly. The role of the Auditor, as set out
in section 9 of the Act, is to perform or review and oversee audits as follows:

(1) on behalf of the Assembly, to audit the accounts and records of the receipt
and disbursement of public money forming part of the Consolidated Rev-
enue Fund;

(2) to audit any agency of the Crown whose accounts and financial transac-
tions are not audited by another auditor and to direct the audits of an
agency of the Crown where the accounts and financial transactions of that
agency are audited by another auditor; and

3)  toreceive a copy of the audits of Crown controlled corporations where
audited by other than the Auditor, to have the authority to request any
information in respect of such audits, and to have the authority to request
answers or explanations related to these audits.

The purpose of these audits is to assist the Legislative Assembly in holding the
government and its administrators accountable for the quality of the administration’s
stewardship of public funds and for the achievement of value for money in govern-
ment operations.*

The Auditor is mandated through the Audit Act to prepare an annual report for
each fiscal year for the Speaker of the Assembly.” The annual report is intended to
provide details with respect to matters such as the work of the Office, examinations
conducted, public accounts, special warrants issued, Management Board and Cabinet
orders in excess of appropriations and other matters which in the opinion of the
Auditor shall be brought to the attention of the Assembly. The Auditor may also
perform inspection audits in respect of grants from the Consolidated Revenue Fund or
from an agency of the Crown and creates an offence for the obstruction of any such
investigation.®

The Auditor has various other powers and duties under the Act including the
power to attend at meetings of and assist the standing Public Accounts Committee of
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(e) a service provider as defined in the Child and Family Services Act or a
board as defined in the District Social Services Administration Boards Act
that is designated as a public service agency by the regulations; and

does not include a municipality, or a local board as defined in the Municipal
Affairs Act, other than a local board that is designated under clause (e); and
“service” means any service or procedure that is provided to the public by a

government agency or institution of the Legislature and includes all communica-

tions for the purpose.”

The Lieutenant Governor in Council also has the authority to make regulations
to specifically designate any public service agency as a “government agency.” How-
ever, the TSSA does not appear to fall into any of the definitions of a “government
agency” provided in the Act, and therefore may be considered exempt from it.

French Language Services in the MCCR/TSSA Agreement

The MCCR/TSSA Agreement requires that the Authority’s Business Plan include
a plan setting out the means by which services are provided in the French language,
and that the TSSA’s Annual Report include an account of the results of this plan.” The
Authority’s policy on French Language Services was adopted in September 1998.7
The TSSA’s 1998/99 Annual Report states that “Consistent with our French Language
Services Policy, TSSA responded in French to all requests received in French during
1998/99.”76

iv)  Administrative Statutes

The transfer of MCCR’s Safety and Standards Division to a non-governmental
entity, the TSSA, also means that the operations and practices of the Authority are no
longer subject to the rules and procedures regarding the collection and disbursement
of funds, accounting and financial management practices, administrative and manage-
ment procedures and policies, and personnel management practices established
through the Financial Administration Act,” Treasury Board Act,”® Management Board
of Cabinet Act,” and the Public Service Act.®

Increased efficiency through the removal of the management procedures and
requirements established through statutes of this nature is one of the major goals
‘new public management’ or ‘alternative service delivery’ initiatives.®! However, it is
important to consider that these statutes are intended to ensure the sound manage-
ment of public monies, fairness, competence and consistency in the delivery govern-
ment programs, and the maintenance of the merit principle in the hiring and promo-
tion of personnel.

Moreover without the information generated by such procedures it is difficult to
evaluate whether functions are being carried out efficiently. The recent controversies
over spending by the federal Human Resources Development Department have high-
lighted the potential consequences of dispensing with the normal procedures related
to monitoring and accounting for public expenditures.#

6. Revenues and Finance

Section 12(4) of the Act makes it clear that any money collected by the adminis-
trative authority in carrying out its delegated functions is not public money and that
the administrative authority may use it for its own purposes. This provision was
highlighted as the most important feature of the TSSA by the Minister of Consumer
and Commercial Relations in his remarks on Bill 54 to the Legislature’s Standing
Committee on the Administration of Justice:®
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“..I guess the most important function of the new safety organization is
that it will not be hampered by other pressures of government for a
minister to reduce his expenditures column, the expenditures side of his
ministry. The safety organization will be able to keep the revenues they
get from elevator inspection, from approving designs for boiler and pres-
sure vessels etc.

“What happened over the history of this ministry has been that the
number of elevator inspectors, for example, has gone from 50 down to the
low 20s. There are presently about 47 or 48 elevator inspectors there now.
The reason they went down, Mr. Kennedy, was because the finance
Minister of the day said to the ministry “you constrain.” They looked back
into their ministry and said “yes we’ll constrain in the areas of inspection
and enforcement.” The beauty of this particular organization is that they
will not be constrained by that, and will be able to react to the real safety
needs of consumers because they will have their own revenue generating
organization.”

Figures provided to the Standing Committee on the Administration of Justice by
the government for its review of Bill 54 indicated that for the 1995/96 fiscal year
Safety and Standards Division of MCCR generated $21.9 million in revenue through
licence fees, and other charges. Direct operating expenditures for the Division were
stated by the government to be 1995/96 fiscal year were $16.7 million, plus $2.3 to $5
million for corporate services (legal, human resources, administration, accommoda-
tion, information technology), for an estimate of net revenues over direct and indirect
expenditures of $2.9 million.* Under the new model this difference could be retained
by the Authority to support its operations.

Individuals and enterprises engaged in any activities regulated through the Acts
delegated to the Authority are required to obtain approvals from the Authority. Inspec-
tions and reviews by the Authority are also required. The Authority is permitted to set
its own fee levels for these services. In effect, the Authority is able to borrow the
powers of the state to raise revenue to support its operations, but it is not subject to
the same accountability mechanisms as government, such as approval by the Legisla-
ture and oversight by the Provincial Auditor, in its exercise of those powers. In the
words of the Authority’s annual report, the “TSSA is not constrained by jurisdictional
fiscal policy.”® To the degree to which there is an accountability structure in this
regard, it is to the board of directors, and through it, to the regulated industry sectors,
rather than to the Legislature, and ultimately, the public.

The Authority is required through the TSSA/MCCR Administrative Agreement to
generate adequate resources to fulfil its obligations under the Agreement, Acts, and
SCSAA. % There is also a requirement that fees be set in accordance with a process and
criteria approved by the Minister.#” However, the Minister does not approve the actual
fee levels set by the Authority, and therefore cannot be said to be directly responsible
to the Legislature or the public for them. This is in contrast to the situation in Alberta,
where fee levels set by the delegated administrative organizations, like the Alberta
Boiler Safety Association are subject to Ministerial approval.

7.  Conclusions

The transfer of the regulatory functions of a government agency to a private
organization, as in the case of the TSSA, raises unique questions regarding political,
legislative, administrative and fiscal accountability. Although the TSSA states that it is
accountable to the Minister for its performance, the degree to which the Ministry can
effectively oversee the Authority’s activities, and if necessary control and direct them
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is open to question. At the same time, its seems likely that, as has been the case in
Britain and New Zealand with even less ambitious restructurings of public services,
Ministers will be unwilling to accept responsibility to the Legislature and the public
for the Authority’s performance.

The TSSA also escapes the normal application of the statutes that provide the
foundation of the legislature and public’s ability to oversee the activities of provincial
government agencies and hold the government to account for their performance.
These include the Audit Act, Ombudsman Act, Freedom of Information and Protection
of Privacy Act, Lobbyist Registration Act and Environmental Bill of Rights.

Similarly, other statutes, such as the Environmental Assessment Act, French
Language Services Act and Financial Administration Act, which are intended to shape
to behaviour of provincial agencies to ensure the protection of the environment, the
maintenance of minority language services and fairness in the administration of
public services, do not apply to the Authority.

Provisions were made within the TSSA/MCCR administrative agreement regard-
ing the freedom of information and the protection of privacy, the resolution of com-
plaints and the provision of French language services. However, as has been noted by
the Information and Privacy Commissioner and the Ombudsman, these arrangements
to not provide the same legal protections as those provided through legislation which
would normally apply to provincial agencies. The step of formally bringing the
Authority under the statutes that would normally apply to provincial agencies has
only been taken with respect to the Environmental Bill of Rights. This could have
been done regarding most of the other relevant legislation as well. However, these
steps have not been taken by the government to date.

The accountability framework established by the Government of Ontario for the
TSSA is significantly weaker than that provided in other jurisdictions undertaking
similar reforms. Executive agencies in the United Kingdom and “corporatized” depart-
ments in New Zealand remained explicitly subject to direct parliamentary oversight.
In New Zealand, restructured agencies remained under the jurisdiction of the Auditor-
General and Ombudsman, and subject to freedom of information and protection of
privacy legislation. Similar requirements were applied to the Canadian Food Inspec-
tion Agency. Even in the case of Alberta, the delegated administrative organizations
and any information in their possession remained subject to freedom of information
legislation and potential oversight by the Provincial Auditor.

The gaps in the formal accountability structures for the Authority are of particu-
lar concern given the public safety nature of the TSSA’s mandate, and its relationship
to the protection of other public goods, such as the environment. The importance of
these structures were highlighted by the Provincial Auditor’s 1992 review of the
performance of the MCCR’s elevator inspection program, which identified major
problems, and lead to the implementation of significant changes to the program.

Some of these issues could be resolved relatively easily through decisions of the
Lieutenant Governor in Council to designate the Authority as an “institution” for the
purposes of the Freedom of Information and Protection of Privacy Act. However, other
problems, such as the lack of effective structures for the accountability of the Minister
or board of directors to the public for the Authority’s performance are more funda-
mental and flow from the Authority’s basic institutional design
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Vi. LEGAL ACCOUNTABILITY

1. Introduction

In addition to the political, legislative, administrative and financial accountabil-
ity structures outlined in the preceding chapter, government agencies in Canada are
subject to a series of formal and judicially enforceable legal principles. These range
from the fundamental rights and freedoms of Canadians outlined in the Canadian
Charter of Rights and Freedoms to specific statutory and common law rules regarding
fairness in decision-making. These rules have been built up, in some cases over the
centuries, to ensure the just and fair administration of laws, policies and programs by
the government. As such, they represent an important restraint on the arbitrary
exercise of power by the state. :

These rules and rights were developed on the assumption that public laws
would be administered and enforced by governments. The status of these rights where
traditional state functions have been transferred to a private corporation such as the
TSSA, is uncertain. Private corporations are generally not subject to the Charter or the
statutory and common law requirements regarding fairness or justice in decision-
making that apply to the state.

These questions are particularly important in the case of the TSSA, as it is the
first instance in Canada where responsibility for law enforcement, including the
conduct of prosecutions, has been fully delegated to a private organization by the
state. The pursuit of prosecutions is one of the most significant powers exercised by
governments, as it has the potential to stigmatize and to deprive individual citizens of
their property and even their freedom.

Other issues raised by the TSSA’s status as a private organization mandated to
administer and enforce laws related to public safety include the potential for the
Authority to be sued for regulatory negligence, and the nature of the defences that
might be available to it in such situations. The potential liability of the provincial
government for damages arising from the actions or decisions of the Authority must
also be considered.

In the absence of litigation around these issues specifically involving the TSSA,
any analysis of the Authority’s status in relation to the legal accountability structures
that normally apply to government agencies in Ontario must be speculative in nature.
However, over the past few years, the Courts have dealt with a number of cases
involving the delegation of governmental functions to private organizations, in ways
that are analogous to the situation of the TSSA. These cases may provide some indica-
tion of how the Courts might respond to litigation regarding the Authority’s decisions
or actions. As one commentator has noted:’

“discretionary power (also) allows the court to expand its scope of review
where it believes this to be a just result. It has been suggested by some
scholars that this will be the inevitable result as the common law is forced
to provide new accountability mechanisms to check the current trend to
deregulation, privatising and corporatising which may otherwise erode
principles established over centuries to protect the public.”

There is considerable evidence to suggest that the Courts are moving in this
direction.
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2.  The Canadian Charler of Rights and Freedoms

The Canadian Charter of Rights and Freedoms, adopted in 1982, establishes
constitutionally entrenched basic rights and freedoms of Canadians in relation to their
governments. These rights affect the administration and delivery of government
programs in many ways. The Charter, for example, establishes rights to equal treat-
ment and equal benefit of the law,? protection from unreasonable search and seizure,?
and rights of those accused of violations of the law.* Charter rights, which supersede
any legislative authority, are enforceable by the courts and by some administrative
tribunals. As such, legislation which contravenes the Charter may be declared to be
of no force or effect, government agencies may be ordered to comply with Charter
requirements in the administration of their programs, and evidence gathered in a

manner which contravenes the Charter may not be permitted to be considered in a
prosecution.

Section 32 of the Charter states that it applies, in addition to the federal govern-
ment and legislation:

b)  to the legislature and government of each province in respect of all
matters within the authority of the legislature of each province.”

Given the Charter’s application, it is clear that the SCSAA itself could be subject
to a Charter challenge as it is an act of the Ontario Legislature. It is less clear how the
Charter may apply to the activities and decisions of the TSSA, a private not-for-profit
corporation that is expressly not a provincial government agency.

. The 'reach of the Charter’s application has been the subject of much judicial
interpretation. There is authority to support the contention that the Charter applies to

actions taken by some non-governmental entities under statutory authority. Professor
Peter Hogg has noted that:

“Since neither Parliament nor a Legislature can itself pass a law in breach
of the Charter, neither body can authorize action which would be in
breach of the Charter. Thus, the limitations on statutory authority which
are imposed by the Charter will flow down the chain of statutory authority
and apply to regulations, by-laws, orders, decisions and all other action
(whether legislative, administrative or judicial) which depends for its
validity on statutory authority.”*

The 1998 decision of the Supreme Court of Canada in the case of Eldridge v.
British Columbia (Attorney General) applies to this issue. Eldridge dealt specifically
with the applicability of the Charter to private organizations carrying functions del-
egated to them by governments.® The matter in issue in Eldridge was whether deaf
users of hospital services were discriminated against under section 15(1) of the

Cha(ter where there was a failure to provide them with paid interpreters for medical
services,

In its.dfeFi?ion in Eldridge, the Court held that governments cannot evade Char-
ter responsibilities by delegating delivery of their policies and programs, in this case to

guarantee access to medical services without charge, to private entities. The Court
stated that: '

“Just.as governments are not permitted to escape Charter scrutiny by
entering into commercial contracts or other “private” arrangements, they
should not be allowed to evade their constitutional responsibilities by

delegating the implementation of their policies and programs to private
entities, ””
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In the Eldridge case, the Charter was held to apply to private entities that imple-
mented a specific government policy or program. Justice LaForest explained that the
Charter may be held to apply in one of two different manners: (i) if it is determined
that the entity is controlled by government to such a degree that it is characterized as
government, then all of its activities are subject to the Charter; or (ii) if the entity only
performs a particular activity normally ascribed to government, then it may only
attract Charter scrutiny in respect of those activities. The Court ultimately found that
the province was not allowed to define its objectives, in particular to guarantee access
to medical services without charge, and then evade responsibility by appointing
private entities to carry out those objectives.

This case is relevant to the situation of the TSSA for several reasons. First, the
determination was made not on the basis of the impugned legislation infringing on
the Charter, but based on the actions of particular entities exercising a discretion
conferred by legislation.? The key determination was that the power to make certain
determinations was delegated to a subordinate authority and it was the authority’s
decision that was challenged, not the legislation itself. The Court distinguished
between private bodies that are subject to the Charter, as a result of having been
entrusted by government with the implementation of specific government policies,
and other private corporations who derive power from statute simply through the
process of incorporation. In its analysis, the Court concluded that:

“a private entity may be subject to the Charter in respect of certain inher-
ently governmental actions. The factors that might serve to ground a
finding that an activity engaged in by a private entity is “governmental” in
nature do not readily admit of a priori elucidation.”

This conclusion implies that the Charter may apply to the TSSA, and similar
organizations, if their activities are found to be “governmental.” However, the Court’s
statement also indicates that determinations of what is “governmental” can only be
made on a case by case basis. Furthermore, it is possible that the Charter may only
apply to certain activities of the organization that can be characterized as being
governmental in nature. * To make these determinations, the scrutiny will inevitably
focus on whether the act is truly governmental in nature.

The Supreme Court has provided some guidance on identifying activities as
being “governmental” in nature. In approaching this question, the Court has relied on
a test outlined by Justice Bertha Wilson in her dissent in the 1990 McKinney v. Univer-
sity of Guelph" case. Her test of “governmentalness” describes a series of questions
where entities are not self evidently part of government:

“1. Does the legislative, executive or administrative branch of government
exercise general control over the entity in question?

2. Does the entity perform a traditional government function or a function
which in more modern times is recognized as a responsibility of the state?

3. Is the entity one that acts pursuant to statutory authority specifically
granted to it to enable it to further an objective that government seeks to
promote in the broader public interest.”

The status of the TSSA under the first test is uncertain, as it might be argued
that the Minister and Cabinet can legally exercise control over the Authority, as a
result of their ability, through the SCSAA, to amend the MCCR/TSSA Administrative
Agreement, or revoke the Authority’s delegation. However, as argued in Chapters IV
and V, the actual practicality of the exercise of this control is open to question.’ It is
also important to note that while the ‘control’ test was central in the Court’s earlier
determinations of “governmentalness,”* in more recent cases, such as Eldridge, it has
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been less prominent. This may be a consequence of the Court seeing the need to
respond to the growing practice of the delegation of governmental functions and
powers to private entities that are not subject to direct government control.

The status of the TSSA under the latter two tests is clearer. The fact that the
TSSA was created out of what was formerly part of a government department suggests
that it performs a traditional government function. It also clearly acts under statutory
authority granted to it by the government of Ontario for the purpose of promoting the
broader public interest, specifically public safety.

The likelihood that the Charter will apply to the TSSA is further reinforced by
the jurisprudence that applies the Charter to the regulatory activities of self-regulating
professional bodies such as Law Societies. ** In Costco Wholesale Canada Ltd. v.
Board of Examiners in Optometry (British Columbia)** where the British Columbia
Supreme Court considered applicability of the Charter to rules established by the
professional body that prohibited business associations between optometrists and
non-optometrists. In Costco the Court held the Charter to be applicable, in part,
because if the role exercised by the professional body had not been delegated, the
government would regulate the matter directly. The Charter was also considered to
apply as the rules in question were created as part of a governmental scheme to
maintain practice standards for the safety and well being of the public. This conclu-
sion is most interesting in light of the public safety role of the TSSA and the authority
to revoke the power of the agency for any public purpose, found in the SCSAA.S

The McKinney test and Eldridge and Costco decisions provide a basis for con-
cluding that it is likely that the TSSA’s activities and decisions with respect to the
administration of the delegated legislation would be found subject to the requirements
of the Charter. It would also follow that it is likely that the Courts would find the TSSA

and similar bodies subject to the wider legal accountability structures normally appli-
cable to government agencies.

It is, however, important to consider that the concept of what is “inherently
governmental” or a “governmental function” is subjective, and may not be static over
time, as concepts about the role of the state evolve. As ideas regarding the proper
scope of governmental action change, so may the potential application of the Charter.

' Specific issues related to the application of the Charter in relation to inspec-
tions and law enforcement activities of the Authority are discussed in the following
sections.

3.  Rights of Appeal, Fairness and Natural Justice in Decision-Making

The granting of the authority to issue licenses and other forms of approvals to
the TSSA raises several issues in administrative law. As described in Chapter two the
Alberta government delegated responsibility for the regulatory aspects of underground
storage tanks to the Petroleum Tank Management Association (PTMMA) in 1994. In
an article on what was then Alberta’s first “delegated administrative organization,”
the question was raised as to where the principles of natural justice and procedural

fairness fell in such an organization.'® The same questions arise with the Ontario
TSSA.

. Principles of natural justice dictate that those affected by governmental deci-
sions have the right to know and to answer the cases against them, to bring evidence
and make argument and the right to an unbiased decision-maker.'” These principles
are fortified by the possibility of judicial review of governmental decisions, and the
reversal of decisions where these principles have not been applied.
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i Section 3(2) of the SPPA
exempts proceedings before the
Superior Court of Justice from
its proceedings, which would
preclude application to appeals
under most of the legislation
delegated to the TSSA, as the
appeals under this legislation
are currently to that court,
although the Director would
still have to follow the rules in
the SPPA if he or she is acting
as a “tribunal.”

Under most legislation administered by the TSSA, appeals of decisions are to
the statutory directors identified in the legislation, and then to the Ontario Superior
Court of Justice. The two exceptions are appeals under the Upholstered and Stuffed
Articles Act, which are to the Commercial Registration Appeal Tribunal (CRAT)*® and
the Boilers and Pressure Vessels Act, where the appeal is to the Minister. The recently
proposed Technical Standards and Safety Act would make all appeals under the
legislation administered by the Authority to the statutory directors under those Acts —
who are also the TSSA’s Vice-Presidents - and then to the Divisional Court. **

Following its 1979 Nicholson v. Haldimand-Norfolk Regional Board of Commis-
sioners of Police, ¥ the Supreme Court began to expand the scope of judicial review,
proclaiming that all administrative bodies owe a duty of fairness to regulated parties
whose interest may be determined by that body. It is now well established that the
duty to act fairly, although in varying degrees, will apply to any body authorized by
statute to make a decision which may affect a person’s right, interest, status or situa-
tion.2 The key question is whether the TSSA, as a private entity, will be held to the
same standards of fairness and accountability as would apply when decisions were
being made by the MCCR.

The Statutory Powers Procedure Act?? (SPPA) prescribes the minimum procedural
rules for the conduct of administrative proceedings governed by the Act. The SPPA
applies to procedures by tribunals in their exercise of a statutory power of decision
unless otherwise exempt.! A “Tribunal” is defined in the SPPA as:

“One or more persons, whether or not incorporated and however de-
scribed, upon which a statutory power of decision is conferred by or
under a statute.”?

The Judicial Review Procedure Act ** (JRPA) provides a unified procedure for
obtaining a remedy of certiorari, prohibition, mandamus, declarations and injunctions
where an application for judicial review has been commenced under Rule 68 of the
Rules of Civil Procedure, R.R.0. 1990, Reg. 194. In Ontario, the JRPA applies when a
“statutory power of decision” is exercised. Section 2(1) of this Act empowers the court
to grant relief on an application for judicial review despite any right of appeal.

The application of both the SPPA and JRPA turn on the question of whether a
“statutory power of decision” is exercised. A “statutory power of decision” is defined
in the JRPA as follows:

“a power or right conferred by or under statute to make a decision decid-
ing or prescribing, (a) the legal rights, powers, privileges, immunities,
duties or liabilities or any person or party, or (b) the eligibility of any
person or party to receive, or to the continuation of, a benefit or licence,
whether the person or party is legally entitled thereto or not, and includes
the powers of an inferior court.”?

As a general rule, decisions made by private bodies are not considered to
involve exercises of statutory powers, even if they derive some power from legislation,
for example through incorporation.* Therefore, the applicability of these requirements
to the TSSA, as a private entity, is not immediately clear.

The SCSAA itself only exempts application of the SPPA from the right of the
Lieutenant Governor in Council to revoke a designation under the legislation. That
Act does not state that the SPPA does not apply to legislation designated under the
SCSAA in any general manner, nor does any of the designated legislation contain
such a provision. While application of the duty of fairness may validly be limited
through statutory provisions, nothing short of unequivocal statutory language will
persuade courts that the legislature intended to authorize non-compliance with their
duty.?”
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Section 16 of the Ministry of Consumer and Commercial Relations Act, as
amended through the SCSAA, allows the Minister to delegate powers under any of the
Acts administered by the TSSA to its directors, chief officers, chief inspectors and
inspectors. This includes the powers to grant or renew licences, registrations, approv-
als or authorizations under the delegated legislation. These delegations have been
provided through the issuance of a certificate of appointment bearing the Minister’s

" signature.?

These powers under the legislation administered by the TSSA appear to meet
the definition of a “statutory power of decision” contained in the JRPA. Therefore,
their exercise by the TSSA should be found to be subject to the JRPA and the SPPA.
This conclusion is reinforced by the finding that statutory powers of decision have
been found to be exercised in a variety of contexts by self-regulating professional
bodies,” which are, in many ways, analogous the TSSA.

However, not all of the TSSA’s decisions are likely to be subject to judicial
review. Commercial decisions by the Authority are unlikely to be subject to review,*
although this exception may be somewhat circumscribed by the consideration that the
nature of the Authority is one which supports important public principles.®® Similarly
it seems unlikely that the establishment or modification of the Authority’s by-laws
would be considered an exercise of statutory power,*? although the establishment of
by-laws requiring membership in the Authority as a condition of carrying out an
activity governed by the delegated legislation, as provided by the SCSAA* may be
reviewable.?

In some ways, the question of the potential scope of judicial review is not
unique to the TSSA, as it arises even in the context of government agencies entering
into private contracts. What is new is that there are likely to be issues that will arise
which could bring into question the traditional protection of the principles of natural
justice through creation of the TSSA. If the Authority’s corporate by-laws require all
licensed individuals to be members of the corporation and then a by-law is created
that restricts the right of certain individuals to renew a licence, will they be protected?
These are the kinds of questions that can only be answered on a case by case basis.

4. Inspections and Enforcement
i) Inspections

Under Section 16(1) of the Ministry of Consumer and Commercial Relations
Act,® as amended through the SCSAA, the Minister appoints the Directors, chief
officers, chief inspectors and inspectors for each of the Acts administered by the TSSA.
Each appointee is issued a certificate of appointment bearing the Minister’s signature
to be produced by the appointee upon request.*® TSSA inspectors also have desig-
nated authority in accordance with the Provincial Offences Act.¥”

These designations permit Authority inspectors to exercise a wide range of
investigative powers under the legislation administered by the Authority, including the
right to enter premises without a warrant, require the production of documents,
prepare devices for inspection, require owners or operators to do anything necessary
during an inspection, and require tests of devices at the owners’ expense.® Similar
and, in some cases, expanded powers would be exercised by TSSA staff under Bill 42,
the proposed Technical Standards and Safety Act.

The delegation of these powers to employees of a private organization is unu-
sual, although not unprecedented, in Canada. Again, this raises questions of the
a.pplicability of the rights of members of the public or regulatees in relation to inspec-
tions that have traditionally been carried out by agents of the state, when these
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activities are conducted by employees of a private organization. The courts have
expressed concern over the delegation of the state’s investigative powers to private
actors, given the potential for conflict of interest. In one case the court found that
evidence obtained by a private entity for the Crown was contrary to section 8 of the
Charter as an unreasonable search and seizure and that the admission of the evidence
would bring the administration of justice into disrepute.”

This and other cases, however, suggest that the Charter will apply to inspections
carried out under regulatory legislation by employees of private organizations. The
application of section 8 to private inspections conducted in the context of regulated
industries has been specifically addressed by the Supreme Court of Canada in its 1994
Comite paritaire de U'industrie de la chemise v. Potash decision.®

The Comite case dealt with the powers of inspection of a private agency respon-
sible for implementing a government decree in a regulated industry. The Act Respect-
ing Collective Agreement Decrees,® (“the ACAD”) makes all of the committees to
which the Act applies corporations with the same general powers, rights and privi-
leges accorded to ordinary civil corporations,” including the ability to appoint a
general manager, secretary and inspectors. The powers to appoint these individuals
and to issue them certificates of capacity are in the hands of the Comite itself. The
ACAD grants these individuals the rights to carry out inspections and to order the
production of documents. These provisions are similar to inspection powers found in
most of the statutes administered by the TSSA.

In finding that section 8 of the Charter applied to the activities of the Comite,

Justice L’Hereux-Dube concluded that:*

1. The various powers afforded the Comite, including the power to visit premises
conferred under regulatory legislation and designed to regulate an industrial
sector, do constitute either a search or a seizure;

2. The term search in section 8 is not limited to a search of a criminal nature,
however the scope of the guarantee will vary depending on the nature of the L
search; —"
3. The powers are not unreasonable, having regard to an employer’s reasonable

expectation of privacy and the need for powers of inspection to ensure imple-
mentation of the social objectives set out to be achieved; and

4.  The regulatory nature of the ACAD and the fact that it covers a regulated indus-
trial sector qualify the interpretation and context of section 8.

If there is sufficient evidence of the exercise of a state power or a connection to
government, then section 8 of the Charter will apply to the activity in question. The
powers exercised by TSSA inspectors are defined under the SCSAA and they are
delegated pursuant to the Ministry of Consumer and Commercial Relations Act. Not-
withstanding the provisions of sections 9 and 10 of the SCSAA, which attempt to
separate the Authority from government, it is difficult to see how someone who
produces a document bearing the signature of a Minister of the Crown for the purpose
of verifying their authenticity can subsequently suggest they are not an agent of the
provincial government, and therefore not subject to Charter limitations.

Indeed, in the Comite case, the basic principle of whether the Comite’s inspec-
tors were exercising authority conferred by the state was never questioned. This case
focuses on the scope of the rights afforded by section 8 and justifies a more narrow
interpretation in a regulatory context. If employees of the TSSA acting as inspectors
are not state agents, it invites the question what authority is vested in these individu-
als to conduct investigations and searches in the first place. A private corporation
cannot, without some form of state sanctioned authorization, simply regulate the
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behaviour of other individuals through search and seizure methods. Furthermore,
even prior to the Comite decision, the case law on the application of section 8 in the
context of self-regulating professional found that the Charter protection applied.*

However, in the longer term, if inspection and policing powers are increasingly
transferred outside of government, there is a risk that over time, these powers will
begin to be seen as non-governmental, and judicial interpretations of the Charter may
change to exclude them.

ii)  Initiation and Conduct of Prosecutions

Part 12 of the Administrative Agreement makes it clear that the Administrative
Authority will be responsible for the conduct of prosecutions under the statutes which
it is to administer. The formal delegation of full responsibility for the initiation and
conduct of prosecutions to a private body without direct government oversight ap-
pears to be unprecedented in Canada. As outlined in Chapter III of this report, the
Alberta PTMAA and ABSA, for example, state that they have the authority to conduct
prosecutions, although this is subject to approval by the Ministry of Labour.

The Authority has been actively pursuing enforcement actions since the transfer
of responsibility of the administration of the delegated statutes to it in May 1997.
Prosecutions are carried out by TSSA staff counsel, who state that they are “acting on
behalf of the Crown.” (See Enforcement Stats table on page 62.) This situation raises
a number of important questions.

Validity of Delegation

The Minister of Consumer and Commercial Relations’ authority to delegate the
initiation and particularly the conduct of prosecutions in the name of the Crown to the
TSSA is uncertain. Ministers are understood to have the authority to conduct inspec-
tions and investigations under the statutes for whose administration they are responsi-
ble. A prosecution is initiated by the swearing of a document called an “information”
before a Justice of the Peace in which one or more individuals allege that they have
reasonable and probable grounds that someone has committed an offence contrary to
a specific Act or regulation. This is typically done by a police officer or Ministry
investigator, although it may be done by anyone.* It may be argued that the delega-
tion of the Ministry’s inspection and investigation functions to the Authority included
the delegation of initiation of prosecutions by the swearing of informations.

The conduct of prosecutions is a more complex question. The Provincial Of-
fences Act does provide for the conduct of “private” prosecutions, by ordinary mem-
bers of the public.” However, TSSA staff state that the prosecutions which they con-
duct are not private prosecutions in this sense, but are “on behalf of the Crown.”*

The authority to conduct prosecutions in the name of the Crown rests with the
Attorney General, rather than with individual Ministers. This is reflected in section 5
of the Ministry of the Attorney-General Act, which states:

5. The Attorney General...

(h)  shall conduct and regulate all litigation for and against the Crown
or any ministry or agency of Government in respect of any subject within
the authority or jurisdiction of the Legislature.”

Consistent with this provision, provincial prosecutors associated with individual
Ministries have been employees of the Ministry of the Attorney-General, on second-
ment to those Ministries. This is provided for by section 6 of the Ministry of the
Attorney-General Act and section 6 of the Crown Attorney’s Act.®
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On the face of this legislation, it would not appear to be possible for an indi-
vidual Minister to delegate responsibility for the conduct of prosecutions in the name
of the Crown to a third party, such as the TSSA. In fact, in stating that they appear
“on behalf of the Crown” when conducting prosecutions, TSSA counsel appear to
contradict sections 9 and 10 of the SCSAA, which state that TSSA employees are not
Crown agents and are not to present themselves as such.

Prosecutorial Discretion

Independence and fairness in prosecutorial decisions by the Crown is a funda-
mental principle of the Canadian justice system. In Ontario, this principle has tradi-
tionally been evident in that provincial prosecutors associated with individual Minis-
tries have been employees of the Ministry of the Attorney-General®® and understood
to be answerable for their decisions to the Attorney-General rather than the Minister
responsible for the agency with which they were associated. These arrangements were
intended to ensure that there was no possibility of political interference in decision-
making regarding the conduct of prosecutions. This reflects the seriousness of impli-
cations for the accused of being prosecuted by the state, with all of the resources

available to it, and the consequent need to ensure justice and fairness in the use of
this power by government.

Furthermore, decisions to conduct prosecutions in the name of the Crown were
made on the basis of Directives on Prosecutions provided by the Attorney-General.™
These set thresholds for the continuation or termination of prosecutions and establish
guidelines for their conduct, including such things as the disclosure of evidence to the
accused. These arrangements provided a line of accountability with respect to the
exercise of prosecutorial discretion through the Attorney General to the Legislature.

In the case of the TSSA, an attempt has been made to maintain the principle of
independence in prosecutorial discretion by vesting responsibility for decisions to
initiate prosecutions in the persons of the Directors and Chief Officers appointed
under the various Acts administered by the TSSA.% These individuals are also the
TSSA’s Vice- Presidents. The MCCR/TSSA Administrative Agreement requires that the
Director or Chief Officer be able to exercise his or her statutory duties independently
of any interference by the Board of Directors,”® which includes the Chief Executive
Officer. This does however, leave the question of to whom the statutory Directors or
Chief Officer are accountable for their decisions unanswered, as there is clearly no
formal or informal link to the Attorney-General or the Minister.

In addition, the Directives of the Ministry of the Attorney-General regarding
how prosecutions will be conducted do not apply to the TSSA. The Authority has
adopted a policy of its own regarding the management of prosecutions. This outlines
criteria for the initiation of prosecutions,’ but does not address issues such as the
thresholds for their continuation or termination, or the procedural issues, such as
disclosure to the accused by the Crown of all relevant material to prepare his or her
defence,* covered by the Attorney-General’s Directives.

In 1998, the Provincial Offences Act was amended to provide for the delegation
of responsibility for the conduct of prosecutions in relation to certain types of minor
offences, such as traffic tickets and parking violations to municipalities.*® This is to be
achieved through agreements between the Attorney-General and municipalities. These
agreements are required to specify performance standards for the conduct of prosecu-
tions which must be met by the municipality, and the municipality is to be subject to
sanctions if it fails to meet these standards.”” The Attorney-General is permitted to
make orders directing municipalities to comply with agreements within a specified
time, and to revoke or suspend the agreement if the municipality does not comply
with the order within that time.® Like the SCSAA, these amendments to the Provin-
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cial Offences Act state that municipalities acting under agreements made through them
are not agents of the Crown in right of Ontario, or of the Attorney-General.

In effect, through these amendments, the provincial government provided for a
much high level of oversight by the Attorney-General in the delegation of the conduct
of prosecutions for minor offences to another level of government, than it provided for
the pursuit of potentially more serious offences by the TSSA.

Charter Section 11 Issues

The formal delegation of law enforcement functions, including the conduct of
prosecutions, raises a number of other unique issues. Section 11 of the Canadian
Charter of Rights and Freedoms delineates the rights of the accused upon being
charged. These provisions contemplated that the accused would be charged by the
state. The question of whether the Charter will provide protection to parties “charged
with an offence” by a non-governmental agency such as the TSSA is an important
one.

In its 1987 R v. Wigglesworth® decision, the Supreme Court of Canada estab-
lished a test for determining the circumstances under which Charter protection shall
be afforded. Two tests were set out, either of which could afford protection under the
Charter. Justice Wilson first concluded that a narrow interpretation should be taken
to the word “offence”, guaranteeing section 11 Charter rights only to persons pros-
ecuted by the state for public offences involving punitive sanctions, whether criminal,
quasi-criminal or regulatory in nature.* Application is determined to include both
criminal and penal matters. Alternatively, a person charged with a private, domestic
or disciplinary matter which is primarily intended to maintain discipline and integrity
or to regulate conduct in a private sphere of activity might also attract protection
where there is the potential imposition of true penal consequences.®

The second test requires a determination whether the penalty was truly in the
nature of a penal consequence. This demands a consideration of whether there is the
possibility of imprisonment or a fine of such magnitude that it would appear to be
imposed for the purpose of redressing a wrong to society and not just to maintain
internal discipline within a limited sphere of private activity.

These tests appear to be met by the legislation administered by the TSSA, as all
of the designated acts except the Upholstered and Stuffed Articles Act, provide for a
penalty of up to a year in prison, which would fall into the “true penal conseduence”
category. The penalty under this last Act is only a maximum of $2,000 for an indi-
vidual or director and would only likely apply if it passed Justice Wilson’s first test
and was found to be quasi-criminal in nature.

The first test appears to restrict the determination to prosecutions by the state.
The question of the applicability of Charter protection in cases of prosecutions by
private entities has not been considered by the Court to date. However, given the
Supreme Court’s findings in Eldridge that governments cannot evade their Charter
responsibilities through the delegation of their functions to private entities, and the
‘governmental’ character of these activities, it appears likely that the section 11 protec-
tions would be found to apply in such situations. Furthermore, the second test set out
above, with its significant potential consequence, is still likely to guarantee protection.

iii)  Fines and Penalties

While the TSSA has the authority to retain membership fees, all fines must be
forwarded to the Ministry of Finance.®* It appears that administrative penalties, im-
posed under the responsibility of the Director, on the other hand, can bring in revenue
which can be retained by the Authority. Administrative penalties can be effective and
efficient if used appropriately.® However, the arrangement within the TSSA provides
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strong incentives to apply administrative penalties rather than initiate prosecutions,
even for serious violations, although the Authority has yet to establish a system of
such penalties.

In the 1998 fiscal year, the TSSA moved from seeking fines for offences to a
pattern of entering into plea bargains with alleged violators of the delegated statutes,
seeking and obtaining donations to the Authority’s safety education fund rather than
the payment of fines. (See Stats Table on page 80.) ® Although these arrangements
have been sanctioned by the courts, they do appear to be at odds the intention of the
provision of the Administrative Agreement that all fines imposed by a court in relation

to proceedings undertaken by the Administrative Authority cannot be collected or
retained as revenue by the Authority.®

5. Regulatory Negligence and Insurance

Regulatory negligence suits give the public an avenue to sue government for
failing to properly enforce its own rules and regulations. While the government ap-
pears to maintain some ultimate responsibility for the safety of the public, limitations
on its liability for the actions of the TSSA, as set out in the Agreement, raise questions
as to where liability will ultimately be found.

Members of the public can sue the TSSA for damages arising from regulatory
negligence. Furthermore, in its capacity to be sued, it may not have the same protec-
tion as the provincial government. Public authorities have a discretionary right to
implement enforcement programs on the basis of established public policy and budg-
etary resources.®® However, as a private entity, the TSSA may not be able to avail itself
of this public policy defence against regulatory negligence actions. Consequently an
action against the TSSA may have a greater chance of success than one initiated
against the province. A successful suit might raise other issues which do not arise in

ac.tions against the Crown, particularly the possibility that a large damage award
might bankrupt the TSSA.

Itis also possible that government may be held liable for the delegation of
functions that are performed negligently by the delegatee. The British Columbia
government, for example, was held liable for the actions of an independent contractor
to whom the government’s power to inspect and maintain highways was delegated.s
Ontario’s delegated administrative authorities have raised the comment that:

“...The structures of the Ontario self-managed organizations are obviously
intended to avoid, to the greatest degree possible, a finding that the
government is responsible for the actions of the self-managed organiza-
tions. It is uncertain, however, whether the government would continue to
be liable for the adequacy of the delivery of a regulatory function where it
clearly retains responsibility for the creation of regulatory responsibilities
and powers. Furthermore, liabilities might arise in terms of the decision to
delegate powers to a self-management organization and the ongoing
monitoring of the self-management organization’s operational functions,

even though the government might not be liable for negligent inspections
or enforcement per se.% :

. The MCCR/TSSA Agreement has extensive provisions regarding the type of
Insurance which the authority must carry and the kind of protection it must provide
for the Minister. Part 15(5) of the Agreement discusses the procedure in the event that
tl_rle Minister imposes a new regulatory or legislative obligation on the Authority giving
rise to exposure for which insurance is not available. The Authority has the power to
identify, with the Minister, appropriate measures to resolve such potential liability
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issues. However, the Agreement does not appear to require coverage for regulatory
negligence, or coverage to deal with the known worst-case outcomes in the areas
under the Authority’s jurisdiction.® '

6. Conclusions

The establishment of the TSSA gives rise to an important set of questions
around the legal accountability of private organizations to which government func-
tions are delegated. Over the centuries, a body of judicially enforceable constitu-
tional, statutory and common law has emerged designed to ensure fairness and justice
in the administration laws, policies and programs by governments. These rules
provide important limitations on the exercise of power by the state in a democratic
society. The status of these principles, however, is unclear when government func-
tions are transferred to private sector agents, to whom they are not normally under-
stood to apply.

The legislation creating the TSSA and similar organizations in Alberta has been
largely silent on these issues. It has been left to the courts to resolve the questions of
the application of the Charter and statutory and common laws requirements regarding
government decision-making to. private organizations to which government functions
have been delegated. Although there has been no litigation of this nature to date
specifically involving the TSSA, the Supreme Court has dealt with number of cases
involving analogous delegations of government functions to private organizations,
including self-regulating professional bodies. These cases provide some indication of
how the courts are likely to respond to such issues with respect to the TSSA and
similar entities.

In general, the courts have taken the view that governments cannot escape their
responsibilities under the Charter and statutory and common law by delegating
functions to private organizations. This has been most clearly expressed by the Su-
preme Court of Canada in its 1998 Eldridge decision.

The Court has relied on a combination of tests regarding the exercise of statu-
tory authority and the “governmental” character of the functions in question to
determine the applicability of the Charter, rather than whether the functions are
carried out by entities which are in the public or private sectors. In other words, the
nature of the activity being carried out, rather than on the nature of the actor under-
taking the activity, has been the central issue in the determination of the application
of the Charter. It is important to note that while the level of control exercised by
government over an entity was central in the Court’s earlier determinations of
“governmentalness,” in more recent cases, such as Eldridge, it has been much less
prominent. This may be a consequence of the Court seeing the need to respond to the
growing practice of the delegation of governmental functions and powers to private
entities that are not subject to direct government control.

With respect to the application of the Statutory Powers Procedure Act and Judi-
cial Review Procedure Act., both turn on the exercise of a “statutory power of deci-
sion,” regardless of whether the actor in question is a governmental or private agency.
The types of decisions made by the TSSA under its delegated legislation, such as the
granting and renewal of approvals for installations, appear to meet the definition of
such power, and therefore this legislation can be expected to apply to the Authority, as
it does to decision-making by self-regulating professions.

Consequently, the situation of the TSSA with respect to the legal accountability
structures that apply to government agencies may be quite different from that regard-
ing political and administrative accountability. As outlined in the preceding Chapter,
the TSSA falls outside of almost all of the political, legislative and administrative
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accountability structures that normally apply to a provincial government agency.
Although in the absence of specific litigation with respect to the status of the TSSA
any conclusions must remain speculative, it seems less likely that the Authority will
escape the legal accountability requirements that apply to provincial agencies in the
same way. The Authority is clearly exercising statutory authority in its regulatory
functions, and seems likely to meet the test for “governmentalness” in the character
of these activities developed by Justice Wilson in McKinney.

It is however, important to note that this outcome results from interventions
from courts, rather than direction through the legislation establishing the TSSA and
similar agencies. In effect, the courts are being asked to bring private entities to which
governments have delegated their functions back under the legal accountability
framework that normally applies to government agencies. The courts have apparently
seen these steps as being necessary to prevent the erosion of principles established
over centuries to protect the public from thé arbitrary exercise of power.

At the same time, the concept of what is “inherently governmental” or a
“governmental function” is subjective, and may not be static over time, as concepts
about the role of the state evolve. As ideas regarding the proper scope of governmen-
tal action change, so may the potential application of the Charter and other judicially
enforceable requirements for fairness and justice in decision-making and behaviour.

The delegation of full responsibility for the conduct of prosecutions for alleged
violations of the statutes administered by the TSSA to the Authority raises a range of
important questions. The TSSA states that it conducts prosecutions “on behalf of the
Crown,” rather being a private prosecutor under the Provincial Offences Act. However,
there appears to be no basis on which Minister of Consumer and Commercial Rela-
tions could delegate the conduct on prosecutions on behalf of the Crown to the Au-
thority, as this responsibility clearly rests with the Attorney-General.

Decisions with respect to the pursuit of prosecutions are made by the Authori-
ty’s Vice-Presidents, and provisions of the Administrative Agreement are intended to
insulate them from interference by the Authority’s Directors. This arrangement is
intended to safeguard prosecutorial discretion. However, it leaves the question of to
whom the Vice-Presidents are accountable for their decisions unanswered, as there is
no formal or informal link to the Attorney-General or the Minister. In addition, the
Directives of the Ministry of the Attorney-General regarding how prosecutions will be
conducted by the Crown do not apply to the TSSA.

The situation with respect to the conduct of prosecutions by the Authority is in
marked contrast to the structure put in place for the delegation of this responsibility to
municipalities for certain minor offences through amendments to the Provincial
Offences Act adopted in 1998. These required the establishment of formal agreements
between the Attorney-General and municipalities for this purpose, and provided for
the close oversight and supervision of municipal actions by the province. The arrange-
ment for the TSSA also departs from the structure established in Alberta for the
conduct of prosecutions by “delegated administrative organizations,” where the
approval of the Ministry of Labour is required.

Like a government agency, the TSSA may be sued for damages arising from
regulatory negligence. Furthermore, in its capacity to be sued, it may not have the
same protection as the provincial government, in terms of the availability of policy-
based defences. It is also possible that, notwithstanding the provisions of the TSSA/
MCCR administrative agreement, the provincial government may be held liable for the
delegation of functions that are performed negligently by the Authority.
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Public Safety Impact

Boilers and Pressure Vessels

Vil. EFFECTIVENESS TO DATE

1. Introduction

The Technical Standards and Safety Authority has only been in operation for
two and a half years, and therefore the data available to evaluate its performance to
date is limited. Data regarding fatalities, serious injuries, reported occurrences, num-
bers of inspections and corrective orders given are available from the TSSA, covering
the period from the early 1990s to the present.

It is important to note that the Technical Standards Division of the Ministry of
Consumer and Commercial Relations was subject to strongly negative evaluations of
its performance in the early 1990’s. These included the results of an audit of the
elevating devices program by the Provincial Auditor in 1992,' and a review of the
Ministry’s programs with respect to underground storage tanks by the Canadian
Institute for Environmental Law and Policy in 1995.>

The Authority has made relatively few policy decisions to date. The most
significant of these are related to the Authority’s ‘risk management’ approach to the
design of its inspection programs, and frequency of elevator inspections. Significant
policy changes are contained in the proposed Technical Standards and Safety Act,
which would both consolidate and substantially modify the legislation administered
by the Authority.

2. Public Safety impact

Statistics regarding the TSSA’s activities and the numbers of incidents and
occurrences in the regulated industries are provided in the TSSA’s annual reports and
its Quarterly Reports on the State of Safety.

The Authority measures performance within its operational divisions in terms of

fatalities, serious injuries, and reported occurrences in relation to regulated activities
and devices.? Data is also provided in quarterly State of Safety Reports on inspection
compliance and the numbers of inspections.

The results reported for the three operational Divisions of the Authority include
the following:

i) Boilers and Pressure Vessels *
The Authority’s 1998/99 Annual Report includes the following information:

%  total inspections conducted (15,629) approximately the same as last year al-
though increase over 1996.°

%  one death, the first in four years; and 2 injuries, the same as last year reported.
A 23% reduction in design registration time is also reported.

The longer term data provided in the Fourth Quarter 1998/99 State of Safety
Reporté indicates the following:

%  there are no significant trends in fatalities or serious injuries in the 1992-1999
period, which have remained consistently low (0-1 fatalities per year, typically
less than 5 serious injuries per year).

%  there has been a strong downward trend in occurrences (explosions, leaks or
fires) since 1994.
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*  quarterly numbers of inspections have increased from 3,559 in 1996 to 4,439 in
1997 (:md have remained at approximately that level since then. The number of
shop inspections has been increasing since 1996.

%  the number of operating engineers inspections has risen significantly from 1996.

% the number of Directives per inspection (i.e. incidents of nonv—compliance)
appears to be declining, although data only exists for one year (1998/99).

ii) Elevating and Amusement Devices 7

' The_ TSSA’s 1998/99 Annual Report provides the following information regard-
ing elevating and amusement devices:

*  reported inspections the same as 1997 (approximately 20,000) although there
has been a dramatic increase in the number of inspections since 1994.

*  zero fatalities, and a 21% decline in serious injuries from 1997.

*  thereis a 12.3% decline in reported incidents caused by equipment failure,
although the downward trend appears to pre-date the TSSA.

A 30% reduction in turnaround time for registration of design submissions was
also reported.®

The longer term data provided in the Fourth Quarter 1998/99 State of Safety
Report indicates the following:

*  there is a downward trend in fatalities since 1992, with none reported since
1997. The total number of fatalities has never exceed 2 per year.

*  there was an upward trend in serious injuries associated with elevating devices
between 1992 and 1996. There has been a decline since 1996.

* there has been an increase in device related (equipment failure) occurrences
since 1992. This coincides with an increase in inspections from 1994 to 1997.
There has been a 12% decline in the number of inspection in 1998. The total
number of occurrences has remained roughly steady since 1995.

*

there has been a decline in the number of directives per inspection since 1995.

*  there was a major increase in amusement devices occurrences between 1994

.and 1f998, although this was attributed to better reporting rather than a decline
1n safety.

* ther‘e has been a downward trend in the number of directives per amusement
device inspection since 1995.

It i's.important to note that the 1992 report of the Provincial Auditor was se-
verely critical of the elevating devices program of the Standards and Safety Division of

the Ministry of Consumer and Commercial Relations. The Auditor’s findings included
the following:®

*  although the Ministry’s standards generally required elevators to be inspected
every two years, inspections were being done on a five to six year cycle;

*  disciplinary action against elevator contractors who repeatedly violated impor-
tant safety requirements was “inadequate;”

Fhe Miqistry need to improve its ability to set inspection priorities and optimize
Inspection resources, as some districts with histories of inspection backlogs,

fatz;% accidents and contractor prosecutions did not have a full-time inspector on
staftt.
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‘nforcement Activities

In his 1997 Annual Report, the Auditor note that the Ministry had éubstantially
implemented all of his 1992 recommendations regarding the program, prior to the
transfer of the Ministry’s functions to the TSSA.™

ifi)  Fuels Safely "

The TSSA’s 1998/99 Annual Report provides the following information regarding
fuels safety:

% 3 fatalities reported, a five year low; and a 16% decline in serious injuries
reported; and

*  a49% rise in reported occurrences is noted, although this is attributed to
changes in manner of reporting, investigating tracking and if necessary pros-
ecuting groups that persistently damage natural gas pipelines, rather than an
increase in the number of actual occurrences.

The longer term data provided in the State of Safety Report indicates the
following:™

*  aslight downward trend in fatalities since 1994 from 11 deaths to three in 1999;

*  aslight downward trend in serious injuries, particularly since 1997, although
there is not enough data to indicate if this is a consistent pattern;

%  there has been a slight downward trend in occurrences since 1993, although
there was a significant increase (73 %) in fires and explosions involving propane
between 1996 and 1997.

*  the total volume of inspections increased between 1996 and 1997, and declined
slightly (6%) between 1997 and 1998.

%  there has been an slight upwards trend in Directives per Inspection since 1996.

The 1995 CIELAP study of the Ministry of Consumer and Commercial Relations’
program for underground storage tanks noted that the Ministry had difficulty coordi-
nating its efforts with the Ministry of the Environment in this area, and that the lack
of coordination was compounded by inadequate resources. In some cases it was
reported that MCCR staff had refused to provide Ministry of the Environment officials
with the information necessary for the issuing of clean-up orders in relation to leading
underground storage tanks, due to provisions of the Gasoline Handling Code. A proto-
col was agreed to between the two Ministries to improve coordination in this area.**

iv)  Enforcement Activities

Data provided by the TSSA indicates that the total number of prosecutions
undertaken by the Authority is similar to that pursued by the MCCR. However, the
level of fines obtained for prosecutions appears to have declined significantly since
the creation of the TSSA, from $84,800 in 1996/97 for the MCCR, and falling to
$20,500 in 1996/97 and $35,000 in 1998/99 for the TSSA. As noted earlier, the 1998/
99 data also shows a shift to negotiating plea bargains with the accused resulting in
penalties being payments to the TSSA Safety Education Fund rather than seeking
fines.

Consequently, while the level of enforcement activity does not appear to have
changed, the nature of the penalties being sought has been altered significantly from
fines to contributions to the TSSA Safety Education Fund. The fines obtained in the
past two years have also been lower than those seen in previous years. Continued
observation is required to see whether this reflects particular circumstances in the
past two years, or a longer term trend.
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v)  Assessment

The data related to occurrences and levels of inspections and compliance does
not appear to show any significant change related to the MCCR/TSSA transition. The
trends evident in the data appear to be consistent with the directions seen before May
1997, and in some cases reflects initiatives put in place before that date. This is
especially evident with respect to the improvements seen in the elevating devices
area, which flow from initiatives put in place by the Ministry in response to 1992
report of the Provincial Auditor.

Turnaround times for approvals do appear to have declined significantly since
1996. However, the reasons for this, in the absence of increased technical staffing
levels, are unclear. It may reflect either increased efficiency or a lower level of scrutiny
in reviews. At the same time, the level and nature of the penalties being obtained

through prosecutions, which are lower, and of a different character than those sought
by the MCCR.

It is important to note that there has been no independent verification of these
results and, as noted earlier, the Provincial Auditor does not have jurisdiction to
review the Authority’s performance directly.

Efficiency/Cost Effectiveness

There have been no significant changes in staffing levels since the MCCR/TSSA
transition, other than an increase in the number of management and other profession-
als. (See tables on page 74.) There has been no increase in the number of front-line
staff, such as inspectors, over the levels present within the MCCR Division. This is
despite the consideration that the Authority’s revenues realized through licencing

charges and fees have risen significantly, from $22,164,000 in 1998 to $25,803,000 in
1999.%

A portion of these additional resources appear to have been absorbed by the
increases in management and professional staff needed to provide skills that were
previously provided by the MCCR to its the Safety and Standards Divisions by the
MCCR division. This has included such functions as human resources, accounting and
legal services.® These outcomes must raise questions about the efficiency of the TSSA

model, which requires the duplication of administrative functions carried out by the
Ministry.

Staff moral within the TSSA seems to be high, and there is a general belief
among staff that they are doing a better job than when they were part of the MCCR."”

3. Policy Decisions

The Authority has undertaken relatively few policy initiatives to date. This also
reflects the relatively ‘mature’ nature of the regulated industries and the TSSA’s
regulatory functions. Policy issues in the field appear to be driven by technological
change. However, as noted earlier concerns were raised over the effectiveness of some
of the Ministry’s safety and standards programs in the past.

i) Risk Management

The most important policy direction taken by the Authority has been the move
to a ‘risk management’ approach to set the frequency of in-service inspections and the
evaluation of contractor performance, pre-dates the creation of the Authority, but its
application within the Authority is accelerating.’® ‘Risk management’ involves the use
of criteria to identify the most significant public safety risks, and to then target the use
of resources towards reducing those risks."
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POSITIONS/QUARTER — As at May 5, 1997

Professionals Staff

F1lled Vacant | Filled Vacant | Filled Vacant | Filled Vacant Filled Vacant | Filled Vacant
CEO office 1 3 9
CcsD 1 4 48 61
EADSD 4 47 7 64
FSD 5 25 4 37
BPVSD 6 1 33 6 52
Total 28 0 16 0 6 0 105 0 68 0 | 223 0
Grand total 28 16 6 105 68 223

Engineers Other Inspectors Support
Professionals Staff Total

Filled Vacant| Filled Vacant| Filled Vacant | Filled Vacant M___.

1 2] 11
CEQ office 2 3 (152 .
CcsD 11 1 5 49 . o
EADSD 6 4 2 46 6 1 64 °
FSD 5 5 1 1 25 4 40 1 s
BPVSD 7 6 2 36 6 57
Total 235 0 16 1 12 0 107 0 68 1 1238 24(2) 240
Grand total 235 17 12 J 107 69

Other Inspectors Support Total
Professionals Staff
Filled Vacant | Filled Vacant | Filled Vacant |Filled Vacant
| e T T

CEO office 6 1 2 2 10 1
Ccsb 10 1 1 7 45 2 62 4
EADSD 6 4 2 43 7 62
FSD 4 1 6 1 24 4 39 1
BPVSD 9 6 2 33 5 55
Total 35 3 | 16 1 | 14 0| 100 0| 63 2 | 228 6
Grand total 38 17 14 100 65 234
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In practice this is intended to ensure that inspection resources are focussed on
what are identified as high risk devices, due to such factors as levels of non-compli-
ance directives issued in the past, contractor performance, and the age of devices.?
There is an implication that inspections of devices with established histories of good
safety compliance will be reduced. A potential weakness with this approach that it
relies on failure as a trigger for action, basing future action on the basis of retrospec-
tive information. The Authority may not know something is going wrong, until after it
has happened.

ii)  Elevator Inspection Frequency

There have been relatively few policy disputes with the regulated industries to
date. The only such issue reported in the Authority’s 1998/99 Annual report related to
complaints from elevator manufacturers, owners and contractors concern over “inflex-
ible, unfair and unnecessarily prescriptive” nature of the Elevating Devices Act, par-
ticularly as it relates to the frequency of inspections . In October 1998 the Authority
issued a Director’s ruling that “established consistent, performance based require-

ments for all manufacturers, owners and contractors in order to create a level playing
field.”®

In effect, this ruling permitted owners and contractors to agree to increase the
intervals between routine maintenance of elevators. The Authority states that it “has
developed inspection and enforcement processes which identify devices where ex-
tended maintenance internals exist to ensure compliance with the Director’s Ruling by
all stakeholders. Periodic inspection frequency by TSSA on those devices where
maintenance internals are extended may be affected.”?

iii)  Fees Re-balancing

The “re-balancing” of the TSSA’s safety service fees has been identified as a
priority of the Authority. The goal is to isolate and eliminate inequities inherent in the
current fee structure. The result is intended to be a re-balanced fee policy that the
Authority believes will be fairer and, at the same time, provides TSSA with a sustain-
able basis for public safety funding. Authority regards this as necessary to deliver
public safety services that are “competitive” with international leaders in the field.?

iv)  Technical Standards and Safety Act, 1998

MCCR and the Authority have undertaken an effort to consolidate the seven
statutes administered by the Authority into a single statute. The stated aim is to
modernize Ontario’s public safety legislation and achieve a more consistent, efficient,
clear and responsive regulatory environment.* A discussion paper on the proposed
legislation was presented by the MCCR and TSSA in October 1997,% draft legislation
circulated for comment in October 1998,% and Bill 42, the Technical Standards and

Safety Act, 1999 introduced into the legislature and passed first reading in December
1999.

The October 1997 discussion paper proposed to consolidate the common fea-
tures found in the seven statutes into one section, dealing with definitions, directors’
powers, inspectors’ powers, processes for licences, and appeals. Parts would then be
included dealing with the specific subject matter regulated through the existing legis-
lation (i.e. amusement device; elevating devices etc). Certain key elements in the
existing Acts, such as requirements that licences be held to operate equipment, and
prohibiting the operation of unsafe devices or tampering with devices would be
retained in relation to each type of device or activity. However, the discussion paper
also proposed moving many other key provisions, such as those dealing with the
reporting of accidents, requirements that investigations be carried out when accidents

are reported, the frequency of inspections, and tampering with equipment, from the
legislation to regulations.
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The October 1998 draft legislation went even further in this regard, and pro-
posed to completely transfer all of the substantive requirements of the existing legisla-
tion to regulations. In effect, all standards with respect to public safety would be
completely at the discretion of the Lieutenant-Governor in Council. This direction is
reflected in Bill 42, as introduced into the Legislature.

The practice of femoving substantive statutory requirements and replacing them
with general enabling authority to the Lieutenant Governor in Council has been
common in legislation enacted in Ontario over the past few years. It has been severely
criticized for many reasons. The approach is seen to marginalize the Legislature as a
policy-making body and to provide excessive discretionary power to the cabinet and
bureaucracy.” '

The practice raises additional concerns with respect to the legislation adminis-
tered by the TSSA. As noted earlier, with the transfer of virtually all the MCCR Safety
and Standards Division staff to the TSSA, the Ministry is now heavily dependant on
TSSA for policy and technical expertise and analysis. This means that the content of
any regulations made under the proposed legislation would ultimately flow from the
Authority. In effect, policy and standard setting functions would be delegated to the
Authority. This would create the precise outcome that the Minister of Consumer and
Commercial Relations stated would not happen when the TSSA was created.?®

4. Conclusions

There appear to be no significant changes in the levels of incidents, inspections
or industry compliance with regulatory requirements since the creation of the TSSA.
The trends which are evident in the available data reflect directions and policies
which were set before MCCR/TSSA transition. This is not a surprising outcome, given
that the Authority has the largely same staff, including senjor management, as the
MCCR Safety and Standards Division.

Turnaround times for approvals do appear to have declined significantly since
1996. However, the reasons for this, in the absence of increased technical staffing
levels, are unclear. It may reflect either increased efficiency or a lower level of scrutiny
in reviews.

There is also evidence of a change in direction with respect to law enforcement.
Here there is evidence of changes in levels of penalties being obtained, which have
been lower, although ongoing observation is required to reveal whether this is due to
the nature of the offences in any given year, or a longer term trend. The character of
the penalties being sought by the TSSA has changed, to donations to the TSSA Educa-
tion Fund, rather than fines. This may reflect a change in relationship between the
regulator and regulated industry.

In general, the TSSA is still at a very early stage of its existence. More substan-
tive changes in direction may occur as turnover occurs among the staff at the opera-
tional and management levels over time, particularly as veteran public service person-
nel are replaced with new individuals without government experience in relation to
the subject matter of the legislation.

The revenues realized by the authority through licencing charges and fees have
risen significantly. However, this has not translated into increased in front-line service
delivery staff. Rather the only changes in staffing levels in relation to the MCCR
division have been the addition of managerial and professional staff to provide admin-
istrative and legal services previously supplied through the Ministry. These outcomes
must raise questions about the efficiency of the TSSA model, which requires the
reproduction of administrative functions carried out by the Ministry.
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There is little evidence of a significant change in direction with respect to the
policy decisions made by the Authority to date. These again have followed the direc-
tions set before the MCCR/TSSA transition, such as the introduction of a risk manage-
ment approach to the agency’s inspection agencies.

Bill 42, the proposed Technical Safety and Standards Act, 1999, raises a number
of serious policy issues. Although presented as a consolidation and harmonization of
the seven statutes currently administered by the Authority, the Bill proposes a number
of important changes to the provisions of these laws. Most significantly, the proposed
legislation would remove all of the substantive standards within the existing legisla-

tion, and replace them with general enabling authority for the Lieutenant-Governor in
Council to make regulations.

Given the lack of technical and policy capacity within the MCCR in the areas
delegated to the TSSA, the content of these regulations will inevitably rely on input
from TSSA. This would effectively delegate policy and standard setting to TSSA. Such
an outcome, would be contrary to separation of administration and policy-making -

rowing and steering - that was supposed to lie at the heart of the TSSA’s institutional
design.
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TSSA Background
and Structure

i The seven statutes are: the
Amusement Devices Act; Boilers
and Pressure Vessels Act;
Elevating Devices Act; Energy
Act; Gasoline Handling Act;
Operating Engineers Act, Real
Estate; and the Upholstered and
Stuffed Articles Act.

Vill. CONCLUSIONS AND RECOMMENDATIONS

1. Project Ohjectives
This study set out to achieve two major objectives:

1)  to investigate the impact on political and legal accountability of the
transfer of government functions related to the protection of public goods to private
entities, focussing on the case of Ontario’s Technical Standards and Safety Authority
(TSSA); and

2) to assess the effectiveness of the TSSA model in the delivery of public
goods protection services.

The answers to these questions identified in this study lead to recommenda-
tions regarding: the structure and mandate of the TSSA and similar organizations;
addressing gaps in the political and legal accountability framework created by the
transfers of governmental functions to these entities; and with respect to the future
use of the TSSA model for program delivery in other areas of government activity.

2.  TSSA Background and Structure

The TSSA is a not for profit corporation, delegated responsibility for the admin-
istration of seven safety related statutes,! previously administered by the Ontario
Ministry of Consumer and Commercial Relations (MCCR). The delegation was
achieved through an administrative agreement between the Authority and the Minis-
try, made under the Safety and Consumer Statutes Amendment Act (SCSAA) of June
1996.

The Authority, to which the functions, staff and assets of the Technical Stand-
ards Division of the Ministry were transferred in May 1997, is one of four delegated
administrative authorities created for the purpose of assuming the safety and con-
sumer protection regulatory functions of the Ministry. A fifth delegated administrative
authority, the Electrical Safety Authority, was created through the Energy Competition
Act of 1998.

The TSSA’s responsibilities include inspection, approvals, and law enforcement
in relation to the delegated legislation. Authority staff are identified as statutory
directors and officers for purposes of the delegated legislation, although the SCSAA
states they are not crown employees or agents and are not to present themselves as
such.

The Authority is managed and administered by a board of directors, the major-
ity of whom are drawn from and nominated by the industrial sectors whose activities
it regulates. The Board also includes an assistant deputy minister of MCCR, two
consumer representatives who are ministerial appointees, and the Authority’s Chief
Executive Officer.

The TSSA model of transferring responsibility for the administration of govern-
ment programs to a special purpose body is not unique. It reflects concepts in the
restructuring of government agencies first seen in Britain and New Zealand in the
1980s. The models, which are applications of what is sometimes referred to as ‘new
public management, centre on the separation of policy-making from its actual imple-
mentation and administration, and the reorganization of government agencies charged
with administration and service delivery along the lines of private sector corporations.
Such bodies are referred to as “executive agencies” in Britain and “corporatized”
departments in New Zealand.
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The Government of Alberta began to bring these models to Canada in the early
1990’s. At the same time, it took the approach a step further, by transferring “admin-
istrative” functions out of government altogether, to private, not-for-profit “delegated
administrative organizations.” The Government of Alberta also added a new dimen-
sion to the concept — self-management by the regulated industries — by providing
that the boards of directors of the organizations consist primarily of representatives of
these industries. The Ontario delegated administrative authorities carry the Alberta
initiative a step further still, particularly in terms of the degree of autonomy from
government that they have been granted.

Serious questions have been raised in Britain, New Zealand, Alberta and at the
federal level in Canada regarding the trade-offs between accountability for perform-
ance and the exercise of governmental power by restructured or transferred agencies,
and the improved quality and efficiency of public services that they are expected to
deliver. There have also been a number of high-profile failures involving “executive
agencies” in Britain and “corporatized” departments in New Zealand. These events
have resulted in challenges to the effectiveness of ‘new public management’ ap-
proaches to the delivery of public services and protection of public goods.

The TSSA is a potential model for the further restructuring and transfer of the
regulatory functions by the Ontario government, including those related to environ-
mental protection. The Authority also actively promotes itself as a model for other
governments to follow in the delivery of public services. These considerations, in
conjunction with the importance of the Authority’s functions to public safety in
Ontario, made an early independent review of its performance and structure essential.

3. TSSA Mandate and Structure
i) Mandate

The concept of separating administration from policy-making — “rowing” from
“steering” — was central to the design of the TSSA. The arrangement is intended to
ensure that responsibility for policy-making remains with elected Ministers, who are
accountable to the legislature, and ultimately, the public, while allowing for the use of
potentially more efficient mechanisms for service delivery. However, many students of
public administration have challenged the practicality of such separations between
administration and policy. In the case of the TSSA, the situation is particularly prob-
lematic, as the government failed to provide any clear policy direction to the Authority
in either the SCSAA or the MCCR/TSSA Administrative Agreement. Both simply refer

to the maintenance of a “safe, fair and informed marketplace, that supports a competi-
tive economy.”

In the absence of any further direction from the government, the TSSA was left
to define its own mandate and goals. The direction that has emerged is one that mixes
Fegulatory and promotional goals in relation to the industries regulated by the Author-
lt‘y. This is despite the identification of such mixed mandates within regulatory agen-
cies as a significant factor in recent public health and safety disasters, such as the
contamination of the Canadian blood system with blood-borne diseases. There are
also a number of gaps in formal mandate established through the Authority’s corpo-
rate objects, most notably the absence of any reference to environmental protection.

In addition to the definition of its own substantive mandate, the Authority’s
WOFk has engaged it in policy and standards development processes and potentially
policy advocacy as well. These activities go beyond the “administrative” mandate for
the Authority described by the Minister of Consumer and Commercial Relations to the
Legislature when the SCSAA was enacted in 1996.
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Rather than “steering,” it appears that the government has provided the boat,
but has left the Authority to define its own course and speed. At the same time, the
government appears to have lost much of its capacity to give the Authority direction
even if it wished to do so. This is a consequence of the transfer of almost all of its
policy and technical expertise in public safety regulation to the TSSA.

Recommendation

1. The SCSAA should be amended to provide specific mandates to each of the
delegated administrative authorities established under it. In the case of the TSSA,
this should provide clear direction to protect public safety, public health and the
envirorunent in the discharge of its responsibilities. In the interim, this mandate
and direction should be incorporated into the MCCR/TSSA Agreement

i) Board of Directors

The TSSA’s Board of Directors is the centrepiece of the self-management model
upon which the Authority is based. The Authority’s Board is dominated, by design,
by representatives of the industries regulated through the statutes that the Authority
administers, although it also includes representatives of the Ministry and consumers’
organizations.

The TSSA structure has some potential advantages over the traditional nature of
government agencies. The board of directors provides a means through which senior
level attention and approval for initiatives and decisions can be obtained more quickly
than within a conventional ministry or department. The model also provides for more
direct input from non-governmental stakeholders in decision-making than is the norm
within government agencies. However, the structure suffers from a number of poten-
tial weaknesses as well.

In particular, the TSSA structure places the majority of the Authority’s directors
in a potential conflict of interest between their role as “representatives” of particular
sectors, and their obligations as directors to the objects of the corporation. The situa-
tion is of particular concern given lack of a clear mandate and policy direction for the
Authority in either SCSAA or Administrative Agreement regarding protection of public
safety, and the ‘dual’ mandate contained in the corporation’s objects. The problem is
further highlighted by the silence of the SCSAA, MCCR/TSSA Administrative Agree-
ment and the Authority’s conflict of interest by-law on situations were directors are
dealing with situations where economic or policy issues affecting their employers are
before the Authority.

Recommendation

2. The SCSAA should be amended to provide that delegated administrative authort-
ties have boards of directors upon which the majority of the directors are inde-
pendent of the economic sectors that they regulate. The term of Ministerially
appointed directors should be fixed, rather than at pleasure,

3. The SCSAA should be amended to require that the delegated administrative
authorities created under it, including the TSSA, adopt conflict of interest by-laws
specifically addressing situations where directors, or their employers, apply for or
hold approvals, permits, or registrations from an Authority, have their personal or
economic interests affected by Authority policies or practices, or are under investi-
gation or prosecution by an Authority. These rules should be subject to approval
by the Minister. In the interim, the TSSA should amend its conflict of interest by-
law to address these types of situations.
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4. Accountahility
i) Political Accouniability

.The transfer of the regulatory functions of a government agency to a private
organization, as in the case of the TSSA, raises unique questions regarding political
legislative, administrative and fiscal accountability. Although the TSSA states that i’t is
accountable to the Minister for its performance, the degree to which the Ministry can
effectively oversee the Authority’s activities, and if necessary control and direct them
is open to question. At the same time, it seems likely that, as has been the case in ’
Britain and New Zealand with even less ambitious restructurings of public services
Ministers will be unlikely to accept responsibility to the legislature and the public fc’)r

the Authority’s performance. Rather, they will deflect blame for probl oW
) ’ ems t d
TSSA’s staff and board of directors. P § towards the

'A s?cond, and perhaps more immediate concern is that the TSSA, as a private
qrganlzatlon, escapes the normal application of the statutes that provide the founda-
tion of the legislature and public’s ability to oversee the activities of provincial govern-
ment agencies and use of the powers granted to them. These include the Audit Act
Ompudsman Act, Freedom of Information and Protection of Privacy Act, Lobbyist ’
Registration Act and Environmental Bill of Rights. Each of these statutes has an associ-
atgd legislative officer, such as the Provincial Auditor, Ombudsman, Information and
Privacy Commissioner, Integrity Commissioner and Environmental Commissioner,
who are provided with security of tenure and statutory guarantees of independen;:e to

?nable them to provide objective assessments and advice without fear of political
interference.

Similarly, other statutes, such as the Environmental Assessment Act, French
Language Services Act, Financial Administration Act, and Public Service Act which
pormally apply to provincial agencies, do not apply to the Authority. These laws are
mteylded to shape the behaviour of provincial agencies, ensuring the protection of the
env1ronment., provision of minority language services, sound management of financial
resources, fairness, competence and consistency the administration of public services
and maintenance of the merit principle in the hiring and promotion of personnel. ’

. Provisions were made within the TSSA/MCCR administrative agreement regard-
1ng.the freedom of information and the protection of privacy, the resolution of com-
plz.nnts and the provision of French language services. However, the Information and
Privacy Commissioner and the Ombudsman have noted that these arrangements do
not provide the same legal protections as those provided through the legislation that
would normally apply to a provincial agency.

The accountability framework established by the Government of Ontario for the
flel.eg::'\ted administrative authorities is significantly weaker than that provided in other
jurisdictions undertaking similar reforms. ‘Executive agencies’ in the United Kingdom
and_‘corporatized’ departments in New Zealand remained explicitly subject to direct
parl}amentary oversight. Restructured agencies in New Zealand also remained under
the jurisdiction of the Auditor-General and Ombudsman, and freedom of information
and protection of privacy legislation.i The federal government applied similar require-
ments to the Canadian Food Inspection-Agency. Even in the case of Alberta, the
delegated administrative organizations and any information in their possessjion Te-

mained subject to freedom of information legislation and i i
. otential
Provincial Auditor. i ’ rersight by the

The gaps in the formal accountability structures for the Authority are of particu-
lar concern given the public safety nature of the TSSA’s mandate, and its relationship
to the protection of other public goods, such as the environment. The importance of
these structures was highlighted by the Provincial Auditor’s 1992 review of the per-

THE ‘NEW PUBLIC MANAGEMENT' COMES TO ONTARIO

Chapter VIII;
Conclusions and
Recommendations

Accountability
Political Accountability

i

Freedom of Information
legislation currently before the
British Parliament would apply
to “executive agencies” in their
capacity as “public authorities.”
See www.publications.parliament.
uk/pa/cm199900/cmbills/066/

200066.htm.




‘hapter VIII:
'onclusions and
'ecommendations

egal Accountability

formance of the MCCR’s elevator inspection program. This identified major problerﬁs
with the program, and led to the implementation of significant improvements to its
delivery.

The step of formally bringing the Authority under the statutes that would
normally apply to provincial agencies was taken with respect to the Environmental
Bill of Rights in May 1997. This does not appear to have interfered with the TSSA’s
operations, and has strengthened its consideration of environmental factors in deci-
sion-making. The implementation of similar measures with respect to the other
accountability statutes applicable to provincial agencies also seems unlikely to impede
the Authority’s work. At the same time, such steps could significantly enhance the
credibility of the TSSA with the Legislature and the public as a regulator.

Recommendation

4,  The SCSAA should be amended to name the Provincial Auditor as the corporate
auditor for the delegated administrative authorities created under it, including
the TSSA. In the Interim, the Minister of Consumer and Commercial Relations
should request that the Provincial Auditor undertake an audit of the TSSA as a
“special assignment” under section 17 of the Audit Act.

5.  The SCSAA should be amended to bring the delegated administrative authorities
created through it under the jurisdiction of the Ombudsman Act.

6.  The Lieutenant Governor in Council should adopt a regulation under the Free-
dom of Information and Protection of Privacy Act designating the TSSA and other
delegated administrative authorities as “institutions” for the purposes of the Act.

7.  The SCSAA should be amended to require that any persons lobbying the TSSA
and other delegated administrative authorities register their activities on the
lobbyist register under the Lobbyist Registration Act.

8.  Any future delegations of functions of provincial agencies currently subject to the
Environmental Bill of Rights (EBR) should be accompanied by a delegation of the
agency’s functions to the delegated agency under the EBR.

9. The Lieutenant Governor-in-Council should adopt a regulation under the Envi-
ronmental Assessment Act designating appropriate undertakings of the TSSA and
other delegated administrative authorities for review under the Act.

10. The SCSAA should be amended to bring the TSSA and other delegated adminis-
trative authorities under the requirements of the French Language Services Act.

ii)  Legal Accountability

In addition to the differences in the political and administrative accountability
framework for the TSSA relative to traditional provincial agencies, the establishment
of the TSSA gives rise to an important set of questions around the legal accountability
of private organizations to which government functions are delegated. Over the
centuries, a body of judicially enforceable constitutional, statutory and common law
has emerged, designed to ensure fairness and justice in the administration laws,
policies and programs by governments. These rules provide important limitations on
the exercise of power by the state in a democratic society. The status of these princi-
ples, however, is unclear when government functions are transferred to private sector
organizations, to whom they are not normally understood to apply. ,

The legislation creating the TSSA and similar organizations in Alberta has been
largely silent on these issues. It has been left to the courts to resolve the questions of
the application of the Canadian Charter of Rights and Freedoms and statutory and
common laws requirements regarding government decision-making to private organi-
zations to which government functions have been delegated. Although there has
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been no litigation of this nature to date specifically involving the TSSA, the Supreme
Court has dealt with a number of cases involving analogous delegations of govern-
ment functions to private organizations, including self-regulating professional bodies.
These cases provide some indication of how the courts are likely to respond to such
issues with respect to the TSSA and similar entities.

In general, the courts have taken the view that governments cannot escape their
responsibilities under the Charter and statutory and common law by delegating
functions to private organizations. This has been most clearly expressed by the Su-
preme Court of Canada in its 1998 Eldridge decision.

The Supreme Court has relied on a combination of tests regarding the exercise
of statutory authority and the “governmental” character of the functions in question
to determine the applicability of the Charter, rather than whether the functions are
carried out by entities which are in the public or private sectors. In other words, the
nature of the activity being carried out, rather than on the nature of the actor under-
taking the activity, has been the central issue in the determination of the application
of the Charter.

While the level of control exercised by government over an entity was central
in the Court’s earlier determinations of “governmentalness,” in more recent cases,
such as Eldridge, it has been much less prominent. This may be a consequence of the
Court seeing the need to respond to the growing practice of the delegation of govern-
mental functions and powers to private entities that are not subject to direct govern-
ment control.

A similar approach has been taken by the courts with respect to the application
of the Statutory Powers Procedure Act and Judicial Review Procedure Act. Both turn on
the exercise of a “statutory power of decision,” regardless of whether the actor in
question is a governmental or private agency.

Consequently, the situation of the TSSA with respect to the legal accountability
structures that apply to government agencies may be quite different from that regard-
ing political and administrative accountability. It appears unlikely that the Authority
will escape the legal accountability requirements that normally apply to provincial
agencies. However, in the absence of specific litigation with respect to the status of
the TSSA, any conclusions in this regard must remain speculative.

It is important to note that this outcome results from interventions from courts,
rather than direction through the legislation establishing the TSSA and similar agen-
cies. In effect, the judiciary is being asked to bring private entities to which govern-
ments have delegated their functions back under the legal accountability framework
that normally applies to government bodies. The courts have apparently seen these
steps as being necessary to prevent the erosion of principles established over centuries
to protect the public from the arbitrary exercise of power. :

At the same time, it should be recognized that the notion of what is “inher-
ently governmental” or a “governmental function” is subjective, and may not be static
over time, as concepts about the role of the state evolve. As ideas regarding the proper
scope of governmental action change, so may the potential application of the Charter
and other judicially enforceable requirements for fairness and justice in decision-
making and behaviour. Steps need to be taken to ensure that these requirements apply
whenever governmental power is exercised by non-governmental actors.

Recommendation

11.  The SCSAA should be amended to state that the Canadian Charter of Rights and
Freedoms applies to the activities and decisions of the TSSA and other delegated
administrative authorities.
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12. The SCSAA should be amended to state that the Statiitory Powers Procedure Act
and the Judicial Review Procedure Act apply to the decisions of the TSSA and
other delegated administrative authorities under the delegated legislation.

The delegation of full responsibility for the conduct of prosecutions for alleged
violations of the statutes administered by the TSSA to the Authority raises a range of
important questions. The TSSA states that it conducts prosecutions “on behalf of the
Crown,” rather than being a private prosecutor under the Provincial Offences Act.
However, there appears to be no basis on which the Minister of Consumer and Com-
mercial Relations could delegate the conduct on prosecutions on behalf of the Crown
to the Authority, as this responsibility clearly rests with the Attorney-General. Claims
to be acting on behalf of the Crown have significant implications for the seriousness
with which the courts are likely to take prosecutions being pursued by the Authority,
and therefore must be subject to an appropriate accountability structure.

Decisions with respect to the pursuit of prosecutions are made by the Authori-
ty’s Vice-Presidents, and provisions of the Administrative Agreement are intended to
insulate them from interference by the Authority’s directors. This arrangement is
intended to safeguard prosecutorial discretion. However, it leaves the question of to
whom the Vice-Presidents are accountable for their decisions unanswered, as there is
no formal or informal link to the Attorney-General or the Minister. In addition, the
Directives of the Ministry of the Attorney-General regarding how prosecutions will be
conducted by the Crown do not apply to the TSSA.

The situation with respect to the conduct of prosecutions by the Authority is in
marked contrast to the structure put in place for the delegation of this responsibility to
municipalities for certain minor offences through amendments to the Provincial
Offences Act, adopted in 1998. These required the establishment of formal agreements
between the Attorney-General and municipalities for this purpose, and provided for
the close oversight and supervision of municipal actions by the province. The arrange-
ment for the TSSA also departs from the structure established in Alberta for the
conduct of prosecutions by “delegated administrative organizations,” where the
approval of the Ministry of Labour is required.

13.  The status of prosecutions conducted by the TSSA and other delegated adminis-
trative authorities should be clarified. The TSSA should conduct prosecutions as
private prosecutions until a formal arrangement for the delegation of the conduct
of prosecutions to delegated administrative authorities, similar to the provisions
of Part X of the Provincial Offences Act regarding the delegation of the conduct of
prosecutions to municipalities, is established. In the interim, the TSSA should
enter into a memorandum of understanding with the Ministry of the Attorney
General with respect to the application of the Ministry’s policies, contained in the
Crown Policy Manual, regarding the conduct of prosecutions.

Like a government agency, the TSSA may be sued for damages arising from
regulatory negligence. Furthermore, in its capacity to be sued, it may not have the
same protection as the provincial government, in terms of the availability of policy-
based defences. It is also possible that, notwithstanding the provisions of the TSSA/
MCCR Administrative Agreement, the provincial government may be held liable for
the delegation of functions that are performed negligently by the Authority.

14. The MCCR/TSSA Administrative Agreement should be amended to require that
the Authority carry insurance for regulatory negligence, including coverage for the
Crown for liability for the Authority’s actions, sufficient to deal with the known
worst-case outcomes in the areas under the Authority’s jurisdiction.
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5. Performance to Date

i) Effectiveness

There appear to be no significant changes in the levels of incidents, inspections
or industry compliance with regulatory requirements since the creation of the TSSA.
The trends that are evident in the available data reflect directions and policies that
were set before MCCR/TSSA transition. This is not a surprising outcome, given that
the Authority has almost exactly the same staff, including senior management, as the
MCCR Technical Standards Division. The weak record of the MCCR Division as a
regulator must also be considered in any assessment of the Authority’s performance.
This history was highlighted by Provincial Auditor in his 1992 Annual Report regard-
ing elevating devices safety, and the Canadian Institute for Environmental Law and
Policy’s 1995 study on the regulation of leaking underground storage tanks’

Turnaround times for approvals do appear to have declined significantly since
1996. However, the reasons for this outcome, in the absence of increased technical
staffing levels, are unclear. It may reflect either increased efficiency or a lower level of
scrutiny in reviews. Further review is required to provide a complete assessment of
this outcome.

There is also evidence of a change in direction with respect to law enforcement.
There have been changes in levels of penalties being obtained, which have been
lower, although ongoing observation is required to reveal whether this is due to the
nature of the offences in any given year, or a longer term trend. The character of the
penalties being sought by the TSSA has changed, to donations to the TSSA Education
Fund, rather than fines. This may reflect a change in relationship between the regula-
tor and regulated industry.

In general, the TSSA is still at a very early stage of its existence. More substan-
tive changes in direction may occur as turnover occurs among the staff at the opera-
tional and management levels over time, particularly as veteran public service person-
nel are replaced with new staff without government experience in relation to the
subject matter of the legislation. This will require careful oversight to ensure that
there is no deterioration on the levels of public safety provided through the Authority,
Particularly in light of the record of performance of similar organizations in other
jurisdictions. As noted earlier, the lack of oversight by legislative officers, such as the
Provincial Auditor, and the apparent lack of monitoring, technical and policy capacity
within the MCCR are of particular concern in this regard.

15.  The Provincial Auditor should undertake an audit of the Ministry of Consumer
and Commercial Relations oversight and monitoring of the operations of the
TSSA and other delegated administrative authorities.

ii) Efficiency

The principle strength of the delegated administrative authority model, as
stressed by the Minister of Consumer and Commercial Relations in his remarks re-
garfiing Bill 54, the SCSAA, ? and by the TSSA itself, is that “TSSA is not constrained
by jurisdictional fiscal policy.” In other words the Authority is able to generate
revenues to support its operations, regardless of the government’s fiscal situation.
However, this again raises the question of democratic control over the use of state
power, in this case the ability to require the payment of taxes and fees. Individuals or
firms engaged in activities regulated by the TSSA are compelled, through legislative

requirements for approvals from the Authority, to pay the fees established by it associ-
ated with these approvals.
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Conclusions

it Recent examples include the
dedication of fishing and
hunting licence fees to the Fish
and Game Fund, created
through January 1996 amend-
ments to The Fish and Game
Act. See Bill 26, the Savings
and Restructuring Act, 1996.

A secure source of revenue to support the public safety regulation activities of
the MCCR could have been established through the placing of existing licencing and
inspection fees into a dedicated fund. This has been done by the Government of
Ontario in a number of other instances in the past few years.The creation of the
TSSA was not necessary to achieve this outcome.

The revenues realized by the authority through licencing charges and fees have
risen significantly. This has not, however, translated into increased in front-line
service delivery staff. Rather, the only changes in staffing levels in relation to the
MCCR division have been the addition of managerial and professional staff to provide
administrative and legal services previously supplied through the Ministry. These
outcomes must raise questions about the efficiency of the TSSA model, which requires
the reproduction of administrative functions previously carried out by the Ministry.

iii)  Policy Decisions

There is little evidence of a significant change in direction with respect to the
policy decisions made by the Authority to date. These again have followed the direc-
tions set before the MCCR/TSSA transition, such as the introduction of a risk manage-
ment approach to the agency’s inspection activities.

Bill 42, the proposed Technical Safety and Standards Act, 1999, does raise a
number of serious policy issues. Although presented as a consolidation and harmoni-
zation of the seven statutes currently administered by the Authority, the Bill proposes
a number of important changes to the provisions of these laws. Most significantly, the
proposed legislation would remove all of the substantive standards within the existing
legislation, and replace them with general enabling authority for the Lieutenant-
Governor in Council to make regulations.

Given the lack of technical and policy capacity within the MCCR in the areas
delegated to the TSSA, the content of these regulations will inevitably rely on input
from TSSA. This would effectively delegate policy and standard setting to TSSA. Such
an outcome, would be contrary to separation of administration and policy-making -
rowing and steering - that was supposed to lie at the heart of the TSSA’s institutional
design.

16. Bill 42, the Proposed Technical Standards and Safety Act, should not proceed to
second reading at this time. New legislation should be developed to address the
gaps in accountability framework for the delegated administrative authorities
identified through this report. If the statutes delegated to the TSSA are consoli-
dated, the substantive requirements of the legislation delegated to the TSSA
should be retained through the consolidation, except where it can be clearly
demonstrated that provisions are outdated or spent.

6. Conclusions

Ontario’s delegated administrative authorities are private organizations to which
important governmental functions have been transferred. The Technical Standards and
Safety Authority (TSSA) has been the most significant of these transfers to date, given
the scope of Authority’s mandate and its centrality to the protection of public safety in
the province. The TSSA model is clearly under consideration by the provincial govern-
ment in terms of other regulatory functions related to the protection of public goods,
including the environment. '

Although still early in the TSSA’s existence, the advisability of further expansion
of the delegated administrative authority model, even subject to the changes that are
recommended in this report, must be questioned. The goal of separating administra-
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tive and policy-making functions -rowing and steering ~ within the model has not
been achieved in the case of the Authority. Furthermore, the structure has resulted in
a significant loss of accountability relative to the situation of a conventional govern-
ment agency. At the same time, there are no clearly evident gains in efficiency or
effectiveness.

It is also important to consider that the performance of similar agencies in other
jurisdictions, even where from the outset, much more extensive accountability frame-
works have been put in place than those provided in Ontario, has not been strong.
This implies a need for careful examination of the performance of TSSA and other
delegated administrative organizations before steps are taken to extend the model’s
application.

Recommendation

17.  The government of Ontario should undertake a detailed, independent evaluation
of the performance of the existing delegated administrative organizations, includ-
ing TSSA, before further use is made of the model.

The delegated administrative authority model also raises a number of deeper
questions that must be considered before it is expanded. The transfer of governmental
functions and authority to a private entity that is not under the effective control of
government is of particular concern, as it removes the exercise of governmental power
from democratic control. Under the TSSA model, this control is exercised by the
TSSA’s staff and through the Authority’s board of directors, the regulated industries,
rather than a Minister who is accountable to the Legislature and electorate.,

Potential for greater discretion in use of governmental power, and a lack of
openness and transparency in its use, in such a situation is significant. The establish-
ment of limits, controls and accountability requirements on the use of power by the
executive has been a central feature of democratic systems of government over the
past three centuries. The potential for the reversal of this direction accounts, in large
measure, for the response of the courts in drawing private entities to which govern-
mental powers and functions have been delegated, back under the rules regarding the
use of that power that apply to the state.

The lack of attention paid to these questions by governments, on the other
hand, particularly in Ontario, has been troubling. The province should heed the
courts’ clear signal that organizations exercising governmental authority and functions
should be brought under the accountability framework that applies to government
agencies. Furthermore, the grant of powers to the Authority by the government for the
purpose of carrying out its mandate indicates the TSSA and similar agencies are, in
effect, agents of the Crown, regardless of the provisions of the legislation creating
them, stating that they are not.

The protection of public goods, such as public safety and the environment have
traditionally been seen as a central responsibility of government in our society. The
transfer of these functions to private entities raises some even deeper issues. The
private sector management model tends to regard the public as “customers” or “cli-
ents” to be serviced, rather citizens with interests and rights to be protected. The
transfer of public functions to the private sphere also diminishes the “political space”
— the range of subjects which can be affected by the decisions of the electorate
within our society, and with it important avenues for the public to express policy
preferences to government. This has significant implications for the future health of
our democracy, which need to be considered carefully before further steps are taken
down this road.
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2 The Hon. N.Sterling, Minister of Consumer and Commercial Relations, to Standing Committee on
the Administration of Justice, re: Bill 54, Ontario Hansard, June 25, 1996.

3 TSSA, 1998/99 Annual Report, pg.2.
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APPENDIX |

Ontario New Home Warranty Program (website: www.newhome.on.ca)

The Ontario New Home Warranty Program {ONHWP) is a private, non-profit,
non-share capital corporation that administers the Ontario New Home Warranties Plan
Act, R.S.0. 1990, c, 0.31 as designated under section 2 of the legislation and the
Ontario New Home Warranties Plan continued under section 11 of the legislation.
ONHWP is completely financed by builders’ registration, renewal and enrolment fees
and receives no government funding. The legislation itself defines the coverage
offered to individuals by the builder/vendor and the legislation outlines the roles and
responsibilities of new home builders and vendors of new homes.

ONHWP replaced what was formerly called HUDAC (Housing and Urban Devel-
opment Association of Canada), an organization that originally administered a volun-
tary home warranty program in the 1970’s. HUDAC was designated to administer the
Plan when the warranty program became mandatory under provincial legislation. In
1983 the organization was renamed the Ontario New Home Warranty Program.

The objective of the ONHWP is to provide specific consumer rights to people
buying a new home or condominium units, safeguarding buyers against problems
such as deposit loss, delayed closings, major structural defects, Ontario Building Code
violations and construction defects. The objects of the ONHWP include administering
the Ontario New Home Warranties Plan; establishing and administering a guarantee
fund to pay compensation where necessary; assisting in the conciliation of disputes
between vendors and owners; and improving communications between vendors and
owners (section 2(2)). The organization states that over $140 million in claims have
been paid to new home and condominium owners since ONHWP’s inception in 1976.

The ONHWP reports annually to the Minister of Consumer and Commercial
Relations as required by section 5 of the Act. The Board of the organization is com-
posed of fifteen members with significant representation from the housing industry.
The Ontario Home Builders’ Association (OHBA) nominates the Board of Directors.
The Board includes eight representatives elected from the OHBA; two consumer

municipal governments; and the ONHWP President. These guidelines are not pro-
vided for in the legislation and but are set out in the letters patent or by-laws of the
Corporation.

to afford themselves some piece of mind. ONHWP has an Enforcement Group whose
role it is to trace and prosecute rogue builders who try to avoid registering with
ONHWP and enrolling each new home that they build for sale or which they build
under contract with an owner. The maximum penalty for corporate non-compliance
is $100,000. The fines for individuals are lower.

Section 6 of the governing legislation requires all vendors and builders to be
registered under the Act by the Registrar. The Registrar, by virtue of section 3, is
appointed by the Corporation to perform the duties prescribed in the legislation.
Deputy Registrars may also be appointed under this section to perform the same
functions. The Act provides for a right of appeal to the Commercial Registration
Appeal Tribunal, where the Registrar proposes to refuse to grant or renew a registra-
tion or proposes to revoke or suspend one. Every vendor who enters into a contract
has an obligation to provide certain prescribed documentation and notices respecting

(section 13) and section 14 sets out the circumstances under which an individual is
entitled to be paid out of the guarantee fund in respect of damages by a vendor.
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advocates; two financial community representatives; one each from the provincial and

Individuals can check with the ONHWP to ensure that their builder is registered

the Plan. Under the legislation, every vendor of a new home makes certain warranties
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ectrical Safety Authority

Under Section 16 there is a right to a hearing before the Tribunal following receipt of
notice of a decision made under section 14. The Corporation has the authority under
the Act to appoint inspectors for the purposes of the legislation (section 18). Section
23 of the Act sets out the detailed circumstances under which the Corporation may
make by-laws. By-laws made by the Corporation are deemed to be regulations under
the Act (section 23(2})}.

i) Electrical Safety Authority (website: www.esainspection.net)

The Electrical Safety Authority (ESA) is a not-for-profit authority responsible for
promoting the safe use of electricity in Ontario. This new authority took over respon-
sibility for Ontario Hydro’s Electrical Inspection division on April 1, 1999 when that
organization dissolved as a consequence of the introduction of competition in the
electricity business in Ontario. The ESA has taken over Ontario Hydro’s former re-
sponsibility for electrical inspections in Ontario and ensuring compliance with the
Ontario Electrical Safety Code to enhance public electrical safety in Ontario.

The Ontario Electrical Safety Code requires that the electrical work for all new
construction and renovations be inspected. The ESA is now the provincial authority
responsible for: wiring inspections; general inspections; Ontario Electrical Safety Code
advice and information; and product approval inspections. The Authority is also
supposed to provide other electrical safety services in the province.

The Energy Competition Act, 1998, S.0. 1998, c. 15 (Bill 35), delegates the
authority formerly held by Ontario Hydro’s Electrical Inspection division to an electri-
cal safety authority. Under section 1 of the Act the Electrical Safety Authority is
defined as “the person or body designated by the regulations as the Electrical Safety
Authority.” This authority, the ESA, is intended to operate as a stand alone, finan-
cially self-sustaining safety business that is accountable to a Board of Directors that is
comprised of representatives from the Electrical Industry, the Ministry of Consumer
and Commercial Relations and the Public.

Part VIII, section 113 of the Energy Competition Act, 1998 deals with the role of
the Electrical Safety Authority. The ESA is empowered under section 113(1) to make
regulations related to the Electrical safety code, subject to approval by the Lieutenant
Governor in Council. The Authority may appoint persons to inspect, test and report
on works defined by the regulations (113(3)); make orders relating to installations,
removals, alterations and so on (113(5); and appoint inspectors and officers for the
purposes set out in section 113 (113(6)). The Authority has the power to set fees for
permits, inspections and testing, subject to the approval of the Minister and to collect
those fees (113(7) and (8)). Section 113(13) sets out offences for persons interfering
with inspectors or officers, refusing to comply with the section or regulations made
under it, or refusing to comply with orders issued by the Authority.

The ESA claims in their material provided on the ESA website, that they are
essentially the same organization as the former Ontario Hydro division. They empha-
size that the only change for customers is the new business name and logo. Other-
wise they are the same people, they can be reached at the same number and they will
continue to provide the same service at the same prices. They also state that they will
maintain all the records of the former organization and they will continue to offer
OESC Bulletins and technical advice.

As an organization that continues to have the authority to recognize contractors,
the ESA also maintains the authority to suspend individuals from the Authorized
Contractor Process for repeated Code violations, lack of improvements and defects
that could pose threats to life or property.
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APPENDIX II*

1.  Elevating and Amusement Devices Safety Division

i) Accident Statistics — Elevating Devices — Occurrences

Objectives:

¢ To track reported occurrences in order to identify long-term trends.
¢ To act on trends and measure the results.

¢ To track relationship between device-related occurrences and periodic inspec-
tions.

Issues/Trends/Comments

¢ Delivery of the Safe T rider program, that explains elevator and escalator safety
to 7 year olds, and a similar program for older adults (Safe Ride) has been
intensified in 1998/99.

¢ A training and certification program for the ski industry is currently under
development.

¢ Continued downward trend of occurrences caused by equipment failure for 1998
as a function of risk-based periodic inspections is encouraging.

Elevating Devices — Occurrences
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Appendix Il

Boilers and Pressure
Vessels Safety Division

Accident Statistics —
Occurrences

Issues/Trends/Comments

] A new inspection program is being put into effect. Volumes were impacted by
the retirement of 5 staff in 1998.
¢ Directives per inspection trends indicate a more focussed, performance-based
inspection program.
¢ The peak in 1995 of directives/inspections was the result of the underground
tank upgrade program.
4 Hazard rankings of directives will be reported next year, as part of the deploy-
ment of risk-based inspections.
Fuels — Inspection Volume
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3.  Boilers and Pressure Vessels Safety Division
i) Accident Statistics — Occurrences
Objectives:
¢ To track occurrences in order to identify long-term trends.
¢ To act on trends and measure the results.

Issues/Trends/Comments

¢

Ammonia plants were targeted for inspection in 1996 in response to a rash of
leaks in 1994 and 1995. The number of incidents decreased significantly in
1997 and continued to decrease in 1998.

PBV are emphasizing the requirements for reporting of occurrences. This may
result in an increase of occurrence volumes due to improved reporting over
time.
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TECHNICAL STANDARDS &
SAFETY AUTHORITY

4™ Floor, West Tower

3300 Bloor Street West

Toronto, Ontario

Canada M8X 2X4

Office of the President &
Chief Executive Officer

Tel (416) 325-0104
Fax (416) 326-1661

May 10, 2000

Ms. Anne Mitchell

Executive Director

Canadian Institute for Environmental
Law & Policy

517 College Street, Suite 400
Toronto, Ontario

M6G 4A2

Dear Ms. Mitchell:

Technical Standards and Safety Authority (TSSA) was pleased to support the Canadian
Institute for Environmental Law and Policy in the development of the New Public
Management Comes to Ontario: A Study of the Technical Standards and Safety
Authority by making its staff and records available.

From our inception in May 1997, TSSA has recognized the importance of our
accountability to the public for our delegated regulatory responsibilities. The creation of
a Consumers Advisory Council and the development of a Board Specific Code of
Conduct are examples of actions we have initiated in response to this recognition. As
noted in the Study, Ann Cavoukian, Ontario’s Information and Privacy Commissioner
has recently congratulated TSSA on our impressive request response statistics under our
Access and Privacy Code.

As an organization, TSSA is always looking to improve our accountability. As a result,
the Study’s recommendations directed at TSSA will be closely reviewed. In particular,
TSSA will review with our Board the Study’s proposed improvements to our Code of
Conduct.

A2
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Ms. A. Mitchell
May 10, 2000
Page 2

With regard to the application of the Charter of Rights and Freedoms, Statutory Powers
Procedures Act and the Judicial Review Procedures Act, TSSA has always been and
continues to be of the opinion that these procedural protections apply, as a minimum
standard, to the exercise of our delegated regulatory authority.

TSSA recognizes that there are many factors affecting the state of public safety for those
matters over which we have delegated authority in Ontario. Safety outcomes are best
viewed by examining long-term trends and credit for positive results should be taken
cautiously. Nonetheless, TSSA is proud of our safety outcomes to date. Starting this
year, TSSA will include as an integral part of our Annual Report a detailed report on the
state of public safety in those areas of delegated authority. Persons interested are invited
to review the Report and attend our Annual General Meeting on September 13, 2000 at
The Old Mill, Toronto, Ontario.

Moreover, while over the last few years other government regulatory regimes have
reduced their compliance activity levels, as noted in the Study, TSSA has maintained anc
in many areas significantly enhanced our compliance activities. In part, this is a
reflection of the benefit of shielding public safety funding from government fiscal
constraints. In our opinion, it is also an indication of the overall efficiency of the model.

On a standalone basis, the level of judicial fines is not an effective measure of
compliance. For example, the overall reduction in the size of such awards noted in the
Study may reflect a number of factors, including a reduction in the severity of non-
compliance. On April 25, 2000, an Ottawa Provincial Court issued a $145,000 fine
against a bungee-type amusement device operator convicted under the Amusement
Devices Act for an incident that resulted in a fatality. By awarding the highest fine ever
issued by a Court under any of the TSSA administered statutes, the Courts have clearly
indicated that they will not tolerate substantive non-compliance in the area of public
safety.

TSSA believes that the value of our services can be demonstrated to all persons and
encourages initiatives that examine these benefits, while at the same time, identify

opportunities to improve the model and our delivery.

Yours truly,

John Walter
President & CEO
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