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I. OVERVIEW AND BACKGROUND  

The Task Force on Hazardous Waste Definition was established in October 1978. 

It arose out of earlier meetings of the Canadian Council of Resource and 

Environment Ministers wherein the general need for action to deal with the 

problem of hazardous wastes was affirmed.' A Toronto workshop on this subject 

spawned the decision by federal, provincial and industry representatives to 

begin initially concentrating on the problem of hazardous waste definition 

as a precursor to subsequent and more comprehensive management of such wastes 

at the appropriate government level. 

The Canadian Environmental Law Research Foundation was asked by Environment 

Canada in July 1979 to provide its expertise and viewpoint to the Task Force 

respecting matters that the Foundation has traditionally been concerned about 

in relation to the hazardous wastes issue. The following summary comments 

therefore address not only the problem of hazardous wastes definition but 

the following matters as well: 

- problems of coordination between levels of 
government; 

- legislative/regulatory control gaps within 
each level of government; 

- problems in the flow of scientific/technical 
information to those expected to develop 
regulatory programs; 

- the role of the public and industry. 

II. THE NATURE OF THE ENVIRONMENTAL AND HUMAN HEALTH PROBLEMS ASSOCIATED  
WITH HAZARDOUS WASTES  

The federal government estimates that at least 32,000,000 metric tonnes of 

industrial wastes are generated annually in Canada (excluding agricultural, 

mining and pulp and paper wastes). Of this quantity 3% or approximately 1 

million metric tonnes are regarded as toxic or hazardous.2  

The Task Force3  and the federal government generally,2  define hazardous 

wastes as those discarded materials or substances in solid, semi-solid, 
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Federal 
role 

liquid or gaseous forms which due to their nature and quantity require 

specialized waste management techniques respecting handling, transport, 

storage, treatment and disposal because they may cause or contribute to 

adverse acute or chronic effects on human health or the environment when 

not properly controlled. Such wastes may contain toxic chemicals; pestici-

des; acids; caustics; solvents; infectious, radioactive, ignitable or 

explosive substances or other materials in sufficient amount to cause 

death, cancer, birth defects, mutations, disease or infertility upon 

exposure .4  

Environmental and health damage from such wastes may occur through: 

- contamination of domestic groundwater supplies;5  

- surfacewater contamination through direct dumping6  
and runoff;7  

- direct physical contact with, or accumulation in, 
the body or the food chain;8  

- air and odour pollution;94° 

- fire and explosions.11  

The federal government acknowledges that: 

"At present, the management of hazardous or toxic 
wastes on a national basis throughout Canada is 
not acceptable. In all geographic regions in 
Canada, some more so than others, hazardous wastes 
are being handled and disposed of in a manner that 
endangers public health and/or the environment."2  

The International Joint Commission's Great Lakes Water Quality Board has 

characterized the hazardous wastes problem as a "dilemma" .12 The European 

Community has recognized the threat posed by "toxic and dangerous wastes" 

as well.-3  

III. THE NATURE OF EXISTING REGULATORY CONTROL LAW AND ITS ADEQUACY  

There is no hazardous waste management law at the federal level in Canada. 

This is the case notwithstanding the federal government's admission that 

toxic and hazardous wastes now rank as one of the highest priority environ- 
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mental concerns in all regions of Canada.14  The federal Environmental 

Contaminants Act, while a welcome addition, is not a hazardous waste mana-

gement law. It is a statute directed to the control of the manufacture of 

new substances and the addressing of problems from existing designated sub-

stances (e.g. PCBs, PBBs). Federal officials, however, admitted as late as 

November 1977 that the Act's program has severe funding and manpower cons-

traints and thus must determine its priorities for toxic substance study.15  

Moreover, the Act's reactive statutory processes of dealing with problems 

from substances one at a time, while arguably appropriate in relation to 

toxic substance control, -6 is unfortunately a procrastinator's dream come 

true when it comes to timely and comprehensive hazardous waste management 

and control. 

Similarly, the twice thwarted Transportation of Dangerous Goods bill17  is 

not likely to be a reasonable substitute for a Canadian hazardous wastes 

law either. The 1978 bill's purpose was to promote public safety and pro-

tection of the environment. It authorized the government to set safety 

standards and establish procedures for handling dangerous goods by rail, 

truck, air or water. Any accident resulting in the escape of such sub-

stances would have to be reported immediately to the appropriate authori-

ties. The owner of the dangerous goods and anyone in control of them at 

the time of the accident would have a duty to clean up the spill and prevent 

further harm. The government could step in to take remedial measures and 

charge the cost of cleanup to the owner or person who caused the accident. 

The 1979 bill did not include protection of the environment as part of its 

stated purpose. Comments from Transport Canada officials to the Task Force 

appear to indicate that dangerous goods are likely to be a very small circle 

in what is the much wider field of hazardous wastes. Moreover, the apparent 

processes for expanding a dangerous goods definition or classification to 

include a wider variety of problem substances (or wastes) will be in the 

hands of a non-environmental agency (i.e. Transport) an agency not tradi-

tionally noted for its environmental sensitivity. 

Indeed, generally the Environment Canada role is perceived - rightly or 

wrongly - as one that is, in the main, limited to technology development, 

demonstration and information transfer.'-8' 19  Of course, this federal 
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role all takes place outside of a statutory framework and thus is especially 

vulnerable to political vagaries and perceived changes in overall government 

priorities and funding availability. At times, one would question the 

federal commitment to a role in this area at all. 

Waste 
definition 

This seeming vacuum at the federal level thus catches 

cleft stick of its awn making when it urges action, such as with respect to 

developing a definition of hazardous wastes. Industry spokesmen have noted 

that there are problems in establishing the scope and framework of a defini-

tion of hazardous wastes where there is no special legislation on the sub-

ject. They contrast the situation here with that in Europe and in the U.S. 

where legislation preceded definition. In Canada, without legislation, the 

industry foresees a risk of duplicated effort and/or problems of implemen-

tation.2° 

By contrast in the U.S., section 1004(5) of the Resource Conservation and 

Recovery Act of 1976 (RCRA) defines a hazardous waste and section 3001 of the 

Act requires the identification and listing of such wastes.21  Under this 

latter provision the U.S. Environmental Protection Agency (US EPA) must: 

- develop criteria for determining characteristics 
by which hazardous wastes can be identified; 

- specify those characteristics; and 

- list as hazardous particular wastes. 

It can be argued that this specification and listing process was adopted 

because the statutory definition of hazardous wastes was quite broad and 

general, if not vague. Moreover, it would appear to be the case that most 

countries in western Europe that possess a hazardous waste program also 

support and refine their statutory definition with a followup regulatory 

definition which employs either the list approach, the criteria approach 

or both.22  

Nonetheless, it is clear that an identification process is a key component 

of any hazardous waste management program because whether or not a waste is 

deemed "hazardous" will determine whether a particular jurisdiction's full 

regulatory apparatus should be brought to bear. 23,24 

the government on a 
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Provin-
cial law 

Waste 
oils 
exemp-
tion 

Certainly, the Ontario government has been prepared to at least make an 

attempt at control of the movement of hazardous wastes. However, it is also 

clear that the province is now looking to the federal government for direc-

tion and guidance on the very question of what in fact should be defined as 

a hazardous waste25  - years after the promulgation of the province's way-

bill regulation for industrialwaste tracking. 26  Ontario law already defines 

both "hazardous" and "hauled liquid industrial waste,"27  and waste registra-

tion and classification regulations are also being developed.28  

One potential problem with Ontario's regulatory program, however, is that 

"liquid industrial wastes" are defined differently in the waybill regulation 

from the way they are defined under the province's general waste management 

regulation. For example, "waste that is wholly used or recycled" is not 

meant to be included under the waybill's ambit.29  

This is a potentially serious omission. Approximately 6.5 million gallons 

of waste oil are spread annually in Ontario on about 2,000 miles of unpaved 

roads for dust control purposes 30  Waste oils used for such predominantly 

rural road oiling may present environmental and health problems.31  In 1978 

the Ontario Ministry of the Environment (MOE) released guidelines to restrict 

the amount of polychlorinated biphenyls (PCBs) in waste oil used to control 

dust on unpaved roads. Waste oils in storage for purposes of road oiling 

are subject to random spot sampling and analysis by MOE. Where waste oils 

are found to have PCB levels above 25 ppm they will not be permitted for 

use in road dust contro1.30,32  These guidelines, however, have no legal 

effect. The MOE is now considering a road oiling regulation under Ontario 

statute law.33  

The failure of the MOE to control such waste oils up to now is in part a 

function of (1) administrative manageability; as well as (2) the difficul-

ties MOE has experienced in defining waste oil for regulatory purposes. Both 

these problems are highlighted in the following exchange between Mr. L. Gaunt, 

Liberal environment critic and Mr. E.W. Turner, Waste Management Branch, MOE 

before a 1978 standing committee of the Ontario legislature:34 
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Mr. Gaunt: ... The problem in the waybill system is that waste 
oils are exempted; we've talked about that, and 
I think it is a problem. You have the study of 
road-oiling and the investigation of environmen-
tal health hazards associated with road-oiling 
etc.... The problem as I see it with waste oil, 
or at least the biggest problem, is the possibi-
lity that waste oil may contain PCBs.... These 
things are appearing all over the place; they 
are appearing in everything from little water 
courses to mother's milk. Nobody seems to be 
able to put a handle on the source. So obviously 
they are coming from somewhere, and obviously 
they are coming from a source that enjoys fairly 
widespread use. For that reason, it seems to me 
that road-oiling could conceivably be a possibi-
lity. 

Therefore, I come back to the question, is 
there anyway outside of requiring that all waste 
oils come within the jurisdiction of the waybill 
system, to ensure that waste oil doesn't include 
PCBs? Aside, of course, from a very elaborate 
testing system, where we have to go into every 
service station in the province and test their 
waste oil. Aside from that - which is a possibi-
lity, but I suggest is a very expensive one - is 
there a way to ensure that waste oil does not con-
tain PCBs, aside from putting it under the waybill 
system? 

Mr. Turner: • • I don't think even a waybill system will ensure that 
waste oils don't contain PCBs. The facts are that, 
based on our assessment of the problem, most waste 
oils in storage throughout the province when we sam-
pled them did, in fact, contain levels of PCB. I 
think we mentioned it, the estimates that up to 
levels of 1,100 parts per million were found. 

Since then more recent assessments indicate that 
the levels are generally below about 100 parts per 
million. The problem with including waste oils in 
the waybill system is a very practical one, and that 
is that there are some 26,000-odd service stations 
in the province which generate waste oils - garages 
and industrial complexes - and for each one of these 
to be....covered by a piece of paper or two, would 
make the waybill system as we envisage it rather 
unmanageable 	 

One other complication - this is not an excuse, 
but a very practical complication - is that it is 
practically impossible to legally define waste oil. 
In our waybill regulation we have had to rely on com-
monly accepted jargon, such as liquid industrial wastes 
and waste oils, contrary to the wishes of the legal ser-
vices branch. But the definitions of liquid industrial 
waste and waste oils are extremely complicated 	 
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Generally, despite recent Ontario initiatives such as the spills bill35, 

the waybill regulation and the Minister's seven-point program on industrial 

wastes36  there are still serious gaps in the province's regulatory efforts 

in this area. 

Ontario 	With respect to the waybill regulation, for example, its purpose can be 

waybill 	said to be requiring the generators, haulers of liquid industrial wastes 

as well as the operators of disposal facilities to provide information to 

MOE respecting the nature and quantity of such wastes to be tracked from the 

point of generation to ultimate disposal. However, some industry spokesmen, 

while calling it a first step, have questioned its efficacy, suggesting "there 

are many loopholes in it and it doesn't mean very much unless it is policed."37  

Other industry spokesmen have said that the waybill system: "has not provided 

comprehensive information as to where all the wastes are going and has not 

provided a detailed analysis of the type and quantities of wastes requiring 

disposal."38  Still other industry spokesmen have also critiqued the waybill 

system: 

Lack of effective enforcement of regulations requiring 
waste to be disposed of in proper facilities is the most 
glaring weakness of the regulatory program. The waybill 
system is fundamentally flawed. There must be some me-
chanism to assure cradle to grave tracking of each and 
every shipment of chemical waste and this is not the 
case today. Under the present system the generator has 
no knowledge of the ultimate disposal site for his 
waste. Likewise the treatment or disposal site is not 
advised of the source of its waste 	 We feel it 
would be most advantageous to require that the genera-
tor actually designate the final site. Because then 
he will know and he can be held responsible for having 
assured that it be directed to a permanent facility. 

This lack of accountability through the waybill 
process subverts the intent of the waybill system. A 
single uniform waybill system should be prepared by 
the generator of chemical waste and should accompany 
the shipment while it is in the custody of the trans-
porter and given finally to the treatment or disposal 
site operator. The treatment or disposal site opera-
tor should acknowledge receipt of the materials and 
copies of the completed form should be filed with the 
provincial government and with the generator. In this 
way, the generator can be held responsible for the 
disposal of his waste. In this way also the ministry 
can be in a position to account for delivery of all 
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Illegal 
dump-
ing 

chemical waste to proper disposal facilities. At the 
present, the transporter makes the determination of where 
the waste will go. For conventional waste such a system 
is perfectly adequate but for chemical waste we feel that 
responsibility should fall to the generator who can better 
determine which site is capable of handling the particular 
types of waste which he generates.. .39 

It is also the case that the waybill system does not record liquid industrial 

wastes that are either stored40  or disposed of41  on the generator's premises. 

This has also been criticized by industry spokesmen: 

In cases where the generating industry attempts to fulfill 
the function of final disposal with on-site disposal opera-
tions, those facilities should be subjected to the same 
regulatory requirements as those operated by the waste ser-
vice industry.... The environmental damage which can be 
done by an improper site operated by a generator is every 
bit as severe and threatening as is possible contamination 
from a site which accepts wastes from many generators. If 
generators are not required, by use of a waybill system, 
to account for all wastes which emanate from their facility, 
the possibility exists that clandestine dumping of these 
wastes may be an alternative disposal strategy chosen by 
irresponsible generators who wish to avoid the regulatory 
apparatus which an effective waybill system will create.42  

Indeed, clandestine or illicit dumping of liquid industrial wastes persists 

as a key problem in many western jurisdictions including the United Kingdom43, 

the U.S. 44  and Canada45. In Ontario, its occurrence underscores the conti-

nued weaknesses of the waybill system. The problem was admitted to by mem-

bers of the waste hauling industry itself, during 1978 Ontario standing com-

mittee hearings, as the following exchange between Mr. I. Deans, M.P.P. and 

Mr. A. Thomas, president of an Ontario waste hauling company indicates: 

Mr. Deans: Do you have any direct knowledge personally 
of illegal dumping? 

Mr. Thomas: Yes, I've been told about, and have seen 
illegal dumping. 

Mr. Deans: All right; we hear of people driving along 
just dumping it in the ditch as they drive. We 
hear of others who just inadvertently leave the 
drain cock open so that it dribbles out along 
the road. We heard yesterday of people taking 
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it in drums and disposing of it in the 
woods. That wasn't here incidentally, that 
was in the States. We hear of people who 
just simply own a piece of property and 
take it out and just dump it on that piece 
of property. 

Mr. Thomas: That's right. It can be mixed with sewage 
and dumped in an area that is for sewage 
landfilling, if you will; or on their own 
property; in gravel pits, it can be put in 
under the guise of being dust control. 

Mr. Deans: And you believe that is happening? 

Mr. Thomas: I know it is happening.46 

The Ontario government also admitted during the standing committee hearings 

that there are regulatory control problems in this area: 

Mr. Turner: ....Now there are a variety of types of 
(MOE) 	materials that are hauled around. Liquid 

industrial wastes are one type. We have a 
number of people in the business of hauling 
septic tank sewage sludge. The comment is 
frequently made by people in the business... 
that someone can get a certificate of appro-
val to haul septic tank sludge and with that 
certificate they then go into the business 
of hauling liquid industrial wastes. My only 
comment on that is if the ministry finds out 
about it then we will prosecute, and I believe 
we have prosecuted for this very thing on a 
number of occasions. But it's extremely dif-
ficult to find out. If somebody has approval 
to haul septic tank sludge and they have appro-
val to dispose of it on a farm, and that's 
part of the whole management system, then short 
of us going there and sampling every batch 
that's dumped we really have no way of telling 
whether or not somebody has slipped a batch of 
liquid industrial wastes in there. It's really 
down to this fundamental problem of enforce-
ment.47  

More recently, the province released a report which indicated that seven cer-

tified waste disposal sites were not specifically designated for liquid indus-

trial wastes but were receiving them anyway. Two additional sites, which were 

not certified at all under Ontario law, were also reported to be accepting 
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liquid industrial wastes.48  One of the two companies was subsequently convic-

ted in November 1979 under the Environmental Protection Act for illegally oper-

ating a waste disposal site (in reality a worked out gravel pit).49  Ironically, 

this conviction came at the same time as the company was seeking government 

approval to establish, on the same site, the largest landfill site in Canada. 

The approval sought specifically indicated that the site would not be used for 

liquid industrial waste disposa1.5°  

Aband-
oned 
sites 

Liquid industrial or hazardous waste contamination from abandoned or inactive 

sites is also a problem that plagues many jurisdictions. Closed or abandoned 

sites have been reported to threaten public health and the environment,51 

including surface and groundwaters.52 They can also, ironically, delay new 

development projects wanted by industry.53  Moreover, because clean-up mea-

sures are frequently expensive, delicate and relatively untested, the prospects 

for success are often, largely uncertain.51,54  

Ontario statute law does not require identification and remedial control of 

sites closed before provincial waste management law came into force in 1971. 

However, in 1979, the province commenced a program to locate long abandoned 

sites. This appears to be, in part, a response to frequent pressures for 

development on or near lands which may have had dumps on them.55  

The special project turned up approximately 800 dumps previously unknown to 

the MOE. The university search team indicated that there might be 2,000 to 

3,000 more unrecorded sites in southern Ontario alone. Potential problems 

with, or contents of, the sites are not yet known, though the search team 

reported that few, if any, were likely to contain hazardous wastes. However, 

the team's report also recommended research by specialists in industrial 

waste 56 

A 1977 report to the International Joint Commission advised that based on 

discrepancies found in two MOE documents, there might be as many as 2,400 

unaccounted for dumps in Ontario. However, it made no findings with respect 

to how many, if any, might contain industrial or hazardous wastes.57 
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Ontario statute law is not the only legislation that is silent on the problem 

of long-closed sites. The much newer RCRA itself fails to address the serious 

difficulties presented by inactive and abandoned dump sites. Moreover, US EPA 

appears reluctant to regulate inactive sites because of the potentially "enor-

mous technical, legal and economic problems" that might follow.58  For example, 

in many cases it is difficult to take enforcement action because ownership may 

have been transferred or relinquished and legal liability and financial res-

ponsibility may therefore be difficult to establish. Many of the same diffi-

culties apply in Ontario as well. 

In the absence of some type of abandoned industrial waste dump remedial mea-

sures fund, clean-up action in Ontario, or other parts of Canada, could fre-

quently be inadequate. As a response to the problem, Ontario has recently 

issued a report which reviews the options surrounding establishment of a per-

petual care fund for waste disposal which would cover problems from existing 

as well as old operations no longer in use. Such a fund would need to be 

established through new legislation.59  

Waste 
Reduc-
tion, 
recovery 
etc. 

Federal and Ontario law and policy is especially lacking in the areas of 

requiring waste reduction, re-use, reclamation, recovery and related manage-

ment options.6° Indeed, these matters are conspicuous by their absence from 

Ontario's seven-point program on industrial waste. This is not surprising 

since the program is centred almost exclusively on disposa1.28'33  

In contrast, however, the European Community directive on toxic and dangerous 

wastes deals with such matters as prevention, re-use, recycling, extraction of 

raw materials and energy as appropriate steps to be encouraged by member 

states.13  Similarly, NATO documents22 support many of the same approaches. 

Environmental groups, at the 1978 Ontario standing committee hearings on 

liquid industrial wastes, argued that government guidance and legislation 

were needed to encourage industry to engage in waste reduction at source.61  

Opposition environment critics also argued for greater government initiative 

to ensure waste prevention, reduction and recovery.62  

US EPA's desired management options for hazardous waste prior to ultimate 

disposal in secure sites are: 
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- reduce the generation of hazardous waste; 

- separate out and concentrate hazardous waste; 

- utilize the waste through exchange or recovery. 

A U.S. GAO study noted that according to state and industry officials, these 

techniques have not gained general acceptance or wide use because they are 

presently more expensive than land disposal. They are expected to become 

more competitive as more stringent controls over disposal and increased 

enforcement cause disposal costs to rise.63  

IV. 	NEW DIRECTIONS FOR LAW AND POLICY  

It is submitted that a reasonable direction for the evolution of government 

policy and law - and for the moment we do not distinguish as to federal or 

provincial - would be the establishment of mandatory provisions for reclama-

tion, re-use and recovery of hazardous wastes to the maximum extent feasible 

in conjunction with controls directed to better waste tracking, reduction 

and abandoned site control." Currently, with the single exception of 

Ontario's waybill regulations, one cannot find any of the above matters in 

our law.65  

Given the stated national dimensions of the crisis, it is reasonable to 

conclude that it is only solvable through the combined jurisdiction of the 

federal and provincial governments. Indeed, the International Joint Com-

mission has been advised by both the U.S. and Canadian governments that 

while the responsibilities for control of hazardous wastes rest primarily 

with the state or provincial level of government, the federal governments 

are involved with certain aspects of siting and interstate, interprovincial 

and international transportation of waste materials." Yet, it is equally 

reasonable to argue that by resorting to the almost knee-jerk response that 

"it is primarily a provincial matter" Ottawa has in fact not resolved what 

statutory role, if any, it will play in the hazardous waste issue. In the 

process, it has confused the public, industry and the provinces. Federal 

inaction quite possibly has been an underlying factor in the absence of 

planning, fiscal and institutional arrangements necessary to solve the 

problems associated with increasing toxic industrial waste quantities. 
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Consti-
tutional 
aspects 

It is submitted that there is a constitutional basis for hazardous waste 

management law at the federal level. Under The British North America Act, 

1867 Parliament was authorized "to make laws for the peace, order and good 

government of Canada." While this clause has been subject to much judicial 

scrutiny areas of ambiguity persist. However, it has been held to be capa-

ble of supporting federal legislation where the subject matter has attained 

"national dimensions"67  or become a matter of "national concern."68  We 

would submit that the information available respecting the hazardous waste 

problem in Canada would permit it to fall under this clause and interpre-

tation. 

The Task Force was advised by Transport Canada that the basis upon which it 

was justifying constitutional authority to propose transportation of danger-

ous goods law was not simply undertakings or connections of an interprovin-

cial nature but the peace, order and good government clause vis-a-vis public 

safety. Transport advised that this broader constitutional basis would 

permit it to place statutory responsibilities on the shipper/manufacturer 

of dangerous goods and not simply on the carrier. The Environmental Conta-

minants Act is similarly justified on this basis vis-a-vis control of manufact-

urers of toxic substances. 

To examine, for example, just the transportation aspect of potential federal 

environmental hazardous wastes law, consider first the current and prospective 

situation without a federal environmental waste tracking requirement. 

Hazard- 	Environment Canada, to date, has been quite hesitant to assert any substan- 
ous tive federal environmental jurisdiction beyond that presumed to exist under 
wastes 
vs. 	 twice proposed Transport of Dangerous Goods legislation. Yet, it has also 
danger- been advised that the criteria for hazardous-wastes (from US EPA) as com- 
ous 
goods 	pared with that for dangerous goods (from DOT Canada) are not compatible, 

except for reactive, flammable and infectious materials. The criteria for 

corrosives, toxicity, radioactivity and the more exotic hazards of phytoto-

xicity, carcinogenicity, teratogenicity, mutagenicity and bioaccumulation 

either vary quite markedly or are non-existent.69  In short, as envisioned 

by Transport Canada, dangerous goods appear to be a small circle in the 

apparently much larger circle known as hazardous wastes. Such a dangerous 
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Aband-
oned 
site 
fund 

goods bill, quite simply, would not be adequate to deal with hazardous 

wastes transport. 

Moreover, the prospect of ten markedly different provincial hazardous waste 

waybill or manifest systems piggy-backed onto the obviously narrow danger- 

ous goods system could be very unsatisfactory. This is especially likely 

at the level of interprovincial transport of such wastes, where uncoordina- 

ted and varying provincial waybills, in the absence of some common federal 

waste tracking requirements, could result in lost or mishandled waste ship- 

ments, confusion for industry and a lessening in the likelihood of compliance.70  

The arguments for at least a federal hazardous waste waybill law are, we 

submit, compelling both on constitutional and regulatory grounds. While 

beyond the scope of these submissions, the same conclusions may well be true 

for federal law on other aspects of hazardous waste management as well. 

Among the key provincial initiatives to date has been the Ontario proposal 

noted above59  to establish a perpetual care fund for clean-up, where neces-

sary, of existing and inactive or abandoned sites. The fund would be finan-

ced through an industry surcharge which could be based on either type, toxicity 

or weight/volume of waste disposed. The Ontario proposal, and similar ones 

in other jurisdictions,71  have been controversial because the industry argues 

that they should not have to pay for the sins of their predecessors. 

Prece- 	However, there is already precedent for such an approach in a proposed 
dents 	Ontario mining bill under which the gravel industry would be required to 

contribute to a rehabilitation fund for abandoned pits and quarries.72  

While the gravel industry has complained on the same grounds as the waste 

industry,73  the province supported the approach because of the environmental 

and social benefits to be gained from rehabilitating the thousands of acres 

of land long left derelict by the industry.74  

V. 	WASTE FACILITY SITING 

Under Ontario law, a public hearing is required before a decision may be 

made whether a certificate of approval should be issued for a waste disposal 
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site for hauled liquid industrial or hazardous wastes.75  

Role 
of the 
public 

Notwithstanding the views expressed by government76  and industry63,77  hazard-

ous waste siting proposals have frequently been rejected on technical - not 

emotional - grounds though both industry and government claim the public is 

largely responsible for blocking sites. Public intervenors, despite the 

lack of adequate funding, have frequently shown that the industry has simply 

not done its technical homework by the time of provincially required public 

hearings. For example, in the 1977-1978 Nanticoke liquid industrial waste 

treatment and landfill proposal, the findings of both the Environmental 

Assessment Board78 and the Director of Environmental Approvals for the Ontario 

Ministry of the Environment79, based largely on public intervenor evidence 

included: 

- a finding of inadequate hydrogeological investi-
gation by the company; 

- a finding of unsatisfactory provision of leachate 
handling; 

- a finding of unsatisfactory provision for monitoring 
and site management; 

- a finding that the wrong discharge point was chosen; 

- a finding 
gencies; 

- a finding 

of unsatisfactory provision for contin- 

of unacceptable further deterioration of 
groundwater quality; and 

- a finding that there was a lack of demonstration 
that effluent quality would be acceptable. 

Public 
fund- 
ing 

The example demonstrates the need for government to seriously consider public 

funding of intervenors not public castigation of them. It has been said that 

sophisticated public interventions can result in sounder environmental siting 

decisions, with an additional benefit being that resource recovery and waste 

reduction opportunities will be enhanced because cheap, inadequate disposal 

will no longer be acceptable. If anything, there has been some suggestion 

in the Ontario Legislature that the provincial government may be moving in 

the opposite direction, i.e. toward funding or compensating companies who 

are unsuccessful at such hearings in future.8° 
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Gov't 
sites & 
industry 
finan-
cing 

If the provision of siting facilities should instead be a provincial under-

taking81, then it is submitted that the program should be carried out in 

recognition of the "polluter pays" principle.13  There would have to be 

a substantial and continuing financial contribution to the success of the 

provincial program by the waste and substance generators themselves. 

VI. 	CONCLUSIONS  

Hazardous wastes pose serious potential threats to public health and the 

environment if they are not properly managed. Yet, Canada appears to lack 

a coordinated national program to address this matter. With some exceptions, 

the federal government has not provided the lead on this issue, notwith-

standing its substantial technical awareness of the problem. It has more 

jurisdiction than it appears to be ready to accept. It lacks both a cohe-

rent plan and adequate statutory authority and thus appears to have little 

clout with the public, industry or the provinces on this issue. Under these 

circumstances, a call to attempt to define and identify hazardous wastes, 

while a welcome sign of concern, is simply not good enough. Where does the 

federal government go from here? 

The provincial situation is characterized by problems of illegal dumping, 

of inadequate or no waste tracking capability, of abandoned sites, of insuf-

ficient enforcement, of new programs with serious loopholes, of increasing 

toxic waste quantities and no or insufficient sites, of public concern, if not 

intransigence,basedonpast government and industry performance. 

It is submitted that a reasonable overall direction for government policy 

and law - federal and/or provincial - would be the establishment of manda-

tory provisions for reclamation, reuse and recovery of hazardous materials 

to the maximum extent feasible in conjunction with controls directed to 

better waste tracking, reduction and abandoned site control. Government 

should fund citizen intervenors for waste facility site hearings because 

such public interventions can result in sounder environmental siting deci-

sions, with an additional benefit being that resource recovery and waste 

reduction opportunities will be enhanced because cheap, inadequate disposal 

will no longer be acceptable. 

All of which is respectfully submitted. 
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