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Introduction

Recent Western history is screaming the need for environmental controls.

We can no longer ignore the fact that some of our resources are non-renewable,
some of the natural, unique and spectacular features of our landscape cannot
be reproduced artificially, some of our soil/climate combinations are vital
if we are to continue eating the food we eat, and that even the food we eat
and the air we breathe will ruin us if the levels of contaminants in them are

not kept in check.

The primary purpose of this paper is to point to some problems that arise
with legislative jurisdicfions involved in environmental law. The basis of
legislative authority is briefly discussed and a number of examples of how
that authority is exercised are explored. A listing of each Act, though,

which impinges on the environment is beyond the scope of this paper.”’

The Origins of Legislative Authority: The British North America Act

The legislative authority for all jurisdictions in Canada ultimately is

derived from the British North America Act, 1867, and its subsequent

amendments. The powers residing in the federal and provincial govern-

ments are ambiguously defined and the manner in which the courts have

lFor a more detailed approach to environmental law, sece Environment On
Trial, by David Estrin and John Swaigen, 2nd. ed., 1978. Toronto:
Canadian Environmental Law Research Foundation.

2A listing of a number of federal and provincial (Ontario) environmental
laws is appended to this paper.




interpreted these powers has led to jurisdictional conflicts in many

matters.

With regard to environmental concerns, it is understandable that many of
the problems of today were not even imagined 110 years ago. The BNA

Act stipulates that in certain matters the federal govegnment has sole
authority, in some the provinces, & in some the jurisdiction is a shared
one, while ) municipalities derive their authority from their
provinces. It happens that sometimes it is uncertain or at least unclear
which level of government in fact has control over a particular matter.

When this happens, the constitutional question may have to be resolved

before it can be determined how to deal with the matter.

The following examples illustrate how legislative jurisdiction can be

problematic where environmental questions are concerned.

An Example of Potential Federal~Provincial Conflict Over Jurisdiction

Jurisdiction over railroads is clearly a federal matter, as stipulated by
the Railway Act, R.S., 1970. Noise control is a matter within provincial
jurisdiction. The question arises as to which level of government has authority

to control noise coming from railroads. The question may appear simple. However,f




be assured, that as a matter of constitutional law, it is not
simple. 1If the.province or the municipality attempts to regulate
railroad noise in"a manner that virtually stifles expansion of

the railroad into certain areas, or undermines the actual workings
of the railroad, that legislation would probably be held invalid

in any court in this country. The reason that such a régulation
would be invalid is that the province or the local level of govern-
ment would be entrenching upon the federal powers to regulate the
railroad. The federal government, on the other hand, has not shown
itself to be interested in regulating noise eamandting from railroads,
and, indeed, if the federal government were to so legislate in that
area, certain aspects of that legislation might be found to be
invalid. The question then remains: Who  has jurisdiction to
control railroad noise? It is a problem that does not have any easy
solutions. This problem illustrates how it is that a number

of environmental concerns, such as railroad noise, do not have any
effective legislation nor likelihood for such legislation to be

enacted by any level of government in the immediate future.

An Example of Joint Federal and Provincial Control

There are a number of Acts, both federal and provincial, that control

atomic energy. Using Ontario as an example in following atomic energy



through from beginning to end, that is, from mining of uranium to disposal of
waste prodﬁcts, we will briefly survey a number of Acts involved in the split
jurisdiction over atomic energy.

Atomic energy is a complex issue. Various levels of government create nuclear
technology. The technology, economics and politics, both domestic and foreign,
about, for instance, the CANDU reactor (a uranium-powered nuclear reactor) have
heavily influenced government policy with regard to the problem of nuclear energy.

The principal applicable statute is the federally enacted Atomic Energy Control Act

(AECA), 1946. (The present federal legislation may be substantially changed by a

bill now before Parliament: Bill C-14, the Nuclear Control and Administration Act.

Changes to the existing regulatory framework will occur if Bill C-14 is enacted.)
The legislation is overseen by the Atomic Energy Control Board (AECB). As well,
the federal government has three crown corporations involved with atomic energy and

these corporations report to the Ministry of Energy, Mines and Resources.

Government regulates the use of radioactive substances. Thus, uranium extraction
is federally licenced as a '"prescribed substance™ at the mining stage, then in its
use in nuclear applications, in transportation, and ultimately in its disposal. The

federal government establishes permissible radiation doses and safety standards and

has passed the Nuclear Liability Act to compensate the victims of any nuclear disaster.
However, the province of Ontario has also been active in the nuclear field. Ontario
Hydro, a crown corporation of the province, was very active in promoting development

of the CANDU reactor. A number of Ontario ministries, as a result of legislation,




-are concerned with aspects of nuclear power. The Ministries of the
Environment, Health, Natural Resources, Consumer and Commercial Relations,
and Labour, are members of an AECB Advisory Committee. The Ministry

of the Environment also monitors radioactive emissions, and has the

power to regulate treatment and disposal of radiocactive wastes, since

they are included under the definition of contaminants and hazardous

wastes under The Environmental Protection Act, $.0. 1971. The Environmental

Assessment Act, S.0. 1975, could also apply to establishment of a nuclear

power station. Other provincial ministries may similarly regulate aspects

of atomic energy within their legislated jurisdictionms.

Thus there may be jurisdiction at three levels of government with
regard to the nuclear industry. (Included as an Appendix to this paper,
is a chart showing federal and provincial (Ontario) legislation dealing

with the environment.)

An Example of Jurisdiction Primarily Under Pronvincial Control

Land use is primarily a provincial matter with a number of notable
exceptions. These exceptions are mainly in areas where federal authority
has been extended, such as national parks, military bases, and land

uses such as works considered to be for the good of Canada. Legislation
within this area, at times, illustratés over-regulation. Ontario

has a very comprehensive planning scheme under several pieces of major

legislation which allows for the planning of the province. Major Acts




which apply are The Planning Act, The Ontario Municipal Board Act,

and various other land use Acts, such as The Mining Act, and The

Pits and Quarries Control Act. In some cases, the provincial legis-

lation allows local levels of government to plan for land use within
their boundaries. The planning that is prepared by those levels of
government is then implemented by zoning by-laws. It ié‘at this level
that conflicting ideas about land use may occur.

A development may make economic sense for a developer and may well
provide jobs, but it may also create environmental problems. Values,
such as the preservation of agricultural land, recreational land, and
peaceful and quiet countryside, may be lost to a development. In order
to reconcile these values, Ontario legislation provides for a hearing, or
a number of hearings, which may be long and costly. These hearings
should provide a forum for airing environmental as well as economic
reasons for and against any project. While the present approval process
can create long delay and add substantial costs to the projects, serious
environmental risks may be exposed, Before any irreversible work is déne,
these risks should receive very careful deliberation. Perhaps, as our
civilization plods on, it will be necessary to make some unpleasant
choices regarding our environment for the future, but let us at least do
everything reasonable in ensuring tha; the cholces are conscious, and

arrived at with full awareness of the alternatives.




Conclusion

This paper traces_the origins of legislative jurisdictions and some of
the problems in applying jurisdiction to environmental issues. The
tabular charts appended to the paper show some of the environmental
legislation extant. Legislative jurisdiction is obviously a problem.
But other problems arise. We should be concerned about the quality of
legislation that is passed. We should be concerned about any needless

duplication or overlapping of jurisdiction in the legislation passed.

We must be concerned about the lack of legislation by any level of
government in some environmental areas. Where legislation exists, we
must be concerned about the enforcement of that legislation. These
factors are very important if we are toachieve effective and therefore

meaningful environmental controls.




APPENDIX

The following pagés have a number of Ontario and federal statutes
tabulated. This chart was accurate as of July 1973. A number of
recent Acts, therefore, are not include&. Major Acts such as

The Environmental Assessment Act, S.0. 1975, obviously are not

included on this chart. An up-to-date version of this chart will

be available in the second edition of Environment on Trial.




APPENDLX

ENVIRONMENTAL RESPONSIBILITIES

Provincial and

Municipal Laws

SIATUILE

ADMINISTERING MINISTRY
OR AGENCY

ENFORCED QR
CARRIED QUL BY

APEA AFFECITD

{ir Pollition Controd Ae?

Beack Protection 4et

Beds of Navigahle Waters Aet

Coamervation Authm itin et

Drainage Act

Endangered Species 1ct

Energy {ct

-

Encirmwmresdal Proteciion Lot

[‘.'\[mr,'niuliml\ trt

Fish hspection et

Game and Fok et
Cooline Houndlyg Aet

Hifdoeay Toofhe 12

Todistnl Safety 12

Lathas ool Kzon s D for oment 1l

{oal 1id 1ot

Now incorpovated i the Envirommentel Protection et

Natural Resources*

Nanral Resources

Nuatural Resources

Agricuinue and Food

Nutura!l Resouices

The Encrgy Ministry iy responsi-
e for eneryy policy considera-
tions. Comstnmer and Conunerdial
Relutions {cor) is responsible for
operatioial considerations.

Envitonment”

Justice, aned the Miaistry admin-
iteving  the Act woder which
the  expropriation  has been
authorizad

Nitural Resourees

Naturid Resownees

Consumer gl Commerdial
Relations

Transportation

Labow

Noatnrad Resowces

Justive and Anorney General
Lesad Assesstents: Faw Sociers of
Cpper Canarla

Fiananoiad Assewsments: Connoun-
iy aned Social Sanvices

Mines Division

Municipalities

Consetvation Authorities Branch,
tocal Conservition Authoritics

wildlife  Biandy enlurced by
Consersation Olficers,  Depaty
Comservition  Ofhers,  woe,

Ountatio Provincial Police (opr)

Anti-pollution provisions en-
forced by inspeators of  the
Encigy Brunch of cor

tnquiry Othears

Theoretieally enforred by Conser -
vation Ollicers, hut not enforced
becase no tegnlations exist snder
the At

See Federal Aa

Comersation  Otficers,
Conscrvarion Ofheers

Deputy

Coasoline Seetion

local police and oer, Orversize ot
Overwcight Penmits Bateau 1e
heavy truchs
Inspectors From the Indusuiod
Satets Branch

Enginecring Setvices Branch

Lol Aree Diectons
A Comnnttees

sand, wranel, stone mound and
uieler water '

water

warer, e, e, paise, p'.mnin-;

water

anioals

water {(apitls during oit and gas
producnou); Encrgy and Eanviton.
mental hopact

any congaminant of the mural
cinvironment

land use planning

water, ingestion of fish and crusue
ceans by huntn

wninls

spills of ot and gusoline

aie {enrissions), vehidle noise, hie-
teving, nuisanees creared by vebi-
1 AR . .
cles servicing pits and quarries

noise foccupational Learieg loss)

woHur

MVILL NO INFINNOMIANG




STATCTE

ADMINISTLRING MINISTRY
OR AGENCY

ENFORCED QR
CARRIED OUT BY

AREAN AR LCIED

Crvvitived Conl
I disinbing the peace,
s e

Yoomischict, s 887
Aonuisaee s L0
boartempr, s 2

S tuearening, s, 745

Exprapiiation 1ot
Enlierus 1t

Lo Pulp and Paper
Etluent Regulaions

2 Chlor- Alkali Mereury

Resulations

Food ane Draggpy et

Fish Ipretion et

Coceniment Flazlano s and Piers 4ct
Hoamilton Elarbouy Compaissianers 1ot

Hoshay Commbons Aet

Hoordmus Products et
Lol Dty At

Migratory Birds Convention At
aend Regulations

Maotor Vehicle Sefer Aot

Natwonad Heohowrs Board Aet

Natinnal Howsing Art

Notinmal Proks Aot

. Garbayge Regs,

2. Waer and Sewage Regs,
3. Fishing Regs.

4. Trothe Regs.

5. Signs Regs

1 General Regs,

Nuvirahde Watees Prodectior: et

Attorney Genana of Ongnio

Public Works

Envitenmment Canada

National Health aned Welfne

Emitomment Canada

[ramsponrt
Hamilions FLubour Connuission

Local hurbour conmissions

poboe foes
Toeal Crown Attornggs

Hearing Officers

federal inspectors; anti pollution
provisions  not  enforced  in
Outario but private prosecutions
are encouruged by shaing fines
with complainants,

desisnated Inspectars

Inspectors appointed under the
Actor by the Ontario goternment

Stafting  of harbows is  done

directls through the Ministry,

sitne potentially al-n wanicipal
by-law enforcement officers and
ol police

sintes see ahove,

Consanerand Cor porate Attans,
Natinnal Health and Wellare

To proseeote, coment o the
\ttorney General of Ontario s
needed.

Fadian Affairs and Northern
Deselopmient

Transport

Transport
See Central Mostrage and Housiog

Inediane Affairs aind Northeon
Developrment

1 tnsport

Hazvwdous Products Tivprctons
appointed ander the At

municipal coundils, police forces

Ostario Consersation Offeers
and Deputs Consersation Officers
appointed by Onianio Ministry ot
Natural Resogrees: Remp

designated bispectons

Notional Frathaurs Bowd

Con inrl;uinn Losns, above.

arl wardens, police

I Pollution Presention Otlicers
e all magor aned mostmmer ports
ISte vinhip tospeorans)

20 Divivict ALatoee agents (Pasy
Sortned aned Prescort anhy)

Thest tistd |H} U~ o cosaronnien® o
ces but hoay et petential m
nertse, adour andd other pt)”ulhm
[SIEVAN .

el use planning

all Canadian waters:

i. ﬁu-epcndc(l wluls, B.0.D,
2 meromy

A wencreth, any
detererious o fish

substinice

nun direcatly (ingestivn of food,
drugs, bormones, vitanius, aiming
acidsy)

.

water (hish, other marine animals
anrd plantyy

fand use planning areund  har-
bours, potential o prevent oil

spills

water, land use pl.umm;

water, fand use planuing

direath
inchuding

air. Landd, water, man
thezardous produts
racdioactive substances)

Sunday noise

water, Lind {han on dumping oil
or s other hanuful sabaanee in
waiers o armes heaquented by
destgnated wizgatons Lads)

naie, abr {estissions from G,
e ks, stnowmohiles at iann B
ts g wnd mpant kel only)

warer and lnd use planning
wound hahous

coellluen, vade wiastes
avd miscetanenus Land o wae
wastes i aational porbs

warh,

waters Toprohibition of dunping
ol wastes

O Abnisteriad andthesization ol
stratares and works

AVIL NO LNIIWNNOUIANY




STATUTE

ADMINISTERING MINISTRY
OR ACGENCY

ENFORCED OR
CARRICD OUT BY

ARFA AFYICTIED

Levls Day Act

Moning At

Vi gal At

Noerth Crorginn Buy
Recreation! Reserve et

Nz Excer proent
Flanning aud Drvslepanent Act

Ontevio Municilod Board Act

Onictrio Planning and

Developrent Act

Onrvio Water Rewources Act See
Water Chaprer for resulations
convering  water wells, pleasare
bouts, marinas and 4 wide vaien
of other subject matters

Croderin Weter Resauree
Coamminion tet

Pedivides et

Praty Tropons At

Petroleion Rosanress Ae!

Puts e Quetrries Contiol et

Phivaing 1ot

Powrr Cominisdon Aet

Provinciol Prols 1e!

Futii Hocdth U Sectest For v
tets ot regobations covering peen
el concern, ey slangthite
Froggses, SUHHNCT Gashioe, €0

Pabile Lawds Aet

To prowcute, coment of the
Attorney Geneval of Ontario s
needed

Natural Resownces

Treawtiy, Feonanies, and tioter-

gosernmental Afhary (11104)

Natural Resotizces

Treasuty, Foononies, and Intei-
gosernmental Arfaies (Ve

Atorney General

TEIGA

Esnvivonnment

see Onlarin Wetar Resources Aet

Eoviromment

Attoney Geaeral

Natnral Resouees

Natual Resourees

TEW

Hivdho-Electiic Power Comnnse

sion of Ontatio 0rerao)

Nututal Rosontres

Health

Natued Brsentees

weicipat cound iy, potice

Division of Mines

Municipal councly pass by-lay
suthorized by the e Police,
municipal By-Law Enforcement
Ofheers amd Buailding Tospectons
entorce the by,

Parks Division
Regional Plannio g Branch
Ontario Municipal Board (ovu)

Plans Administiation Bramch

Wiaier Supply and Pollution
Contiol

Water Resouiees

Warter Manageinent

Pesticile Cortiol Sersice,
Pestivides Rovien Bl

orr and loca! polive

Penroleum Resotnees Sedion of
Minctal Resources Brasch

Pizs and Quuries Supersisor, u
the tadustriad Monetals

Section of the Mineral Resouees
Branch

Municipal conndly pass budaes
athovized by the A Police,
municipal Brelan Enforcement
Otheers amd Baililing binpeaton,
local planning boareds, uumni(u:v\
of arfjustent. guntic ipal coundils,
the omp, etc. enforce these by

lans

denity, OFr

Lecid Boards ot Heale Teaded by
Vedical Ollicers of Foalth

Davision of Lands

Parhs Division, entniced by dis
Bt boresters or par b suprinten:

sutshay nobe

waeter, Lol

urhva problons in generals warer,
nosc Lanedaie, L vne planning

Notth Georgian By bind use
p!mining: park s greenspace

Lined use planming, pirs anel quae-
(ST

Licd wve planning

Wl

posricides (b, Ll water, ame
e, inguation by hamans)

Laned {snosomebiles)

varet (spills during oil and gas
plmhu'vinn)

. . . ,
Pt aned quin s {nesise, aiy potin-
tion, aestheties)

sonte as Wamepal Aot

water, fiitening, ener

planning (parks)

i, L, woter nonse

water, dinermig and lond s

T Uit e Crow Linds

TIVIML NO LNAINNOMIANT




SIATUTE

ADMINISTERING MINISTRY
OR AGENCY

ENFORCEN OR
CARRILD OUT BY

ARFA NFELC LD

Public Prris Il

Public Utlies dct
Towrim et

Wenée Management Act

$oed Conteol At

Wilderness Areas At

Wolf awl Bear Beurty et

THION

TGN
Inclustry and Tourisim

Now incorporated in the Environ-
mentd Profction Aet

Agriculture and Fod

Natuca!l Resources

Repealed. But county councils may

Pollution provisions are enforced
by locad police.

repco awed iunicipal councils

Saily and Crops Branch and
county, reginnab municipalitg, and
municipal weee inspectors

Parks Diviston

watr, lirering, planuing (paoks)

water, ivering. encisny

water, tailer cnnps

prsticides

planning (parks)

and still do uanilaterally fimpose bounties on wolves without the aid of
the subsicdy formerdy provided by the prosincal gosernment under the Act.

Federal Laws

Aeronvatioy et

Atwnar Enery Contedd et

Conneed Laher ol

Conada Shippoey det

Ceunda Water 101

Crntrad Mot e il H
Corforation feans

(hoan i Lt

Transport (aisilian airerafy)
Nutional defence (nilitaey  air-
craft)

Energy, Mines and  Resources
Atomic Frergy Control Povrd
--an independem Bourd

answering to P lionent throgsh
the Minister of Fnengy, Mines aued
Resources

Depotment of Lihour

framsport

Emvironnment Corala

[@V111W

Eanvironmert Canwela

cisthan  auwareft addiess
pliints to: Regietal Aelministrator
cita, Box 7. Totonto-Dominion
Cenire, Toroeto [, or phone (H5H)
3603718

Lot

Serirnr Planner, Offcial Plans Sec-
Lot TEIGA
mliary aircrafts Base Operations
Ofcer. oo the nearest Canadian
Forces Base

Rackiztion Protzction Burcau of
the Eoaviionmental Health Dhee
trate of the federal Departnent
of Health somctimes also the
Ot rio Hlealth Ministey

de~ignated inpectons

Sic.nnship fispectons: Follution
Prevention Otficers: for oftices in
Qatario see Cuanadn Shapbing et
heeting e Water chapter,

a Loption of Nl Budling Cole
stanhareds i prosindal statutes.
wanicipal by-laws, o contradts

N regubations eside o make

thie At enforceable,

arcralt nobe, ln-Ming direraft,
unliceneed irerafi, et

tand use planning around airpurts

airaalt noise, how-Aving airceafy,
cle.

air,  ld, water  (radioactive
Batopes, uranium, thorivm)

noise. air. man diredthy, combus-
uhle dust, Bommahle substances,
air-bortue contwninants, rudiation,
evplosives related to foderal woiks
amd undertakings

air andd all Canadian vwarers fotl,
garbage, snmke, and pesticalss

witer (phosphates)

Lind use ;\'.m;li:)g. noise, warer:
e entive foars o iunicipah
For comtru-tion of sevage treats
ment Lol :

2 suygaestesd stardaeds for biob 1
ingg constructinn (Netowe! Hicldon
[ 0]

o

ait {fuelsy

AVINL NO LNZNNOXHIANY




STATUTE

ADMINISTERING MINISTRY
OR AGENCY

ENTORCED OR
CARRIED OUT BY

AREA AFEECTED

Nuddens Laoabiinty At

Fest Continl Prowdoets et

Fosticide Residue Comprisation Ael
Radurtion Emittinzg Deviees nt
aned Regulations

Ruilwax At

Torawto Hatvir Covonisgmnn el

Atcnnic Funcrgy Contiol Boand

Amicubiare

Agticutune

Health and Welluoe

Transport, through Canadian

Transport Comnission

Foronto Harbour Commision

a

Cotnts
Nudear Darage Chiion
Contissinn

Lispectors appointed by Plant
Praducts Division ol Production
and Marketing Seisice ol this
Departisent

desigated Inspectons

designated Tispeaoes

desiginued “ispecting engineers”

~ones potentialhy alo dre Iy Liw

entorcement oflicers and locad
police

peesticisles Ginatr, Lind, water and
ditect hman carnpriog)

Lozdd (B producs)

man ditealy (vray equipment
aml otha radiation emitting
devices)

noise

waret, ait aned Loud ase pluning
around harlaow

i}

NO INTINNORITAN

MAARIAN
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