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Introduction  

Recent Western history is screaming the need for environmental controls. 

We can no longer ignore the fact that some of our resources are non-renewable, 

some of the natural, unique and spectacular features of our landscape cannot 

be reproduced artificially, 	some of our soil/climate combinations are vital 

if we are to continue eating the food we eat, and that even the food we eat 

and the air we breathe will ruin us if the levels of contaminants in them are 

not kept in check. 

The primary purpose of this paper is to point to some problems that arise 

with legislative jurisdictions involved in environmental law. The basis of 

legislative authority is briefly discussed and a number of examples of how 

that authority is exercised are explored. A listing of each Act, though, 

which impinges on the environment is beyond the scope of this paper.
1,2 

The Origins of Legislative Authority: The British North America Act  

The legislative authority for all jurisdictions in Canada ultimately is 

derived from the British North America Act, 1867, and its subsequent 

amendments. The powers residing in the federal and provincial govern-

ments are ambiguously defined and the manner in which the courts have 

'For a more detailed approach to environmental law, see Environment On  
Trial, by David Estrin and John Swaigen, 2nd. ed., 1978. Toronto: 
Canadian Environmental Law Research Foundation. 
2
A listing of a number of federal and provincial (Ontario) environmental 
laws is appended to this paper. 
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interpreted these powers has led to jurisdictional conflicts in many 

matters. 

With regard to environmental concerns, it is understandable that many of 

the problems of today were not even imagined 110 years ago. The BNA 

Act stipulates that in certain natters the federal government has sole 

authority, in some the provinces, & in some the jurisdiction is a shared 

one, while 	 municipalities derive their authority from their 

provinces. It happens that sometimes it is uncertain or at least unclear 

which level of government in fact has control over a particular matter. 

When this happens/ the constitutional question may have to be resolved 

before it can be determined how to deal with the matter. 

The following examples illustrate how legislative jurisdiction can be 

problematic where environmental questions are concerned. 

An Example of Potential Federal-Provincial Conflict Over Jurisdiction  

Jurisdiction over railroads is clearly a federal matter, as stipulated by 

the Railway Act, R.S., 1970. Noise control is a matter within provincial 

jurisdiction. The question arises as to which level of government has authority 

to control noise coming from railroads. The question may appear simple. However, 
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be assured, that as a matter of constitutional law, it is not 

simple. If the province or the municipality attempts to regulate 

railroad noise in- a manner that virtually stifles expansion of 

the railroad into certain areas, or undermines the actual workings 

of the railroad, that legislation would probably be held invalid 

in any court in this country. The reason that such a regulation 

would be invalid is that the province or the local level of govern-

ment would be entrenching upon the federal powers to regulate the 

railroad. The federal government, on the other hand, has not shown 

itself to be interested in regulating noise emanad_ng from railroads, 

and, indeed, if the federal government were to so legislate in that 

area, certain aspects of that legislation might be found to be 

invalid. The question then remains: 	Who has jurisdiction to 

control railroad noise? It is a problem that does not have any easy 

solutions. This problem illustrates bow it is that a number 

of environmental concerns, such as railroad noise, do not have any 

effective legislation nor likelihood for such legislation to be 

enacted by any level of government in the immediate future. 

An Example of Joint Federal and Provincial Control  

There are a number of Acts, both federal and provincial, that control 

atomic energy. Using Ontario as an example in following atomic energy 
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through from beginning to end, that is, from mining of uranium to disposal of 

waste products, we will briefly survey a number of Acts involved in the split 

jurisdiction over atomic energy. 

Atomic energy is a complex issue. Various levels of government create nuclear 

technology. The technology, economics and politics, both domestic and foreign, 

about, for instance, the CANDU reactor (a uranium-powered nuclear reactor) have 

heavily influenced government policy with regard to the problem of nuclear energy. 

The principal applicable statute is the federally enacted Atomic Energy Control Act  

(AECA), 1946. (The present federal legislation may be substantially changed by a 

bill now before Parliament: Bill C-14, the Nuclear Control and Administration Act. 

Changes to the existing regulatory framework will occur if Bill C-14 is enacted.) 

The legislation is overseen by the Atomic Energy Control Board (AECB). As well, 

the federal government has three crown corporations involved with atomic energy and 

these corporations report to the Ministry of Energy, Mines and Resources. 

Government regulates the use of radioactive substances. Thus, uranium extraction 

is federally licenced as a "prescribed substance" at the mining stage, then in its 

use in nuclear applications, in transportation, and ultimately in its disposal. The 

federal government establishes permissible radiation doses and safety standards and 

has passed the Nuclear Liability Act to compensate the victims of any nuclear disaster. 

However, the province of Ontario has also been active in the nuclear field. Ontario 

Hydro, a crown corporation of the province, was very active in promoting development 

of the CANDU reactor. A number of Ontario ministries, as a result of legislation, 
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.are concerned with aspects of nuclear power. The Ministries of the 

Environment, Health, Natural Resources, Consumer and Commercial Relations, 

and Labour, are mpmbers of an AECB Advisory Committee. The Ministry 

of the Environment also monitors radioactive emissions, and has the 

power to regulate treatment and disposal of radioactive wastes, since 

they are included under the definition of contaminants and hazardous 

wastes under The Environmental Protection Act, S.O. 1971. The Environmental  

Assessment Act, S.O. 1975, could also apply to establishment of a nuclear 

power station. Other provincial ministries may similarly regulate aspects 

of atomic energy within their legislated jurisdictions. 

Thus there may be jurisdiction at three levels of government with 

regard to the nuclear industry. (Included as an Appendix to this paper, 

is a chart showing federal and provincial (Ontario) legislation dealing 

with the environment.) 

An Example of Jurisdiction Primarily Under Pronvincial Control  

Land use is primarily a provincial matter with a number of notable 

exceptions. These exceptions are mainly in areas where federal authority 

has been extended, such as national parks, military bases, and land 

uses such as works considered to be for the good of Canada. Legislation 

within this area, at times, illustrates over-regulation. Ontario 

has a very comprehensive planning scheme under several pieces of major 

legislation which allows for the planning of the province. Major Acts 
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which apply are The Planning Act, The Ontario Municipal Board Act, 

and various other land use Acts, such as The Mining Act, and The  

Pits and Quarries Control Act. In some cases, the provincial legis-

lation allows local levels of government to plan for land use within 

their boundaries. The planning that is prepared by those levels of 

government is then implemented by zoning by-laws. It is at this level 

that conflicting ideas about land use may occur. 

A development may make economic sense for a developer and may well 

provide jobs, but it may also create environmental problems. Values, 

such as the preservation of agricultural land, recreational land, and 

peaceful and quiet countryside, may be lost to a development. In order 

to reconcile these values, Ontario legislation provides for a hearing, or 

a number of hearings, which may be long and costly. These hearings 

should provide a forum for airing environmental as well as economic 

reasons for and against any project. While the present approval process 

can create long delay and add substantial costs to the projects, serious 

environmental risks may be exposed. Before any irreversible work is done, 

these risks should receive very careful deliberation. Perhaps, as our 

civilization plods on, it will be necessary to make some unpleasant 

choices regarding our environment for the Euture, but let us at least do 

everything reasonable in ensuring that the choices are conscious, and 

arrived at with full awareness of the alternatives. 
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Conclusion  

This paper traces the origins of legislative jurisdictions and some of 

the problems in applying jurisdiction to environmental issues. The 

tabular charts appended to the paper show some of the environmental 

legislation extant. Legislative jurisdiction is obviously a problem. 

But other problems arise. We should be concerned about the quality of 

legislation that is passed. We should be concerned about any needless 

duplication or overlapping of jurisdiction in the legislation passed. 

We must be concerned about the lack of legislation by any level of 

government in some environmental areas. Where legislation exists, we 

must be concerned about the enforcement of that legislation. These 

factors are very important if we are toEchieve effective and therefore 

meaningful environmental controls. 
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APPENDIX 

The following pages have a number of Ontario and federal statutes 

tabulated. This chart was accurate as of July 1973. A number of 

recent Acts, therefore, are not included. Major Acts such as 

The Environmental Assessment Act, S.O. 1975, obviously are not 

included on this chart. An up-to-date verAion of this chart will 

be available in the second edition of Environment on Trial. 
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