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The Canadian Environmental Law Association has for many years been an important force advancing 
environmental protection in Ontario by analyzing and making recommendations on legal and administrative 
structures that affect the environment. Again, a timely public service has been performed with this CELA-
sponsored report by Alan Levy, which analyzes the state of the EA program in Ontario five years after the 
passage of major changes to the Environmental Assessment Act. It provides a clear explanation of the role of 
EA in protecting the environment, a description of the current EA program, and a critical analysis of it. 

During my chairmanship of the Ontario Environmental Assessment Advisory Committee from 1986 to 1995, 
the Committee carried out an extensive public review of the entire EA program for the provincial government. 
We heard a number of significant, legitimate concerns about the lack of government commitment to effective 
and efficient implementation of the EA Act, the length and cost of the EA process, the need for greater 
direction and certainty, the emphasis on process rather than results, the need for early and effective public 
involvement and the limited and inconsistent application of the Act. We also found broad support for the 
sound principles underlying the Act: the evaluation of potential environmental effects, consideration of 
alternatives, the broad definition of the environment, documentation of the assessment, pubic and government 
consultation and review, and decision making by an independent tribunal where warranted. Our report to the 
Minister in 1992 contained 96 detailed recommendations for both administrative and legislative changes to 
address the concerns while maintaining and strengthening the principles underlying the Act. The government 
at that time chose not to amend the Act, but rather focused on making certain administrative improvements, 
which were not nearly enough to address problems with the EA process. 

When I appeared before the legislative committee reviewing Bill 76 in 1996, I commended the current (Harris) 
government for trying to tackle at least some of the problems through legislative changes and was pleased to 
see a number of changes that were recommended by the Committee. However, I also pointed out that "details 
in the bill run counter to the spirit of the government's statement that the revised act will maintain the key 
elements of EA .... Unless appropriate changes are made, the bill will undermine the effectiveness, fairness 
and integrity of the EA Act." 

This report analyzes what has happened to the EA program since then. Unfortunately, while the EA process 
has become more efficient for proponents, it has become less effective in protecting the environment and less 
fair for those affected by proposed projects. By pointing out the current weaknesses in both the Act and its 
administration, the report provides valuable advice on how to begin to improve the program and live up to the 
government's promise of improving environmental assessments in Ontario. 
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A Review of Environmental Assessment in 
Ontario 

Alan D. Levy* 

The environmental assessment (EA) program in Ontario, established in 1975 
with the passage of the Environmental Assessment Act, has traditionally involved a 
comprehensive planning process which includes an examination of need and alter-
natives. It encompasses the physical (natural) and human (social, economic and 
cultural) aspects of the environment and applies to provincial and municipal under-
takings (including proposals, plans and programs) with significant potential envi-
ronmental impacts, and those private sector projects which are designated by Reg-
ulation. A tribunal was created to conduct hearings and render binding decisions 
(subject to Cabinet review) with respect to applications referred to it by the Minister 
of Environment, and a Class .EA system was developed to process the large number 
of routine projects which occur frequently, have a predictable range of effects, and 
cause only minor environmental impacts. Administrative efforts designed to address 
concerns over delay, cost and uncertainty as to outcome were well underway when 
the current provincial Government began to radically change the system (through 
legislative amendments and otherwise) after it cii me to power in 1995. 

After reviewing the development of Ontario EA from its earliest days, this article 
attempts to identify and illustrate most of the signfficant changes which have occurred 
as part of the present Government's overhaul of the program. It describes a system 
which now entails much more political intervention in decision-making, and far less 
environmental planning. EA in Ontario currently resembles a project approval regime 
and reflects the narrow approach which existed before the Act was passed almost 
three decades ago, namely that of identifying and mitigating the adverse environ-
mental effects of individual projects. Commitment to protecting and enhancing en-
vironmental values has apparently given way to a single-minded campaign to dereg-
ulate, reduce the size and role of government, and grow the economy quickly and at 
all costs. The article concludes that although many of these recent reform measures 
are flawed, the system can be improved substantially and quickly by an immediate 
and interim step. In addition, it identifies numerous areas which are in need of 
immediate investigation, discussion and change. 

* 	Mediator, arbitrator and lawyer in private practice in Toronto, and adjunct member of the 
Faculty of Law, University of Toronto. 
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Le programme ontarien d'evaluation environnementale, cree en 1975 par 
1 'adoption de la Lot sur les evaluations environnementales, a traditionnellement 
compris un processus de planOcation complet dont fait partie un examen des besoins 
et des solutions de rechange. Ii englobe les aspects physiques (naturels) et humairzs 
(sociaux, economiques et culturels) de I 'environnement et les applique aux projets 
provinciaux et municipaux (y compris les propositions, plans et programmes) ayant 
des impacts environnementaux potentiellement importants ainsi qu 'aux projets du 
secteur prive qui sont designes par reglement Un tribunal a ete mis sur pied dans le 
but de tenir des audiences et de rendre des decisions ayantforce obligatoire (decisions 
qui sont assujetties a 1 'examen du Cabinet) relativement aux applications que lui a 
attribuees le ministre de l'Environnement. Un regime d 'evaluation environnementale 
a aussi ete developpe pour traiter la grande quantite de projets routiniers qui sont 
mis sur pied frequemment, ont un eventail de consequences previsibles et n'ont que 
des impacts environnementaux mineurs. Les efforts faits par 1 'administration afin de 
repondre aux preoccupations portant sur les delais, les codts et 1 'incertitude rela-
tivement au resultat etaient en cours lorsque le-gouvernement provincial actuel a 
commence a apporter des changements radicaux au systeme I 'aide d'amendements 
legislatifs et d'autres lc:cons) apre:s crvoir accede au pouvoir en 1995. 

Cet article commence par faire un examen du developpement de 1 'evaluation envi-
ronnementale en Ontario des ses premiers balbutiements, puis tente d'identifier et 
d'illustrer la plupart des changements importants qui sont survenus en raison du 
remaniement de ce programme par le gouvernement actuel. L 'article decrit un regime 
qui comporte maintenant, dans le cadre de la prise de decisions, une intervention 
politique accrue et beaucoup moms de planffication environnementale. En ce mo-
ment, revaluation environnementale en Ontario ressemble a un regime 
d'approbation de projets et reflete l'approche etroite qui cdstait avantl'adoption de 
la Loi ily a pray de trois decennies, soit l'identffication et la mitigation des impacts 
environnementaux negatifs occasionnes par les projets particuliers. L 'engagement 
qui a ete pris de proteger les valeurs environnementales et d'y mettre 1 'accent a 
apparemment laisse la place a une campagne resolue a etablir la dereglementation, 
a reduire la taille et le role du gouvernement et a permettre la croissance rapide de 
reconomie, et ce, a n'importe quel prix. Cet article conclut que, meme si beaucoup 
de ces recentes mesures de reforme ont des defauts, le systeme peut etre grandement 
et rapidement ameliore 1 'aide de nzesures immediates et provisoires. De plus, 
l'article identifie de nombreux domaines qui auraient besoin de faire immediatement 
1 'objet d 'etudes, de discussions et de changements. 
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1. INTRODUCTION' 

CELA2  has always viewed environmental assessment (EA) as a cornerstone 
of sound environmental planning and proper resource management. We 
are supported in this view by the reports of the World Commission on 
Environment and Development and the National Task Force on Environ-
ment and Economy, both of which recommended a strengthened role for 
EA in order to implement the principles of sustainable development.3  

The Ontario Environmental Assessment Act (EAA)4  was originally en-
acted in 1975 by a Progressive Conservative (PC) Government under 
Premier Bill Davis on the eve of an election. Twenty years later, a new 
(and current) PC Government of Ontario was elected to its first term in 
June 1995 relying on an election platform titled The Common Sense 
Revolution,5  with policy proposals which included cutting taxes, lowering 
government spending, shrinking the size of government,6  reducing regu- 

1 	The appendices which are referred to in the article and separately comprise more than 130 
pages, are available on request from the Canadian Environmental Law Association (CELA) 
but have not been reproduced in this publication. 

2 	This article is part of an ongoing review of environmental assessment in Ontario which 
has been undertaken by CELA and the Research Library for the Environment and the Law. 
The author acknowledges the kind financial support provided by The George Cedric 
Metcalf Charitable Foundation and The Law Foundation of Ontario for this phase of the 
project 

3 	Submission by Kathy Cooper (CELA) to the Ontario Minister of Environment (Jim Brad-
ley), September 20, 1989. 

4 	R.S.O. 1990 c. E-18 (a current version of the Act is found at Appendix 4 of this article). 
A recent name change is noted in this article. The Environmental Assessment Board (EAB) 
and the Environmental Appeal Board had been merging, at least administratively, since 
1997. They were co-located and shared the same rules of procedure. In late 2000, the two 
boards were formally merged and the name changed to the Environmental Review Tribunal 
(ERT): Environmental Review Tribunal Act, 2000, attached as Schedule F to Bill 119, the 
Red Tape Reduction Act, 2000, S.O. 2000 c.26. A copy of the ERT Act is at Appendix 5. 
Many of the publications of the Ministry of Environment (MOE) still refer to the "Board" 
and the "EAB," and in this article references will be made to both names and acronyms. 
For the purpose of this discussion they can be treated as synonymous. 

5 	The 21-page 1995 campaign document of the Ontario Progressive Conservative Party (The 
Common Sense Revolution) does not discuss, or even mention, environmental assessment 
or environmental protection. 

6 	From Karen Clark and James Yacoumidis, Ontario 's Environment and the Common Sense 
Revolution - A Fifth Year Report (Toronto: Canadian Institute for Environmental Law & 
Policy, 2000) at 7: 

Since the advent of the Common Sense Revolution, Ministry of the Environment 
budgets have been cut by about 60 percent, based on the combined cuts to capital 
and operating expenses. 
The May 2000 budget continues the trend. In 1994, the ministry had an operating 
budget of almost $400 million and a capital budget of more than $150 million. For 
2000-1, the Ontario budget shows $158 million for operations and $65 million for 
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lation, removing barriers to growth, and eliminating "red tape."7  The new 
PC Premier, Mike Harris, announced frequently that "Ontario is open for 
business" and appointed a Red Tape Commission to address regulatory 
obstacles which impede economic growth. According to information pub-
lished by the Red Tape Commission,8  it seeks among other things to: 

capital expenditures. 
Budget cuts to the MNR are also significant. Staff at the ministry has been cut almost 
in half from 6,639 in 1995 to 3,380 in 2000. In the budget plan 2000-01, capital 
expenditures from the MNR are $376 million, a decrease of $82 million or 18 percent 
from the $458 million in the interim 1999-2000 budget. 
A survey of conservation authorities conducted by ClELAP in April 2000 found that 
many conservation authorities have been forced to scale back programs, implement 
smaller remediation projects, and delay the implementation of new initiatives due to 
limited funding and staff resources. Overall, conservation authority staffing is at 50 
to 75 percent of levels before the provincial reduction in operating grants in 1995. 

7 	Ibid. at 8-9: 
Deregulation—or cutting "red tape" - has been a major component of the Common 
Sense Revolution. Environmental "red tape" cuts include air and water quality 
monitoring systems, environmental assessment hearings, environmental inspections, 
provincial oversight of rislcy undertakings such as mining, and municipal controls 
on developers. 
The first four years of the Common Sense Revolution accomplished most of the 
major cuts to environmental protection. During the report period, Bill 11 made some 
more small cuts to a few environmental laws. The province also cut the last of its 
acid rain monitoring program (total savings of this cut to the taxpayer: $100,000, an 
amount less than six percent of the $1.6 million annual budget of the Red Tape 
Commission). 
The effects of all the cuts are becoming clear. At the end of May 2000, the Corn-
mission on Environmental Cooperation (CEC) released its Taking Stock, 1997 report. 
The report ranks Ontario as the second worst polluting jurisdiction for total air 
releases, fourth worst for total releases to all media, and third worst for total transfers. 
The report shows that Ontario's total generation of pollutants increased by 5.9 percent 
from 1995 to 1997 and total transfers increased by 40 percent. 
This past year, the province made the Red Tape Commission a permanent legislative 
body. The RTC may be one of the most powerful and influential decision-makers in 
the province, but its deliberations and recommendations are exempt from access-to-
information laws. 

8 	The Red Tape Commission's website is at www.redtape.gov.on.ca. Red tape is described 
there as follows: 

Red tape refers to government measures that impede job creation and investment 
opportunities and diminish competitiveness by adding unnecessary, uncoordinated 
or unjustifiable requirements, restrictions, compliance, implementation or adminis-
trative costs to everyday business activities. 
It includes government imposed legislation, regulations, registration, licenses, per-
mits, approvals, restrictions, standards, guidelines, procedures, reporting, filing and 
certification requirements, paperwork, investigation, inspection and enforcement 
practices or other measures that truly are not needed to protect public health, safety 
and environment. 
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• "improve Ontario's business climate for investment and job cre-
ation." 

• "make government more responsive to consumers, institutions and 
businesses and to provide more effective and efficient customer 
service." 

• "help businesses keep their costs down." 
• "Obtain and keep good jobs, protect our standard of living and 

improve the quality of life." 
• keep the "regulatory focus ... on outcomes not process." 
• "Protect public health, safety and the environment." 

The new Environment Minister quickly announced that all environ-
mental regulation would be reviewed and "streamlined."' This review 
resulted in a report in 1996 calling for major changes.° 

9 	From "Environment review triggers 'alarm bells" by Martin Mittelstaedt, Globe & Mail 
(September 26, 1995): 

Environment Minister Brenda Elliott says the review is necessary because the min-
istry has not done a good enough job at ensuring the efficiency of the regulatory 
process. ... Ms. Elliott said the ministry has not served the public well and those 
wishing to construct environmentally contentious projects because of the length of 
time it takes for these assessments to reach decisions. ... 
To that end, the government plans to review the environmental assessment process, 
the rules under which most large projects deemed to have ecological impacts are 
judged. It is also considering slashing budgets given to citizens' groups - so called 
intervenor funding - to help them evaluate such projects. ... 
Ms. Elliott says streamlining the process is needed to help municipalities select waste 
disposal sites in a more timely and cost effective fashion. ... 
The Ontario Waste Management Association, a lobby group for garbage companies, 
is urging the government not to renew the intervenor funding legislation. 
The legislation "has created a bottleneck for the environmental assessment process," 
contends Nancy Porteous-Koehle, OWMA president. "It's being used to do nothing 
but derail projects. The whole environmental assessment process seems to be bro-
ken." 

And from "Tories ponder easing dump site scrutiny" by D. Girard, Toronto Star (October 
20, 1995): 

The provincial government is considering exempting dumps from environmental 
assessments as part of a plan to streamline the process. 
"It's very clear to me that the process is not working," Environment Minister Brenda 
Elliott said yesterday. "It's not timely, it's not efficient and it's not ending up with 
a predictable result." 
Elliott said the government has not decided how it will revise the process or when, 
but refused to rule out the possibility of landfill sites being spared environmental 
assessments. 

10 

	

	From "Ontario proposes environmental law overhaul" by James Rusk, Globe & Mail 
(August 1, 1996): 

The Ontario government yesterday proposed a sweeping overhaul of environmental 
regulation in the province designed to make it more responsive to the needs of 
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Bill 76 was passed in the following year (1996) and took effect in 
January 1997." It was hailed by the Ontario Government as a long overdue 
overhaul of the EAA which had remained more or less unchanged since 
it was passed in 1975. When Bill 76 was introduced, the Government 
claimed that the controversial amendments would make environmental 
assessment (EA) "less costly, more timely and more effective."i2  

There were numerous critics of the process, particularly within in-
dustry and municipal government. They complained bitterly about the 
expense of conducting EA studies, slow processing of applications by the 
Ministry of Environment (MOE), the "Iii-jacking" of the process by con-
sultants and lawyers, the burden of having to pay intervenor funding and 
costs to opponents, long and costly hearings, and lack of certainty about 
outcome (would approval be granted at the end of the process). For 
example, one commentator observed years ago that the "scheme of the 

economic growth and job creation. 
"Every dollar industry and municipalities save on the elimination of red tape and 
obsolete regulations is a dollar to invest in job creation and economic development," 
said the 72-page reform proposal, called Responsive Environmental Protection. 
The report said that a one-year review of environmental regulation in Ontario has 
found that the province's 19 environmental laws and 80 regulations are accompanied 
by unnecessary rules and red tape that act as barriers to job creation and economic 
growth. 
What the report proposes is a series of broad changes that would eliminate many 
regulations, some that are obsolete, others that are controversial, and place more 
reliance on voluntary compliance by industry with good environmental practices. 

11 	The amendments were contained in the Environmental Assessment and Consultation 
Improvement Act, 1996, S.O. 1996 c.27. For an excellent review and critique of the 
amendments see Professor Marcia Valiante (Faculty of Law, University of Windsor), 
"Evaluating Ontario's Environmental Assessment Reforms" (1999) 8 J.E.L.P. 215. The 
June 2001 Office Consolidation of the revised EA Act, containing the amendments arising 
from Bill 76 and subsequent amendments, is listed as Appendix 4 of this article. The 
most recent amendments to the EAA were enacted in June 200 lby Bill 57 (Schedule G), 
Government Efficiency Act, 2001, S.O. 2001 c.9. These amendments were not included 
in the June Office Consolidation, but have been inserted into the copy of the Act at 
Appendix 4 to this article. A list of related legislation is found at Appendix 13. 

12 	According to p.1 of "Compendium of Background Information" issued when Bill 76 was 
tabled in the Legislature, the Minister of Environment (Brenda Elliott) stated that her 
"government is committed to environmental assessment as a way to safeguard Ontario's 
environment and natural resources. ... Environmental protection remains the overriding 
objective of the act. ... A full environmental assessment will still be required and the key 
elements of the environmental assessment are maintained, including the broad definition 
of the environment, the examination of alternatives, the role of the Environmental As-
sessment Board as an independent decision-maker. These amendments will ensure high-
quality environmental protection while making it easier for people to participate in the 
decision-making process. This is great news for the environment." (Hansard at 3529, 
June 13, 1996) 
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[EAA] is simple, but its implementation is complex and time-consum-
ing.,,i3 

On the other hand, the process helped to uncover cases of flawed (or 
non-existent) planning and environmentally risky projects, increase ac-
countability, and involve the public in environmental decision-making to 
a much greater degree than ever before. Many observers and participants 
in the EA process were critical of the amendments or the Government's 
approach." Some said the changes did not go far enough's while others 
said that they would undermine environmental protection.'6  

In late 2000, CELA and the Resource Library for the Environment 
and the Law (RLEL) began work on a project entitled "Improving Envi-
ronmental Assessment in Ontario" (the EA Project), the first phase of 
which was to gather information and provide a scan of Ontario's current 
EA program under the revised Act. '7  In doing so, an Advisory Committee 

13 	Harry Poch, Corporate and Municipal Environmental Law (Toronto: Carswell, 1989) at 
228. An illustration of that complexity is seen in the following excerpt: 

The recurring headache for those responsible for advising proponents is to determine 
whether the particular undertaking in question is included in those undertakings 
subject to the Act, and if so, whether it is also included in the exemptions, exceptions 
from the exemptions, or exclusions from the exceptions. That problem is com-
pounded by the fact that these categories are in a relatively constant state of flux, 
with almost each issue of The Ontario Gazette bringing changes, and by the fact that 
different aspects or stages of any particular undertaking may be included in different 
categories in the regulations or as part of a class environmental assessment process. 
(at 311) 

14 The following comments are from a column by Dianne Saxe, an environmental law 
specialist and former MOE staff lawyer, in Hazardous Materials Management (August/ 
September 1996), an industry magazine: "However, the Minister's lack of forthrightness 
in introducing this Bill is another regrettable sign that the public cannot trust her to say 
what she means or to do what she says." 

15 	Terry Mundell, president of the Association of Municipalities of Ontario, informed the 
Legislative Committee reviewing Bill 76 that "if the province is not ready to exempt 
municipalities, then the proposed law should be amended to allow the minister to limit 
the environmental assessment and to give environmental-assessment boards less discre-
tion": from "Ontario Pushing New Environment Law" by James Rusk, Globe & Mail 
(August 8, 1996). 

16 	Ibid.: "Both Richard Lindgren of [CELA] and Mark Winfield of the Canadian Institute 
for Environmental Law and Policy told the committee that the discretionary power the 
new law would give the minister would gut the current environmental-review process.... 
Mr. Lindgren's interpretation is that once the changes are passed there will no longer be 
full environmental assessments of landfills, incinerators or any other projects with a 
major environmental impact. 'It marks the demise of sound environmental planning in 
Ontario.' 

17 	The author, Alan D. Levy, is the director of the EA Project and member of CELA's board 
of directors. He was a founder of CELA, and from 1990 to 1998 a Vice-Chair of the 
Environmental Assessment Board (now named the Environmental Review Tribunal). 
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was established'8  and public consultation was undertakeni9  As part of 
this phase another more focused paper, entitled "Scoping Issues and 
Imposing Time Limits by Ontario's Environment Minister at Environ-
mental Assessment Hearings - A History and Case Study," was published 
last year.2° 

Commencing in Fall 2000 and continuing for more than a year, many 
discussions and meetings (formal and otherwise) have been held, and 
correspondence and documentation exchanged, with stakeholders includ-
ing some environmental lawyers and consultants, planners, industry rep-
resentatives, municipal staff, gatherings of professional organizations, 
environmentalists, staff in the office of the Minister of Environment, MOE 
lawyers, staff with the Environmental Commissioner of Ontario and the 
Information and Privacy Commissioner, current and former staff of the 
MOE' s Environmental Assessment and Approvals Branch, current and 
former members and staff of the EA Board, academics, students and 
community members affected by specific EA undertakings. 

In addition, the author attended consultation sessions held by the EA 
Branch and met to discuss EA with the current Minister of Environment, 
Environmental Commissioner of Ontario, and Director of the EA Branch. 

18 	The 15 members of the Project's volunteer Advisory Committee are listed in Appendix 
3 of this article. CELA and RLEL express their gratitude to each of the Committee's 
members for their willing contribution of advice and assistance to the work of the Project. 
The opinions and comments expressed in this article are not necessarily those of any of 
the members of the Advisory Committee. 

19 	A survey form was distributed widely to representatives of the Ministry of Environment, 
other provincial agencies, municipalities, conservation authorities, planners, lawyers, EA 
consultants, industry, professional associations and environmental organi7ations. The 
form is at Appendix 3 of this article. The responses received are confidential, although 
the ideas and suggestions offered therein are reflected in this article. 

20 	Alan D. Levy, (2000) 10 J.E.L.P. 147. The text of the abstract prefacing that article is 
reproduced below: 

The creation of new statutory powers for the provincial Minister of Environment to 
scope issues (i.e. limit the number and range of issues which might be examined) 
for an environmental assessment matter referred to hearing, and to set a deadline for 
the tribunal to conduct the hearing and render its decision, was part of the provincial 
government's efforts to overhaul the EA process. The lengthy history behind the 
passage in 1996 of these controversial powers through amendments to the [EAM is 
reviewed in this article, along with a description and analysis of the experience of 
those involved in the only two EA hearings (Adams Mine and Quinte Landfill) which 
have been conducted since that time. Concerns and suggestions arising out of the 
use of these powers are discussed and highlighted. They touch on fundamental issues 
such as the purpose of the hearing process, tribunal independence, fairness, political 
intervention, procedural transparency, exercise of discretion, the purpose of EA 
planning, and the integrity of the EA process. Although experience with these powers 
is still rather limited, the article concludes that it is important to begin now to develop 
constructive recommendations to address the concerns which have been raised. 
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This article was completed in early 2002,21  a point which marks the 
passage of five years since the EAA was revamped. 

Among other things, this article attempts to introduce and explain the 
subject of EA for those who may have less familiarity or experience with 
it. Another objective was to provide a convenient and compact compila-
tion of some important documents and information sources on EA.22  For 
those with considerable background in the field this article traverses 
familiar territory which has been covered elsewhere. Notwithstanding the 
consultations described above, the article is not a representative opinion 
survey. Although it attempts to include differing perspectives on the 
subject, it reflects the author's point of view and opinions. This has 
influenced to some degree the selection of concerns and responses ex-
pressed by others, as well as other references which have been included 
in the article. 

It begins with a discussion of the role of EA in protecting the envi-
ronment (section 2), followed by a brief description of various elements 
of the EA process (section 3). Next, a section on the history of Ontario's 
EA regime (section 4) is provided as a back-drop for a review of the 
current program (section 5) and some commentary (section 6). The brief 
conclusion (section 7) is followed by a list of supporting information and 
documentation. 

What emerges from this review is the perception that apart from the 
Class EA System (a complex area which requires far more study and 
independent evaluation) the Ontario Government has retained an envi-
ronmental assessment program in name only. It appears that EA in this 
province has, after years of development and evolution, reverted from a 
progressive, open and environmentally enlightened planning and deci-
sion-making process to a narrow approach, one that focuses solely on 
identifying and mitigating the adverse biophysical effects of individual 
projects. And this at a time when most other jurisdictions have been 
forging ahead with incremental improvements to their EA programs.23  Of 
course, site specific mitigation exercises are necessary and important, but 

21 	The article is based primarily on information obtained before the end of 2001. Although 
changes and developments have continued to occur since then, there was time to reference 
only a few of them before submission of the final manuscript to the publisher. 

22 	This documentation, identified in the list of appendices at the end of the article, is available 
on request from CELA. 

23 To mention a few, there are advances elsewhere in cumulative and regional effects 
assessment, innovative approaches to monitoring, strategic level assessments, and sus-
tainability-based criteria for approvals. 
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was established2  and public consultation was undertaken. '9  As part of 
this phase another more focused paper, entitled "Scoping Issues and 
Imposing Time Limits by Ontario's Environment Minister at Environ-
mental Assessment Hearings - A History and Case Study," was published 
last year.2° 

Commencing in Fall 2000 and continuing for more than a year, many 
discussions and meetings (formal and otherwise) have been held, and 
correspondence and documentation exchanged, with stakeholders includ-
ing some environmental lawyers and consultants, planners, industry rep-
resentatives, municipal staff, gatherings of professional organizations, 
environmentalists, staff in the office ofthe Minister of Environment, MOE 
lawyers, staff with the Environmental Commissioner of Ontario and the 
Information and Privacy Commissioner, current and former staff of the 
MOE' s Environmental Assessment and Approvals Branch, current and 
former members and staff of the EA Board, academics, students and 
community members affected by specific EA undertakings 

In addition, the author attended consultation sessions held by the EA 
Branch and met to discuss EA with the current Minister of Environment, 
Environmental Commissioner of Ontario, and Director of the EA Branch. 

18 	The 15 members of the Project's volunteer Advisory Committee are listed in Appendix 
3 of this article. CELA and RLEL express their gratitude to each of the Committee's 
members for their willing contribution of advice and assistance to the work of the Project. 
The opinions and comments expressed in this article are not necessarily those of any of 
the members of the Advisory Committee. 

19 	A survey tom was distributed widely to representatives of the Ministry of Environment, 
other provincial agencies, municipalities, conservation authorities, planners, lawyers, EA 
consultants, industry, professional associations and environmental organizations. The 
form is at Appendix 3 of this article. The responses received are confidential, although 
the ideas and suggestions offered therein are reflected in this article. 

20 	Alan D. Levy, (2000) 10 J.E.L.P. 147. The text of the abstract prefacing that article is 
reproduced below: 

The creation of new statutory powers for the provincial Minister of Environment to 
scope issues (i.e. limit the number and range of issues which might be examined) 
for an environmental assessment matter referred to hearing, and to set a deadline for 
the tribunal to conduct the hearing and render its decision, was part of the provincial 
government's efforts to overhaul the EA process. The lengthy history behind the 
passage in 1996 of these controversial powers through amendments to the [EAA] is 
reviewed in this article, along with a description and analysis of the experience of 
those involved in the only two EA hearings (Adams Mine and Quinte Landfill) which 
have been conducted since that time. Concerns and suggestions arising out of the 
use of these powers are discussed and highlighted. They touch on fundamental issues 
such as the purpose of the hearing process, tribunal independence, fairness, political 
intervention, procedural transparency, exercise of discretion, the purpose of EA 
planning, and the integrity of the EA process. Although experience with these powers 
is still rather limited, the article concludes that it is important to begin now to develop 
constructive recommendations to address the concerns which have been raised. 
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they are not considered to be a proper substitute for EA planning (involv-
ing the assessment of factors such as need and alternatives). 

The result is little more than a project approval regime involving an 
over-abundance of direct political intervention in both process and out-
comes. Most key aspects of the EA program have been gutted, especially 
those components designed to promote transparency and accountability 
to the public.24  

In this new approach, potentially serious negative environmental im-
pacts are addressed and a project is approved if those impacts can be 
mitigated at modest cost. The current goal is for the project proponent to 
reach a "predictable outcome" (this means approval) in an efficient and 
effective manner (meaning quickly and cheaply) with as little interference 
(by Government regulators) and involvement in "process" (namely plan-
ning) as possible. 

2. 1HE ROLE OF EA IN ENVIRONMENTAL 
PROTECTION25  

The element of "integrated consideration" is based on a recognition that 
environmental concerns are interconnected, often causally, with concerns 
and decisions in the economic and social system. One purpose of introduc-
ing an environmental assessment procedure would be to ensure that poten-
tially significant environmental effects are integrated with the other issues 
considered in review of major undertakings.26  

What is EA and why is it important? EA has been defined as an "evaluation 
of the advantages and disadvantages to the physical environment and the 
social and economic life" of people resulting "from an activity or policy, 
in comparison with the likely advantages and disadvantages of alterna-
tives to the activity or policy."27  The EA planning process may be applied 

24 	It was the opinion of one survey respondent that the Government has sought to make EA 
ineffective in order to remove barriers to more economic activity and growth. The logic 
is that more projects will likely receive approval, more quickly, at less cost, and with 
fewer restrictions. 

25 	Readers familiar with the role of EA could skip to the next section of this article. 
26 	Ontario Ministry of the Environment, Green Paper on Environmental Assessment (Sep-

tember 1973), at 6. 
27 	Dr. D. James Kingham (former Vice-Chair of the Ontario Environmental Assessment 

Board), "Bolting the Barn Door While the Horse is Leaving" at 5, a paper presented to 
the Canadian Bar Association—Ontario Branch on December 5, 1992. He observed that 
"the repair of environmental damage after a project has proceeded is akin to bolting the 
barn door after the horse has left" (at 11). 
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not only to specific projects, but also to programs, policies or plans28  (the 
4 Ps), including standard setting, and should lead to a determination as to 
"whether the undertaking should proceed and, if so, what steps should be 
taken to reduce or mitigate the negative impacts."29  It entails the follow-
ing: 

This planning process usually consists of carrying out a study of the program, 
plan, or project. The study should be comprehensive. It should identify the direct 
and indirect costs of an undertaking in terms of such things as environmental 
degradation, the use of energy and resources, and social and economic disruption, 
and weigh these costs against the benefits from the undertaking. Its purpose is 
to discover the problems an undertaking might cause before a final decision is 
made to go ahead with it. ... 

Once completed, the study is required to undergo some form of public scrutiny. 
Thus, {EA}, unlike many traditional planning and decision-making processes, is 
designed to be an open and public process." 

It is widely accepted that EA is the most important environmental protec-
tion tool available to industrial society, and as such has "ambitious ob-
jectives.' 31  In fact, it is recognized at an international level in instruments 

28 	Rodney Northey and John Swaigen, "Environmental Assessment," chapter 9 in David 
Estrin and John Swaigen, Environment On Trial, 3n1  ed. (Toronto: Emond Montgomery 
Publications Limited, 1993), at 189: 

To achieve the goal of sustainable development, [EA] should not simply focus on 
individual projects. The overall purpose of [EA] is to ensure that environmental 
concerns are considered throughout the planning process, from a general evaluation 
of needs and alternative responses to detailed design of the preferred alternative. 
Environmental assessment may be more effective as a planning tool by scrutini7ing 
not only individual projects but also the larger framework of plans, programs, and 
policies into which the individual projects fit. 

29 	Ibid. at 188. 
30 	Ibid. at 188-9. The study process leads to the preparation of a report, or series of reports. 

This documentation is referred to collectively as the EA. One survey respondent empha-
sized that the public should be engaged even before the design of the specific EA study 
process has been determined. 

31 They are described in the following passage from Rodney Northey and William A. 
Tilleman, "Environmental Assessment," at chapter 6 in Environmental Law and Policy, 
2Lid ed. (Toronto: Emond Montgomery Publications Limited, 1998) at 189-90: 

An environmental assessment may serve ambitious objectives. To serve the objective 
of considering the broadest range of potential environmental effects, environmental 
assessments have used an expansive definition of the environment, including the 
natural environment and the human social, economic, and cultural environments. To 
serve the objective of reducing effects upon the environment, environmental assess-
ments have examined not only the project itself, but project alternatives and alter-
native ways of carrying out the project. To serve the objective of developing public 
support for assessment decision making, environmental assessments have involved 
broad consultation, access to assessment documents, and hearings with intervenor 
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such as the 1991 "Convention on Environmental Impact Assessment in a 
Transboundary Context" (referred to as the Espoo Convention) of the 
United Nations Economic Commission for Europe (UNECE).32  

EA has been described as follows: 

The concept of the environmental assessment is no more complex than the age-
old common wisdom that "an ounce of prevention is worth a pound of cure." ... 
[T]he process must be efficient and fair. Each project should receive the amount 
of time—and the kind of assessment—it requires. ... [T]he principle of anticipate 
and prevent should always take precedence over the less effective and more 
expensive approach of react and cure. Only in this manner can we begin to assure 
a sustainable economy in a healthy environment.33  

EA makes it possible for most, if not all, risks and impacts to be determined 
and analyzed before an undertaking is permitted to proceed. In other 
words, look before you leap! The basic intent of the EAA "is to bring to 
bear on the issue at hand the best information and scientific insight that 
can be mobilized.' 34  However, "EA is only one component of the im-
mensely difficult task of integrated planning and management of all hu-
man enterprises to ensure social and environmental sustainability.' 35  

If significant potential environmental problems cannot be avoided or 
minimized in the design or location of a project, approval should be 
refused so that harmful pollution is thereby prevented before it occurs 
and without the burden of any remediation costs. 

Other benefits from EA include: 

funding for independent and expert examination of assessment results. Environmen-
tal assessment must have ambitious objectives if it is to address successfully the 
many public interests in the environment. 

32 	Canada signed this Convention in 199 land ratified it in 1998. The preamble notes "the 
interrelationship between economic activities and their environmental consequences" 
and the "need and importance to develop anticipatory policies and of preventing, miti-
gating and monitoring significant adverse environmental impact in general." It recognizes 
the "need to give explicit consideration to environmental factors at an early stage in the 
decision-making process by applying environmental impact assessment, at all appropriate 
administrative levels, as a necessary tool to improve the quality of information presented 
to decision makers so that environmentally sound decisions can be made paying careful 
attention to minimizing significant adverse impact." The Convention is reproduced in 
Appendix III of Stephen Hazell, Canada v. The Environment (Toronto: Canadian Envi-
ronmental Defense Fund, 1999) at 203. 

33 	Robert de Cotret, former federal Minister of Environment (Progressive Conservative), 
addressing Parliament on June 18, 1990 during his introduction of the Canadian Envi-
ronmental Assessment Act. 

34 	Len Gertler, former Vice-Chair of the Environmental Assessment Board, in an address 
to the Technical University of Nova Scotia on May 14, 1992. 

35 	Phil S. Elder (law professor, University of Calgary), "Environmental and Sustainability 
Assessment" (1992), 2 J.E.L.P. 125 at 129. 



ENVIRONMENTAL ASSESSMENT IN ONTARIO 185 

• involving the affected public in the information-gathering process 
in order to augment the supply of local (and perhaps traditional) 
knowledge, and experience; 

• democratizing the process;36  
• making decision-making more transparent and rational;37  
• internalizing costs;38  
• resolving or narrowing disputes; 
• increasing public acceptance of decisions once they have been 

made.39  

Paul Emond referred many years ago to this last issue in the following 
passage: 

Given that a certain level of assessment already exists under other regulatory 
provisions, why has the public been so eager to see further "environmental 
assessments" take place? The public, having lost confidence in private industry, 
has apparently now lost confidence in the government's ability to regulate de-
velopment in "the public interest." 

Assessment apparently offers a formal guarantee to the public, the proponent 
and government that major projects will not proceed unless the proposed project 
survives a full assessment of the potential consequences of proceeding. ... The 
proponent needs environmental assessment because it may be the only way to 
"prove" to a skeptical and increasingly conservative public that a proposed 
project should go ahead. Without a full and frank examination of the political, 
emotional and technical issues associated with a particular project, public hos-
tility and resentment to proposed projects may well spell their demise. ... And 
finally, government sees impact assessments as the best way to ensure that its 

36 	Supra note 28, Environment On Trial, 3rd ed. at 190: 
Instead of leaving the analysis solely to industrial experts and government bureau-
crats and politicians, [EA] asks the public about their concerns and gives them a 
chance to make their own evaluation of the effects of a project. Thus, [EA] shifts 
power away from proponents, bureaucrats, and experts toward the affected public. 
This loss of authority explains one aspect of the ongoing opposition to [EA]. 

37 	One survey respondent commented that the public should also be included in decision-
making. 

38 	Supra note 28 at 191: 
[EA] may also facilitate a significant change in responsibility for paying the costs 
of health problems, social disruption, and environmental degradation. As discussed 
above, projects may cause significant social costs. In the past, these costs have been 
"externalized"; that is, they have not been borne by the proponent, but by others. 
One of the questions raised by [EA] is, "Who will pay for the adverse effects?" [EA] 
forces this question to be asked and answered before the program or project is 
approved. 

39 	In the opinion of one survey respondent, EA should be recognized as a valuable educa-
tional tool. 
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views and the broader public interest are built into the decision-making process. 
The public interest seems to have extended into most facets of our modem society 
and environmental assessment is simply one of the most recent and most per-
vasive aspects of this phenomenon. It is clear that environmental assessment is 
not a passing fad; it is here to stay.4° 

It is submitted that all aspects of EA legislation, policies, guidelines and 
practices ought to be evaluated in light of the above-noted goals and 
benefits. 

3. EA PROCESS AND DECISION-MAKING" 

The Environmental Assessment Act states that all sites have to be considered 
and the best solution is the one that must be selected... the EA Act stipulates 
that all alternatives must be explored.42  

The role of EA in environmental planning and decision-making involves 
both "discharge approval laws and land-use planning laws."43  It has been 
recognized by no less authority than the Supreme Court of Canada:44  

40 	Professor D. Paul Emond (Osgoode Hall Law School, York University), Environmental 
Assessment Law in Canada (Toronto: Emond-Montgomery Ltd., 1978), at 2-4. 

41 	Readers familiar with the nature of the EA process could skip to the next section of this 
article. 

42 	MPP Mike Harris (PC) on June 27, 1991 in the Ontario Legislature: Hansard at 2399. 
43 	Rodney Northey and William A. Tilleman, supra note 31 at 190: 

Environmental assessment is unlike other environmental laws in the breadth of its 
procedural requirements. For example, it encompasses and exceeds the requirements 
of two different environmental regimes that are also regarded as having broad scope: 
discharge approval laws and land-use planning laws. In relation to discharge approval 
laws that focus on point source emissions and technologies to capture emissions, 
environmental assessment goes beyond such requirements by making provision to 
examine alternatives to such emissions—for example, through alternative production 
processes or alternative emission technologies. Environmental assessment also goes 
beyond discharge laws by making provision to examine more fully the effects of 
emissions, including social and cultural effects, and cumulative effects. Second, in 
relation to land use planning laws that set out separation distances between neigh-
bouring uses of land and zone areas to prohibit or restrict certain uses, environmental 
assessment includes consideration of these requirements, but also makes provision 
to examine alternative locations and thereby determine a preferred location in light 
of all potential advantages and disadvantages. In short, environmental assessment is 
intended to be a comprehensive process to address all fundamental environmental 
issues. Where a proposed action does not stand up to this scrutiny, environmental 
assessment should stop the action from proceeding. 

44 	Friends ofthe Oldman River Society v. Canada (Minister of Transport) (1992), 7 C.E.L.R. 
(N.S.) 1 (S.C.C.) at 51-52 (from the majority opinion of La Forest J.). 
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Environmental impact assessment is, in its simplest form, a planning tool that is 
now generally regarded as an integral component of sound decision-making. Its 
fundamental purpose is summarized by R. Cotton and D.P. Emond in "Environ-
mental Impact Assessment," in J. Swaigen, ed., Environmental Rights in Canada 
(Toronto: Butterworths, 1981), p.245, at p.247: 

"The basic concepts behind environmental assessment are simply stated: 
(1) early identification and evaluation of all potential environmental con-
sequences of a proposed undertaking; (2) decision making that both guar-
antees the adequacy of this process and reconciles, to the greatest extent 
possible, the .proponent's development desires with environmental protec-
tion and preservation." 

As a planning tool it has both an information-gathering and a decision-making 
component which provide the decision-maker with an objective basis for granting 
or denying approval for a proposed development: see M.I. Jeffery, Environmen-
tal Approvals in Canada (Toronto: Butterworths, 1989), at p. 1.2 §1.4; D.P. 
Emond, Environmental Assessment Law in Canada (Toronto: Emond Montgom-
ery, 1978), at p.5. In short, environmental impact assessment is simply descrip-
tive of a process of decision-making. 

The planning component of EA is a complex process which involves 
numerous steps and study. In very simple terms, it begins with a problem 
or opportunity to be addressed. An investigation plan or study process is 
developed to explore the problem or opportunity. Alternatives (options) 
are selected and assessed, based on appropriate criteria, and ultimately a 
solution (the preferred alternative) is selected. 

Steps along the way can include gathering information, assessing 
data, consulting with affected parties, establishing and weighting criteria, 
assessing need,45  examining all aspects of the environment (biophysical, 
social, economic, cultural, and their inter-relationships), scoping environ-
mental issues, screening for a reasonable range of alternatives, examining 
alternatives to and alternative methods,46  ranking alternatives, conducting 

45 	From section 3.8.2 of MOE Guideline E-3, "Environmental Assessment (EA) Planning 
and Approvals" (April 1994): 

The word "need" is not a term which is used in the EA Act. Despite this, the issue of 
whether a specific proposal is "needed" often arises in planning, and is one which 
the EA Board considers to be important. ... 
The comparison of the undertaking to the do nothing alternative is a key aspect of 
demonstrating the "need" forthe undertaking. This provides the basis for determining 
that the advantages of proceeding with the undertaking outweigh the disadvantages 
to the proponent and the people of the Province. 

46 "Alternatives to" an undertaking have been defined as those alternatives which are 
functionally different ways of approaching and dealing with a problem or opportunity. 
For example, an alternative to garbage disposal is reducing or eliminating the amount of 
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an alternatives analysis (comparing alternatives), determining net envi-
ronmental effects,47  selecting and applying evaluation processes, scaling 
of results, undertaking risk assessment and risk management, conducting 
sensitivity analyses, providing clear and complete documentation, and 
making decisions.48  

Over the years, numerous EAB decisions and MOE materials have 
discussed features which are desirable in EA planning Among other 
things, a proper EA process should be as transparent, methodical, trace-
able,49  iterative,50  rational and objective as possible. The evaluation pro-
cess has been defined as: 

The process involving: the identification of criteria; rating of predicted impacts; 
assignment of weights to criteria; and the aggregation of weights, rates, and 
criteria to produce an ordering of alternatives. Evaluation methods are concerned 
with the aggregation stage of this process.5' 

Public consultation, a key ingredient in EA, is considered to be the re-
sponsibility of a proponent and should happen as early as possible in the 
process. Consultation ought to be "open, forthright and co-operative" and 
provide all of "the information required for meaningful consultation to 
take place."52  It must respect the public's need "to be adequately informed, 
to question and to be listened to." At the same time, those affected by a 
proposed undertaking "have the responsibility to share in a co-operative 
search for the best solution." As an aid to the public's involvement, 
participant or intervenor funding can help the public to seek independent 
advice and verification (both technical and legal) of the proponent's 
information and position. Contentious issues can be referred to mediation 
or adjudication for resolution. 

garbage which is produced at source. "Alternative methods" of carrying out the under-
taking are different ways of doing the same activity. For example, in the case of garbage 
disposal, expanding an existing landfill or establishing a new facility. 

47 	Net environmental effects are the environmental effects of an undertaking, or its alter-
natives, after mitigation potential has been taken into account. 

48 	These are not listed in the order in which an EA study would necessarily unfold. 
49 	Traceability enables an outsider to follow and understand the development and imple-

mentation of the EA process. 
50 	An iterative process involves the repetition of steps along the way a number of times, 

particularly as new information or issues emerge, in order to reach a convergent and 
consistent outcome. 

51 	VHB Research & Consulting Inc. et al., Evaluation Methods in Environmental Assess-
ment (MOE, 1990) at 105. 

52 	MOE Guideline E-2, "Pre-Submission Consultation in the Environmental Assessment 
(EA) Process" (April 1994) at §1.0. 
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In the EA process, as with many other areas, responsible decision-
making ought to be independent, informed, transparent, consistent, con-
sensual, fully explained and credible. Decision-making must recognize 
that the stark reality of scientific uncertainty.° leaves evaluations and 
predictions tenuous at best. Ecological and ethical principles (for example, 
the precautionary principle, cumulative impacts, 54  sustainable develop-
ment, ecosystem planning, watershed and bioregional management, 
avoidance v. mitigation, resource preservation, guarding environmentally 
sensitive areas, internalizing costs, protecting future generations, social 
equity,55  and preserving natural habitat and biodiversity) should be 

53 	See D. Wismer, B. Shuter and H. Regier, "Predictive accuracy of a model of thermal 
impact of the Bruce Nuclear Power Development on bass: 20 years later" (Institute for 
Environmental Studies, Monograph no.14, University of Toronto, 1997). They referred 
to "uncertainty and error" as the "constant companions" of ecologists (at 4), and identified 
ecosystems as "not only more complex than we think, but more complex than we can 
think." And at 6: 

Applied ecological science is not a search for everlasting truth but more of an exercise 
to better define the limits of everlasting error. The science is necessarily based upon 
likelihoods (typically expected values occurring within some confidence band) and 
very few unassailable facts. The use of numbers, computer models and statistical-
based surveys does not guarantee conclusive results or avoid the need for scientists 
to make judgments. 

54 	One survey respondent indicated that impacts almost never occur in isolation, and distin-
guished between incremental (project by project) and cumulative assessment ("the tyr-
anny of small decisions"). EA must therefore be integrative and interdisciplinary, and 
involve collaborative study of "the interactive and synergistic nature of multiple projects 
occurring within a given environment." 

55 	In the 1989 Halton EA decision (file CH-86-02), the Joint Board noted the following 
concern raised by some members of the public: "Social Equity - Residents of this area 
feel that they have received waste from the wider community for long enough and it is 
somebody else's turn to receive waste now." (at 24). The issue of economic inequity is 
raised in the following excerpt from Reg Lang, "Environmental Impact Assessment: 
reform or rhetoric?," in William Leiss (ed.), Ecology versus Politics in Canada (Toronto: 
University of Toronto Press, 1979), at 248: 

Clearly, this [EA] is a political process. But it cannot just be the politics we have 
now. Environmentally, it would be self-defeating to rely on current political proc-
esses which undervalue environmental factors, as they do the well-being of the less 
privileged in society. The two are closely related at this point, for a characteristic of 
that North American blend described above is that it distributes its costs and benefits 
quite unevenly among its members. And so the poor suffer most from deteriorated 
environments—living in the most unsatisfactory housing, in inner cities where the 
air is heavily polluted and the noise is most oppressive, or in rural slums with the 
fewest available means for weekend escape to better environments. They are also 
likely to pay a disproportionate share of the costs to remedy environmental problems. 
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understood, identified and incorporated into evaluations and decis- 
ions. 56 

Over time, many important and desirable attributes of an EA process 
have been discussed in the substantial volume of literature which has 
accumulated on this subject. The list includes the following: 

Goals 

The development of clear goals is recognized as an essential element 
of EA. Two areas which have been identified are: 

• local, national and global sustainability; 
• environmental protection through integrative decision-making 

(biophysical, social and economic). 

Scope 

• EA to involve the 4 P's—projects, plans, programs and policies 
(including standard setting);57  

56 	By way of example, the following excerpt is from a strategic plan document developed 
and published by the Environmental Assessment Board in 1993: 

There is a greater and more widespread awareness of the global environmental 
hazards resulting from human activities. This awareness recognizes that more than 
traditional industrial processes affect the global environment: "affluence" localized 
in the midst of widespread poverty and our preferences for certain values and 
lifestyles contribute in a fundamental way to the self-inflicted global environmental 
hazard. 
In the face of this awareness, the sustainability ethic has arisen. This ethic will require 
that the Board: 

- anticipate and prevent environmental problems 
- require thorough environmental cost accounting for development proposals 
- make informed decisions 
- provide for conservation of environmental capital 
- put quality of development before quantity 
- respect nature, and respect the rights of future generations ... 

Policies to address economic stress will be tempered by the awareness of global 
environmental hazards and acceptance of the sustainability ethic. ... 
The coming generation will expect and demand that the "powers that be" (corporate 
or government) ensure that environmental quality is maintained. Such demands for 
enhanced environmental quality may well be coupled with the apparently antithetical 
demand that individuals not be required to devote more of their own personal 
resources and energy to providing such enhanced environmental quality. 

57 	"Strategic environmental assessment" (SEA) involves the EA of policies (the inspiration 
for an action), plans (set of coordinated and time objectives for a policy's execution) and 
programs (set of projects in a particular area), in that order. According to SEA theory, 
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• must apply to all undertakings (both public and private sector) that 
may have environmentally significant effects (direct or indirect, 
local or global); 

• only ground for exemption from EA process to be environmental 
emergency, in which case full evaluation still required after the 
event; 

• to involve environmental effects which occur both inside and 
outside of the legislation's geographic jurisdiction; 

• clear and automatic (not discretionary) application to undertak-
ings; 

• undertaking's purposes to be critically examined; 
• comparative evaluation of feasible and sustainable alternatives 

(including do nothing, alternatives to, and alternative methods) 
required (but excluding alternatives involving unacceptable risk), 
even though some of these may not be viable options for the 
proponent;58  

• worst case scenarios (for example, resulting or caused by acci-
dents, errors or natural calamity) must be included in analysis; 

• analysis to include evaluation of all environmental, social and 
economic costs (including all decommissioning, monitoring and 
post-project maintenance and supervision); 

• impacts from other existing and proposed activities (cumulative 
effects) must be fully considered.59  

projects should be examined only after decisions have been made on policies, plans and 
programs. See Stephen Hazel] and Hugh Benevides, "Federal Strategic Environmental 
Assessment: Towards a Legal Framework" (1997), 7 J.E.L.P. 349. The Espoo Convention 
(Environmental Impact Assessment in a Transboundary Context), supra note 32, provides 
that although EA should "as a minimum requirement, be undertaken at the project level 
of the proposed activity," its principles should be applied to policies, plans and programs 
to "the extent appropriate" (Article 2, section 7). 

58 	The UNECE Espoo Convention (Convention on Environmental Impact Assessment in a 
Transboundary Context), supra note 32, provides that EA documentation must, at a 
minimum include a "description, where appropriate, of reasonable alternatives (for ex-
ample, locational or technological) to the proposed activity and also the no-action alter-
native" as well as a description of the potential environmental impact of the alternatives, 
and its significance: Article 4 and paragraphs (c) and (d) of Appendix II. 

59 	Environment Canada, Strengthening Environmental Assessment for Canadians - Report 
of the Minister of the Environment to the Parliament of Canada on the Review of the 
Canadian Environmental Assessment Act (March 2001), at 21: 

Under the current Act, the consideration of cumulative effects is limited to the 
environmental assessment of individual project proposals. During the [5-year] re-
view, a number of organizations suggested that regional or area-wide reviews of 
development activity and proposals within an ecosystem or geographic region may 
be better able to address cumulative effects, make more efficient use of scientific 
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Process 

• an integrated and comprehensive planning process, involving 
broad range of environmental considerations;6° 

• process available for joint decision-making involving multiple 
jurisdictions; 

• protocol developed for involvement of and consultation with First 
Nations; 

• competent technical analysis; 
burden of proof on the proponent; 

• identify best options, not just acceptable proposals; 
• disclosure of degree of confidence (risk of error) in the formulation 

of predictions; 
• decision criteria to be rigorous and binding on decision-makers; 
• EA study and decision-making to be open; 
• process must be efficient; 
• early opportunity for public participation (beginning at the front-

end of the process); 
• well-understood channels to be available for public participation 

and involvement of stakeholders; 
• requirement of full disclosure by proponent and access to infor-

mation by intervenors and participants;61 

expertise and local knowledge, and provide more consistent requirements for indus-

try. 
In an effort to improve the systematic consideration of cumulative effects, the bill 
would recognize the value of regional studies in assessing cumulative environmental 
effects, and in streamlining project assessments where provinces and territories are 
in agreement with such an approach. The proposed amendment would recognize that 
federal authorities could participate in such regional approaches and that the results 
of these studies could be used in conducting environmental assessments under the 
Act, including the consideration of any cumulative environmental effects. 
In support of these proposed changes, the Agency proposes to work with federal 
departments to refine cumulative effects guidance material flu-ther, and to serve as a 
clearinghouse for sharing ideas and experiences on best practices and case studies. 

60 	A survey respondent indicated, by way of example, that EA studies for electricity gen-
eration projects ought to consider issues such as the environmental effects of coal mining 
and transport prior to arrival at the power plant, power transmission and distribution, and 
the fate of nuclear waste and its long-term management (for hundreds of years or more). 

61 	The 1998 Aarhus Convention (Convention on Access to Information, Public Participation 
in Decision-making and Access to Justice in Environmental Matters) of the UNECE 
(United Nations Economic Commission for Europe), to which Canada is not yet a 
signatory, notes in the preamble that in order to assert one's right to an environment 
adequate for "health and well-being," and to "protect and improve the environment for 
the benefit of present and future generations, ... citizens must have access to information, 
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• participant and intervenor funding programs provided to ensure 
active and informed public participation;62  

• process to be fair. 

Administration 

• EA system to be administered by an agency independent of gov-
ernment, political and other interventions; 

• EA requirements to be included in legislation, and be specific, 
mandatory and enforceable. 

Public Hearings 

• opportunity for review in a public forum, such as a hearing before 
a tribunal; 

• the tribunal should not be part of the Ministry of the Environ-
ment° 

• the tribunal and its members should be non-partisan, and inde-
pendent of government, political and other interventions; 

• tribunal members to be representative of the community at large; 
• members to be selected through a non-partisan and public process; 

be entitled to participate in decision-making and have access to justice in environmental 
matters." The Convention, found at www.unece.org/env/pp,  includes the following def-
inition at Article 2, par.3: 

"Environmental information" means any information in written, visual, aural, elec-
tronic or any other material form on: 
(a) The state of elements of the environment, such as air and atmosphere, water, soil, 
land, landscape and natural sites, biological diversity and its components, including 
genetically modified organisms, and the interaction among these elements; 
(b) Factors, such as substances, energy, noise and radiation, and activities or meas-
ures, including administrative measures, environmental agreements, policies, legis-
lation, plans and programmes, affecting or likely to affect the elements of the envi-
ronment within the scope of subparagraph (a) above, and cost-benefit and other 
economic analyses and assumptions used in environmental decision-making; 
(c) The state of human health and safety, conditions of human life, cultural sites and 
built structures, inasmuch as they are or may be affected by the state of the elements 
of the environment or, through these elements, by the factors, activities or measures 
referred to in subparagraph (b) above. 

62 	The Aarhus Convention, ibid., recognizes in its preamble the "importance of the respec-
tive roles that individual citizens, non-governmental organizations and the private sector 
can play in environmental protection," and that "citizens may need assistance in order to 
exercise their rights." 

63 	One respondent suggested that the tribunal should not be controlled by any Ministry, in 
order to minimize government influence and interference. 
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• if the tribunal makes a binding decision, rather than a recommen-
dation, there should be a statutory right of appeal from that deci-
sion. 

Approval Requirements 

• substantial net positive social impact; 
• no approval of environmentally damaging or unsustainable un-

dertakings, or where environmental impacts uncertain or serious, 
regardless of the profitability or desirability of the proposal; 

• full contingency planning; 
• terms and conditions to be enforceable; 
• legislated post-project evaluation; 
• compliance enforcement mechanisms; 
• monitoring of effects.' 

4. HISTORY OF EA IN ONTARI065  

As one of the first jurisdictions in the world to consider implementation of 
environmental impact assessment legislation and at the same time (in its 
"Green Paper on Environmental Assessment' of September 1973) to affirm 
the need for a high degree of public participation in the process, the Ontario 
government is to be congratulated. 

However, for these very reasons, it is important that those who will follow 
Ontario s actions have, for a precedent, legislation which offers to the public 
the proper access to the assessment process. This will be the best means of 
ensuring that the quality of the environment will be stabilized and main-
tained.66  

64 	The Espoo Convention (Convention on Environmental Impact Assessment in a Trans-
boundary Context), supra note 32, contains the following list of objectives for "Post-
Project Analysis" (Article 7, Appendix V): 

(a) Monitoring compliance with the conditions as set out in the authorization or 
approval of the activity and the effectiveness of mitigation measures; 
(b) Review of an impact for proper management and in order to cope with uncer-
tainties; 
(c) Verification of past predictions in order to transfer experience to future activities 
of the same type. 

65 	For a detailed history of EA in Ontario see Marcia Valiante supra note 11 at 217-23, and 
Environment on Trial, 3" ed., supra note 28 at 193-6. Readers familiar with the history 
of EA in Ontario could skip to the next section of this article. 

66 	CELA's "Principles for Environmental Impact Assessment - Submissions Concerning 
the Ministry of Environment Green Paper on Environmental Assessment" (Toronto, 
October 1973) at 1. 
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The Canadian Environmental Law Association (CELA) has long been an 
advocate for a comprehensive and rigorous EA regime. Almost from its 
inception in 1970, CELA campaigned for the creation of EA legislation. 
The Ontario Government's response began with the issue of the MOE's 
Green Paper on Environmental Assessment in 1973. In his introduction, 
the Environment Minister (James A.C. Auld) noted that existing environ-
mental protection legislation "has not provided the means of ensuring that 
all environmental factors are considered in a comprehensive and co-
ordinated fashion, including public input, before major projects and tech-
nological developments proceed." 

The Green Paper referred to the Ministry's increasing emphasis on 
"preventive aspects of environmental management" in order to "attempt 
to identify and resolve potential environmental problems as they emerge 
and before actual environmental damage occurs" (at 3). It urged that a 
new approach be taken: 

A procedure should be developed to bring about an integrated consideration at 
an early stage of the entire complex of environmental effects which might be 
generated by a project. ... Without a strong provincial involvement in this area, 
society could often be in a situation of reacting to environmental problems which 
could have been avoided. (at 5) 

One month after the Green Paper was released, CELA responded with 
written submissions urging that several fundamental principles must be 
• incorporated into EA procedure in. order to ensure environmental protec-
tion: 

(1) The law must require social and environmental assessment studies and 
cost-benefit analyses prior to project development approval for projects 
likely to have significant environmental impact. ... 

(2) The creation of an independent, powerful environmental review board is a 
prerequisite to public confidence in the new procedures. ... 

(3) Any person should be able to require the board to consider whether a 
proposed project needs an environmental assessment or (if an assessment 
has been filed) whether it adequately explains expected environmental 
effects. ... 

(4) Public access to all information about proposed projects must be guaran- 
teed. ... 	 • 

(5) A firm timetable must be established for implementation of the legislation 
in both the public and private sectors. ... 

(6) Public or private funds should be available to objectors acting in the public 
interest. ... 
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(7) 
	

The environmental assessment document must contain all responsible con- 
tentions of interested or affected persons, outside experts, organizations 
and governmental agencies on the possible environmental and social im-
pacts° of a proposed project. ... 
The originator or proponent of an undertaking should prepare and pay for 
its assessment. ... 
The review board, working with the Ministry of the Environment staff, 
should assure that all stages of the assessment process follow proper pro-
cedures. ... 
Early notice of a proposed project must reach all those interested and likely 
to be affected." 

CELA's submission refers to a resolution passed by the Canadian Bar 
Association (CBA) which "supports public participation in the planning 
and approval of projects that have a significant environmental impact" 
and requires such projects "be preceded by an environmental impact 
study, paid for by the proponent."69  It also called for full disclosure to the 
public, a mandatory public hearing if requested by objectors, and the right 
of objectors (without having to demonstrate "a special interest or dam-
age") with leave of a court to have the project reviewed. 

67 	In Meaford, Re (1990), Doc. CH-88-03 (Ont. Joint Bd.), the Joint Board noted: "The 
need for an assessment of the social impacts of the undertaking and its alternatives arises 
from the definition of environment in the EAA, which includes the 'social, economic and 
cultural conditions that influence the life of man or a community.' (at 51) 
In Steetley Quarry Products Inc. (Steetley), Re (1995), 16 C.E.L.R. (N.S.) 161 (Ont. Joint 
Bd.), costs award at (1995), 19 C.E.L.R. (N.S.) 212 (Ont. Joint Bd.), an EA landfill case, 
the Joint Board noted the definition provided by an expert witness (Dr. Audrey Armour) 
for social impacts as "changes that would occur as a result of a proposed development 
on the people's way of life, and in particular their day to day activities, on their cultural 
traditions, for example shared beliefs or values and customs, and on their community, 
and that includes things like the community's population structure, its cohesion, its 
character, and the services and facilities which provide for the quality of life of residents 
of that community" (Vol. 16 at 362). The Board also received the following definitions 
of standard and "special" impacts from Dr. Armour: 

Standard impacts are the direct or indirect results of the changes in the environment, 
either from the developments, for example, the displacement of residents, or its 
externalities, noise pollution and traffic effects. Special impacts may result from the 
people's perceptions of the proposed facility and its potential risk. Special impacts 
can also result from the planning and approvals process, in terms of people's feelings 
of powerlessness, inequity, or unfair treatment. Dr. Armour indicated that special 
impacts are considered because these perceptions can influence how residents react 
to standard impacts, particularly the importance they attach to those changes in their 
way of life, in their cultural traditions, or in their community. 

68 	CELA, supra note 66 at 2-5. 
69 	Ibid. at 7, "Public Participation in Environmental Decisions," Key-note Resolution No.3, 

55th Canadian Bar Association Annual Meeting—Vancouver, 1973. 
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The EAA was passed in 197570  but not proclaimed in force until 1976, 
approximately 15 months later. It applied to undertakings of provincial, 
municipal or other public bodies, and as of January 1977, to "major 
commercial or business enterprises designated by regulation." However, 
regulations were promptly passed exempting municipalities, numerous 
Ministries and other agencies such that "few undertakings remain within 
the ambit of the Act."72  Of those that did remain covered, the Minister of 
Environment "issued a host of exemption orders" which may have in-
cluded some conditions with respect to environmental concerns or plan-
ning. 

Professor J.W. Samuels noted that by 1978 only one EA had been 
submitted (a Class EA) and observed: 

The fundamental problem of [the EAA] is that it promises so much and can 
deliver so little. ... I suggest there are tolerable limits to the gap between the word 
and reality of legislation. When the practice bears no resemblance to the reading 
of the Act, then the illusion breeds a sense of disrespect which is dangerous. ... 
It is becoming tiresome hearing the Ministry repeat over and over again that the 
Act is not intended to do what it says it does. ... 

The [EAA] was never intended to apply as it reads. It will never be applied in 
that way. Except to those in the Ministry and a few persons outside it, the Act is 
an illusion. It exists only as an exemption process. Before the people of Ontario 
lose all faith in the promise, it is time to make environmental assessment mean-
ingful. The Act should be amended to make clear that it applies only to major 
undertakings of significant environmental concern. Then, instead of granting 
exemptions, the government should apply its legislation and put into real oper-
ation the environmental assessment system.' 

70 	According to Professor Doug Macdonald, "[CELA] in 1975 played an important part in 
both developing and lobbying for adoption of the [EAA]": The Politics of Pollution 
(Toronto: McClelland & Stewart Inc., 1991) at 46. 

71 	Professor J.W. Samuels (Faculty ofLaw, University ofWestem Ontario), "Environmental 
Assessment in Ontario: Myth or Reality?" (1978), 56 Canadian Bar Review 523. 

72 	Ibid. at 525. 
73 	Ibid. at 528-9, 532. The exemption approach in the Act is explained in the following 

passage from Environment On Trial, 3KI ed., supra note 28 at 194-5: 
When the Ontario government first proposed an environmental impact assessment 
process, it envisioned an amendment to the Environmental Protection Act that would 
authorize the government, in its absolute discretion, to designate individual projects 
that it considered significant. Environmentalists feared—with justification, as it turns 
out—that such a process would result in the vast majority of harmful projects 
escaping assessment. Led by [CELA], public pressure caused the government to 
reverse its earlier position and enact a statute that required all public sector projects 
to be assessed. A more logical approach would have been a statute such as the US 
National Environmental Policy Act, specifying that undertakings having significant 
environmental impact would be subject to assessment; but looking at the successful 
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The gradual expansion of the EAA to public sector projects is described 
in the following account: 

The first public sector expansion of the Act was to conservation authorities in 
1977. Municipal undertakings were made subject to the Act in 1980, following 
years of successful lobbying by municipalities to delay implementation. Even 
then, municipal projects budgeted to cost less than $2 million were exempt from 
assessment, an exemption that has no logical relationship to the amount of harm 
a project may cause. (This exemption was later increased to $3.5 million to take 
inflation into account.)74  

As of October 1977, the EAA had been applied to only two private sector 
projects:15  The extension to the private sector since then is detailed below: 

Despite repeated promises by both the Liberal government and the NDP to extend 
the Act to the private sector, the only classes of private projects that are subject 
to the Act are major energy-from-waste undertakings and the establishment or 
expansion of facilities for landfilling, incineration, processing, or transfer of 
wastes, where the facility exceeds a certain size. The Act was extended to these 
projects, whether public or private, in May 1987. Previously, private waste 
management facilities had been subject only to the Environmental Protection 
Act, under which the matters requiring consideration before approval are much 
narrower. 

efforts made in the courts by US environmentalists to litigate the meaning of "sig-
nificant," the Ontario government tried to avoid using terms that would allow the 
courts to fetter its discretion to avoid assessments. Instead, the government made the 
[EAA] apply to the entire public sector, but included a provision allowing it to 
exempt any undertaking, without any criteria for deciding which undertakings should 
be exempted. 

74 	Supra note 28, Environment On Trial, 3rd ed. at 193. Harry Poch, supra note 13 at 288, 
observed that much is excluded in calculating the "estimated cost" so that many major 
municipal undertakings are exempt: 

Estimated cost does not include any costs for land acquisition, feasibility studies, 
and design carried out in respect of the undertaking or the operation, maintenance, 
repairs and activities of the undertaking. Where an undertaking is being conducted 
in phases, the estimated cost includes the cost of all phases. Estimated cost also does 
not include any costs: 
1. for a building which has its construction regulated by the Building Code Act, 

and 
2. furnishings, equipment and ancillary facilities and machinery provided in or for 

such buildings. 
Some survey respondents have criticized this monetary threshold as arbitrary and ineq-
uitable. As one put it, values seem to be more related to lobbying skills than environmental 
impacts. 	 • 

75 David Estrin and John Swaigen, Environment On Trial, 2"d ed. (Toronto: Canadian 
Environmental Law Association, 1978) at 45. The authors note that in 1976 "the Gov-
ernment published 200 pages of orders exempting various undertakings completely or in 
part" (45-6). 
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The most significant impacts of this increased scope have occurred in solid waste 
management, where decisions of the Environmental Assessment Board and joint 
boards on both private and public applications have resulted in improvements in 
the quality of study and investigation associated with assessment waste cisposal 
sites. ... 

In addition to waste facilities, a few other high-profile private projects have been 
individually designated for assessment. These include a power dam proposed by 
Inco on the Spanish River and a paper mill proposed by Reed Pulp and Paper at 
Ear Falls, in northwestern Ontario.76  

Public sector EAs have typically included waste disposal, highway and 
energy corridor projects. No policy EAs have ever been subjected to the 
EA process. The only plan EA under the Act reached the hearing stage 
but was withdrawn by the proponent during the process.77  

An evolutionary development was the class assessment procedure.78  
Class assessments were not established by the 1975 Act, but this process 
was instituted within a few years of passage.79  Soon, it became the dom- 

76 	Supra note 28, Environment On Trial, 3" ed., at 193-4. 
77 	Referred to as the Ontario Hydro Demand Supply Plan EA (a plan for the provision of 

electrical energy to meet provincial needs for a 25 year horizon), it was referred to the 
Board in 1990 (EAB file EA-90-01) and withdrawn during the second year of hearings. 

78 A MOE list identifying the Class Environmental Assessments currently approved or 
pending is at Appendix 8 of this paper. Copies of these Class EA documents are available 
to the public only from the individual proponents. None of them are available from the 
Ministry, although they can be inspected at the offices of the EAAB. The Parks & 
Conservation Reserves Class EA submitted by the Ministry of Natural Resources has not 
yet been approved. Hydro One's Transmission Facilities Class EA was submitted in 1997 
to amend its existing approved parent document. However, the amended Class EA has 
not yet been approved due to deregulation of the electricity sector. It appears that the 
previously approved transmission Class EA continues to apply to Hydro One. In the 
meantime, the EAAB's "Guide to Environmental Assessment Requirements for Electric-
ity Projects" was issued in March 2001. 

79 	This began to unfold at the time Environment On Trial, 2" ed. (supra note 75) was 
written, as seen in the following passage at 51-2: 

To avoid doing individual assessments of many small projects, the Ministry of the 
Environment is planning to require only 'class assessments' on smaller, frequently 
recurring undertakings where a common set of procedures for construction and 
implementation can be identified. For example, individual assessments might be 
done on new routes or major realignments for highways, but only a class assessment 
might be done on highway widening or upgrading procedures. However, projects in 
classes can still be individually assessed if the Minister so agrees [now referred to 
as "bump-ups" or Part II orders]. Class assessments can be a useful supplement to 
individual assessments, and could significantly shorten their length and reduce their 
cost. But they are not a substitute for an individual assessment. Their broad general 
conclusions may be completely useless when applied to an individual site. For 
example, to control water pollution or erosion while widening a highway, it is 
necessary to have specific information on the type of soil, vegetation, and grades, 
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inant form of EA in the Province." Few bump-up requests were granted 
for specific projects covered by class assessments, and almost none since 
the beginning of the 1990s. Only one Class EA has been sent to the Board 
for hearing.8' 

Between 1975 and 1996 only a few minor amendments were made 
to the Act, dealing with such matters as the Board's power to award costs. 
However, a number of other significant events occurred during this time. 
The Environmental Assessment Act Steering Committee was created by 
the Ontario Premier after the legislation was enacted to advise him  on the 
development of the regulations. Its mandate expanded to advise on ex-
emptions of public projects and requests to designate private ones. Two 
years after it was terminated, the Environmental Assessment Advisory 
Committee (EAAC) was created to provide advice to the Minister of 
Environment.82  

A significant boost for EA in Ontario occurred when intervenor fund-
ing was introduced into the process "to assist ordinary people in under-
standing and evaluating the complex scientific and planning studies sub-
mitted by proponents, and in hiring experts and lawyers to represent their 
interests."" Efforts by the EAB to award costs in advance (rather than 
after the fact) were struck down by the court in 1985. 

the amount of rainfall in the area, and the type of earth-moving equipment being 
used on each site—the kind of information a class assessment does not provide. 

80 	Professor Marcia Valiante, supra note 11 at 220: 
The scheme with Class EA was to approve the broad class of undertakings through 
the full EA process, then each individual undertaking within that class would be 
required to follow a simpler alternative approval process. This approach became 
increasingly popular until, by 1993, fully 90% of the undertakings subject to the Act 
were approved through the Class EA process. 

81 	The Class Environmental Assessment by the Ministry of Natural Resources for Timber 
Management on Crown Lands in Ontario was referred to the Board in 1987 and after a 
hearing lasting approximately four years a 550 page decision was released in 1994 (EAB 
file EA-87-02). Some observers have suggested that this was more in the nature of a 
program EA than a Class EA. 

82 	Supra note 28, Environment On Trial, 3rd ed., at 195: 
In 1983, the government appointed [EAAC], consisting of three members from 
outside government, to advise the Minister of the Environment on matters such as 
exemptions and designation requests, EA procedures, and any other matter relating 
to environmental assessment about which the Minister seeks the conunittee's advice. 
EAAC has proven time and time again to be a useful watchdog, notifying the public 
of cases it is considering, consulting the public, and even holding informal public 
hearings into requests for designation of projects and removal of exemptions. The 
committee has often put forward useful compromises or well-reasoned recommen-
dations for partial or full [EA]. 

83 	Ibid. at 207. 
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CELA and other public interest groups petitioned the Minister to 
provide this type of financial aid, and thus began the use of Orders-in-
Council for specific hearings such as the Timber Management class EA 
and the Ontario Waste Management Corporation hazardous waste facil-
ity. Then in 1988 the Intervenor Funding Project Act84  (IFPA) was passed 
to institutionalize an administrative process for providing funding at hear-
ings before the EAB, Joint Boards's and the Ontario Energy Board. In 
some cases, funding schemes were developed to provide fmancial assis-
tance even before the Board's hearing process had begun." The IFPA 
program actively continued until 1996 when the current Government 
refused to extend the life of the legislation. 

1988 was also the year when the Ontario Government commenced 
the Environmental Assessment Program Improvement Project (EAPIP).87  
It began an examination into concerns about whether EA in Ontario was 
"effective, fair and efficient," and how it might be improved. An EA Task 
Force was formed by the Ministry in 1989." In 1990 the Minister of 
Environment asked EAAC to hold public consultations on the Task Force 
Discussion Paper and report to her with its findings.89  The major changes 
proposed by EAAC are summarized below: 

84 	R.S.O. 1990 c. I-13. 
85 	Joint Boards are individual hearing panels comprised of members of the EAB (now the 

Environmental Review Tribunal) and the Ontario Municipal Board. These panels are 
constituted on an ad hoc basis under the Consolidated Hearings Act, R.S.O. 1990 c. C-
29 to hear matters jointly in certain situations where multiple but separate hearings might 
otherwise occur. 

86 	Some proponents would voluntarily and directly allocate "participant funding" prior to 
the EA's referral to the Board, so that concerned parties could seek professional technical 
and legal advice early. In some cases, such funds would be allocated by the Board through 
a more formal process pursuant to an Order-in-Council. See for example Essex-Windsor 
Waste Management Master Plan Funding Program, Re (March 23, 1992), Doc. OC-91-

l(F) (Ont. Environmental App. Bd.) and Interim Waste Authority Participant Funding 
Program, Re (February 28, 1994), Doc. OC-93-01(F) (Ont. Joint Bd.), reallocation and 
supplementary decision at (March 10, 1995), Doc. OC-93-01(F) (Ont. Joint Bd.). 

87 	According to Professor Valiante, supra note 11 at 221, EAPIP resulted from a significant 
study of Ontario EA by Professors Robert Gibson and Beth Sayan: Environmental As-
sessment in Ontario (Toronto: Canadian Environmental Law Research Foundation, 
1986). 

88 	In 1990 the EA Task Force issued a Discussion Paper, Toward Improving the Environ-
mental Assessment Program in Ontario and recommended administrative and legislative 
changes. Appendix 9 of this article includes excerpts from that Paper, namely the Table 
of Contents, Executive Summary, Conclusions and a chart illustrating a Proposed Envi-
ronmental Assessment Process (Appendix A). 

89 	EAAC's report (Reforms to the Environmental Assessment Program) was issued in two 
parts (1991 and 1992) and called for both administrative and legislative changes. Appen-
dix 10 of this article includes excerpts from EAAC' s report, namely the Table of Contents, 
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• realistic procedural time frames; 
• early and meaningful direction to proponents through policies and 

guidelines; 
• an initial EA proposal from the proponent before the EA study is 

commenced; 
• opportunity to public and agencies to review the EA proposal; 
• early and effective public consultation; 
• more information in the final EA document (for example, descrip-

tion of EA process, other planning, cumulative effects, public and 
agency concerns, response to these concerns, post-approval com-
pliance monitoring, effects monitoring); 

• expeditious review of the EA; 
• combined acceptance and approval decisions; 
• in appropriate circumstances, opportunity for changes to under-

taking after approval; 
• greater control by EAB over its hearings to reduce length, set time 

limits, scope issues, use alternative dispute resolution (ADR), im-
plement case management, adopt more investigative role, and 
make proceedings less intimidating; 

• joint assessments with other jurisdictions; 
• extension of application of EA to all undertakings which may have 

significant environmental effects, regardless of who is the pro-
ponent (including plans, programs, policies, technologies and the 
private sector); 

• criteria and procedures for faster decision-making by Minister on 
designation, exemption and bump-up requests, with more public 
input before decision is made; 

• legislate Class EA process, but limit its application to less signif-
icant undertakings; 

• specific minimum requirements for Class EAs, including consid-
eration of alternatives; 

• examination of significant cumulative effects of some classes of 
undertakings before Class EA approved; 

• Planning Act to include EA principles such as alternatives evalu-
ation for land use planning decision-making; 

• independent EA agency, with more resources, training and guid-
ance to replace EA Branch; 

Summary, s. 5 (The Committee's View) and s. 24 (Concluding Remark on Implemen-
tation). 
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• improve EAAC's role (earlier referral, wider scope of referrals, 
more public input); 

• more consideration of First Nations' needs within EA process. 

The previous Government issued a response (through the MOE) in 
1993 to the reports filed by EAAC9° and announced a plan for adminis-
trative changes to be implemented before any legislative amendments 
would be considered. These would include a large number of EAAC's 
recommendations, but specifically excluded establishing provincial en-
vironmental policies under the EAA, extending coverage to the private 
sector, and applying EA requirements to government policies and new 
technologies. The MOE report provided an appendix listing 40 reform 
documents which were being prepared to further these reforms. 

Meantime, the EAB had also undertaken a consultation process with 
its stakeholders in 1990-91 to examine ways of taking more control over 
its hearings, and making them shorter and less expensive.9' Later, it 
amended its Rules of Procedure with this in mind, and began to experiment 
with a series of new approaches to the pre-hearing and hearing processes. 

An EA survey was undertaken on behalf of the MOE and a report 
was submitted in June 1995. Some comments from that study are repro-
duced in the following passage: 

Most people tend to want to talk more about the problems than the successes. 
On the positive side, there is a general acceptance of the need for an environ-
mental impact assessment process. After allowing participants to raise their 
immediate concerns, there was an apparent desire to look for constructive solu-
tions to the problems they themselves raised. 

Working with the EA process over the last decade has not only developed much 
more knowledge about the environment and the impact of many different human 
[activities] on it, but with that knowledge has come substantial new Ontario 
expertise on the environment and on waste management in particular. Corpora-
tions and municipalities are more conscious of environmental issues as real 
questions to be addressed and properly answered. 

90 	This report (Environmental Assessment Reform - A Report on Improvements in Program 
Administration, Ministry of Environment and Energy) accepted the need for administra-
tive changes but not legislative reform at that point. A copy is included at Appendix 11 
of this article (exclusive of its two appendices). 

91 	As part of this consultation the Board released a paper in 1990 (The Hearing Process: 
Discussion Papers on Procedural and Legislative Change), invited written submissions 
from stakeholders and held a series of roundtable meetings with many of them. At 
Appendix 12 of this article is the "Outline of Discussion Papers for Roundtable Meetings" 
and a follow-up letter (July 5, 1991) from the LAB Chair, Grace Patterson, which was 
subsequently sent to all participants in this process. 
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While the bad news is that there are a significant number of angry and frustrated 
people out there, the good news is that they claim to want to find workable 
solutions. 

Late in the consultation period, [MOE] pointed out that decisions were rendered 
under the EA process on 20 landfill proposals between 1983 -95. Of those only 
3 were definitively denied. Fourteen of 20 were approved by the Minister without 
recourse to a Board. Of the 6 submitted to a Board hearing, 3 were approved and 
3 denied. While these statistics tell part of the story, each proposal undoubtedly 
had its own special characteristics and considerations. The Storrington EA Board 
decision, for example, while classed in the approved category has been appar-
ently shelved because the approximately 120 conditions imposed by the EA 
Board no longer made the project economically viable in the eyes of the pro-
ponent. 

The proposals denied by an EA or CH [Consolidate Hearings] Board seem to be 
the most recent landfill applications heard by these bodies. They are therefore 
the decisions top-of-mind with proponents who are very concerned that they 
indicate a trend.92  

When the current Government was first elected in June 1995 under the 
platform of the Common Sense Revolution, several of the MOE' s proposed 
new guidelines were still being developed. According to Professor Val-
iante, the Government promptly "stopped the process ... terminated the 
EAAC and initiated legislative reform of the EA program without further 
public consultation."93  In June 1996 the Minister of Environment intro-
duced Bill 76 to overhaul the EAA. At or since that time a number of 
events have occurred, including the following: 

(1) The MOE's Environmental Assessment Branch has been 
merged with the Environmental Approvals Branch and the num-
ber of staff positions cut very substantially." 

(2) The Environmental Assessment Advisory Committee was dis-
banded by the Ontario Government almost immediately post-
election (in October 1995) and not replaced with another advi-
sory body.95  

92 	David Powell, Survey of the Ontario Environmental Assessment Process with a compar-
ative study of the Quebec Environmental Impact Assessment Process (June 1995), at 14. 

93 	"Evaluating Ontario's Environmental Assessment Reforms," supra note 11, at 222. 
94 	Some survey respondents have commented on the extent of loss of expertise at the Branch 

due to the departure of so many experienced staff members. They also suggest that the 
merger of these two departments dilutes the planning expertise and focus, which had 
previously prevailed within the EA Branch. 

95 	Minister Brenda Elliott wrote to EAAC (September 29, 1995) to inform it of its termi-
nation and advised that "the Ministry now has a sufficiently sound basis of advice and 
experience from which to ensure the effective operation of the [EA] Program." A MOE 
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(3) The Intervenor Funding Project Act was allowed to expire in 
1996 and no other funding program of any sort has been put in 
place since.96  Nor are proponents being told by the MOE to 
provide intervenor or participant funding.97  

News Release issued the same day stated that EAAC, as well as two other environmental 
advisory committees, had "completed their jobs." In a letter to constituents and partici-
pants (October 12, 1995), EAAC strongly disagreed with this decision: 

We believe that this indicates a lack of appreciation of the important ongoing role 
that the Committee has played in providing the Minister with broad public input and 
independent advice. This was understood by previous Ministers. As the government 
addresses controversial and environmentally significant projects and considers 
changes to the EA program, it is particularly short-sighted to lose a cost-efficient 
means of ensuring that the Minister has a broad range of advice upon which to make 
decisions. With constraints in government, we are concerned that Ministry staff will 
not be able to provide an adequate process for public input. In addition, their advice 
will continue to be constrained by specific mandates and will remain confidential." 

Ironically, this occurred at the very time that a national opinion poll indicated considerable 
public concern about the environment The following is from Robert Matas, "Environ- 
mental protection a priority for Canadians," Globe & Mail (October 24, 1995): 

Most Canadians consider environmental protection a priority and hold governments 
accountable for continuing, long-term improvements, a national survey has found. 

Conducted last month, the survey found most Canadians believe environmental 
protection does not have to be traded off for economic development Seventy-eight 
per cent of respondents said environmental regulations should be strictly enforced 
in times of recession, while 20 per cent said the government should be more flexible 
in enforcement ... 
Also in last month's survey, when asked the best way to reduce industrial pollution, 
48 per cent cited government regulation; 25 per cent said through tax incentives and 
19 per cent said through public reporting. Nobody chose the other option - voluntary 
encouragement. 
When asked if sustainable development should be a major priority for governments, 
80 per cent of respondents said yes, up 10 percentage points from three years ago. 

It also found that one person in two believes his long-term health has already been 
affected by deterioration of the environment and that the majority of Canadians 
believe Canada has gone only 30 per cent toward a safe environment. 

96 Professional advisors are needed not only to interpret and understand a proponent's 
reports, but also to identify and secure all necessary information. Harry Poch, supra note 
13 at 280, commented as follows: 

The most basic problem when attempting to protect oneself against environmental 
damage, seeking redress for an environmental wrong, or attempting to be informed 
and to play a role in planning and management, has been to locate and be provided 
with relevant information. Without accurate and up-to-date information no case can 
be made out It is no secret that business and government win many of their envi-
ronmental assessment cases through "secrecy." 

97 

	

	From "Environmental intervenor funds cut off by Ontario" by Martin Mittelstaedt, Globe 
& Mail (April 1, 1996): 
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(4) With one exception, no EAs under the new regime have been 
rejected or refused by the Minister, the EA Branch or the 
Board.98  

(5) No comprehensive EA studies, requiring analysis of need, al-
ternatives to and alternative methods, have been required for 
any project if the proponent requested otherwise. 

(6) The independent Chair of the EAB was dismissed in 1997 and 
replaced with a provincial civil servant on secondment. 

(7) No other members of the EAB, sitting at the time the new PC 
Government was elected in 1995, remain at the Board. 

(8) Only two EAs have been referred to the Board for hearing, both 
of them on the same day in December 1997.99  

"We're going to allow it to sunset," Ms. Elliott said, calling the step "part of our new 
approach to improving environmental decision-making." ... 
The [Intervenor Funding Project Act] has been criticized by garbage industry offi-
cials for adding to the expense and time taken up by environmental hearings. The 
Ontario Waste Management Association, an industry lobby group, yesterday praised 
the decision to drop the act, calling it an important part of the government's effort 
to reform the environmental approval process.... 
Ms. Elliott said she believes citizens affected by projects will still be able to influence 
environmental assessments effectively without intervenor funding.... 
"People are able to come forward as volunteers still," she said. 

98 	The exception is Simcoe County's proposed 2.1 million tonne landfill for the Township 
of Adjala-Tosorontio (EA submitted May 1997), which was refused by the Minister on 
January 22, 2001. 

99 	These were the Adams Mine landfill site in Kirkland Lake and the Quinte Sanitation 
landfill site in Quinte West (near Belleville). An illustration of the approval of a contro-
versial project without hearing was the East Quarry Landfill Site at the former Taro 
Aggregates property in Stony Creek (approved July 1996 by Minister, EA file PR-TA-
02). The following excerpts are from a news report titled "Minister's decision on dump 
may spur appeal by citizens" by S.Silcoff, Globe & Mail (July 24, 1996): 

[Residents'] lawyer Doug Thomson said the government is making "a marked de-
parture from past practice" by not calling a public hearing in light of the controversy. 
"Virtually without exception when there has been this level of public and govern-
ment-agency concern about a landfill proposal of this sort, the minister has referred 
the proposal to a public hearing," Mr. Thomson said. ... 
Mr. Thomson argued that a public hearing is the only way the selection process can 
be "adequately scrutinized," because this involves a public review by an independent 
environmental-assessment board. ... 
But Environment Ministry spokesman John Steele said public concerns "can be dealt 
with through the terms and conditions" the company must meet before it gets final 
approval. 

Problems with the landfill and its operations have surfaced frequently since that time. A 
recent MOE News Release (November 20, 2001) reported on concerns, study and unusual 
action by the MOE related to such issues as the adequacy of leachate monitoring and the 
potential health impacts on nearby residents. The MOE has now approved plans for a 
new sewer to carry landfill leachate to a municipal sewer and conducted "vigilant sur-
veillance ... through comprehensive inspections by a full time inspector." The project's 
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(9) The word "assessment" was removed from the name of the 
Board (the current name is the Environmental Review Tribunal). 

(10) The size of the Board has been reduced by over 70%: in 1995 
the EAB had 15 members (9 full-time and 6 part-time) and the 
Environmental Appeal Board had 20 members (2 full-time and 
18 part-time), for a total of 35 members; they are now combined 
in the ERT with a total of 10 membersm (5 full-time and 5 part-
time). 

These and other changes are discussed further in the remaining sec-
tions of this article. 

5. ONTARIO'S CURRENT EA PROGRAM 

These sites are not subject to the fullest kind of environmental assessment, 
and we are appalled at that. ... [W] e do not agree with your process for the 
establishment of long-term landfill sites. Were I presenting the motion, I 
would have said at the end of the motion: "That, therefore, this government 
... (2) Implement a more democratic process to explore all alternatives ... 
(3) Commit to full, not partial, environmental assessment ofpotential land-
fill sites."..."I will commit that there will be a full environmental assess-
ment, that all alternatives must be considered. "101 

This section attempts to synoptically describe current developments and 
practices in Ontario's EA regime.i°2  The chief aspects of the revised Act 
and Regulations promulgated under it (as amended) are described, along 
with the administration of the EA system by three related components of 
the Ministry of Environment: the Environmental Assessment and Ap- 

Community Liaison Committee is to be funded to permit the hiring of independent 
lawyers and consultants to review landfill reports. The Tam East Landfill Expert Panel 
studying the operations includes "experts in health, landfill design and operation, hydro-
geology, organic chemistry, waste water treatment and air quality," and the panel has 
recommended, among other things, that the MOE "review its testing protocols for landfill 
sites." All of this for a facility that, according to the Environment Minister's 1996 
approval, did not require a public hearing because it would operate "in an environmentally 
acceptable manner" and be subjected to "terms and conditions to ensure environmental 
safety." 

100 	Based on published information available as of September 2001. 
101 	MPP Mike Harris (PC leader) on October 15, 1992 in the Ontario Legislature (Hansard 

at 2722-3), speaking about the Interim Waste Authority site search process for landfill 
sites to serve the Greater Toronto Area. 

102 	A condensed summary by the MOE of the steps in the EA process, entitled "Environ-
mental Assessment Act's review and approval process" is found on the MOE's web site 
(www.ene.gov.on.ca) and at Appendix 6 of this article, 
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provals Branch (EAAB),'°3  the Minister of Environment and the Envi-
ronmental Review Tribunal (ERT). 

(a) Environmental Assessment Act 

The revised EAA is similar to its previous structure. The title of each 
part (and the former title where different) follows: 

Part I 	Interpretation and Application 
Part II 	Environmental Assessments (previously Acceptance, 

Amendment, Approval) 
Part II.1 	Class Environmental Assessments (new) 
Part 11.2 	Municipal Waste Disposal (new) 
Part III 	Tribunal Proceedings (previously Environmental As-

sessment Board) 
Part IV 	Provincial Officers 
Part V 	Administration 
Part VI 	Regulations 

The Act's stated goaP°4  and the comprehensive definition of the 
environment remain unchanged. '°5  Preparation of an EA study (a term no 

103 	The Environmental Assessment and Approvals Branch (EAAB) is part of the Operations 
Division of the MOE. A detailed description of the Branch circa 1989 is found at Poch, 
supra note 13 at 233-6. A current MOE Organization Chart is at Appendix 6 of this 
paper. Also included there is an outline of the structure of the Environmental Assessment 
and Approvals Branch, and a listing of those Branch staff involved in EA matters. The 
EA Project Coordination Unit prepares advice for the Minister's office regarding EA 
matters. Those personnel listed in the Program Support Unit, among other duties, provide 
assistance with EA programs at the Branch. 

104 	Section 2 of the EAA: "The purpose of this Act is the betterment of the people of the 
whole or any part of Ontario by providing for the protection, conservation and wise 
management in Ontario of the environment." The following observations by Harry 
Poch, supra note 13 at 286, are related to this provision: 

This is akin to the public trust doctrine, which provides that governments hold 
resources within their dominion in trust for their citizens. This doctrine would also 
oblige municipalities to protect their resources for future generations. 
The public trust duty is in effect an evolution in our present concept of ownership. 
In view of the potential for collective harm and risk flowing from many resource-
based actions, the argument for a common interest in and a common protection of 
natural resources is strengthened. The right of citizens to seek legal protection for 
threatened resources, and the duty of governments and their agents to protect land, 
air, water and other resources and punish offenders are linked to the status of these 
things as a public heritage. 

105 	The definition of environment in s. 1(1) remains unchanged and comprehensive, in-
cluding "(a) air, land or water, (b) plant and animal life, including human life, (c) the 
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longer defined by the Act) is mandatory for provincial and municipal 
undertakings 11)6  or those from the private sector which are designated by 
regulation. For the most part, the private sector continues to remain ex-
empt from the Act, except where providing domestic waste disposal 
services.'07  On the other hand, as is discussed later in this article, there is 
now a strategic advantage for proponents to proceed under the Act, namely 
avoidance of any public hearings. Mandatory hearings under the Envi-
ronmental Protection Act and/or the Ontario Water Resources Act can 
thereby be avoided entirely, while the likelihood of referral to an EAA 
hearing is practically nil. 

The power to "exempt" an undertaking from the application of the 
Act under previous s. 29 is now called a declaration order: s. 3.2(1).108 

Historically there has been considerable concern about the extensive use 
of this power. However, with the growth of Class EAs, increased sim-
plicity of the EAA process,w9  and the likelihood of avoiding public hear- 

social, economic and cultural conditions that influence the life of humans or a com-
munity, (d) any building, structure, machine or other device or thing made by humans, 
(e) any solid, liquid, gas, odour, heat, sound, vibration or radiation resulting directly or 
indirectly from human activities, or (0 any part or combination of the foregoing and the 
interrelationships between any two or more of them, in or of Ontario." 

106 	An undertaking is defmed by s. 1(1) to include "an enterprise or activity or a proposal, 
plan or program." 

107 	The issue of generally extending the application of the EAA to the private sector is a 
controversial topic (involving obstacles such as the inability of a proponent to acquire 
alternative sites which it does not own, and lack of expropriation powers) which is not 
reviewed here due to its lengthy history and complexity. 

108 Information published on the MOE's web site under "Declaration Requests" 
(at 	www. ene.gov. on. calenvision/env_regka/English/Generak_info/Declaration_ 
Reques ts .htm) includes the following: 

Cabinet concurrence with the Minister's order is required. ... 
Declaration Orders are usually considered in cases of emergency or where the 
proposal is in the public interest and potential environmental impacts are minimal 
or where environmental impacts are being addressed adequately. 
A proponent may make a written submission to the Minister requesting that aproject 
be declared not subject to the provisions of the EAA. The Minister will often require 
a review of the request prior to making a decision on whether to grant the Declaration 
or not. 
The request is usually posted for a minimum of 30 days on the Environmental Bill 
of Rights Registry prior to the Minister's decision. The public has an opportunity to 
comment on the proposed Declaration during the 30-day period. 
Usually a Declaration Order includes conditions which a proponent must meet. These 
conditions are used to ensure environmental protection and address such matters as 
the period for which the Declaration Order will be in effect, the specific studies to 
be done and/or the consultation to be undertaken. 

109 	One survey respondent described the current EA process as 'superficial' and 'meaning-
less.' 
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provals Branch (EAAB),'°3  the Minister of Environment and the Envi-
ronmental Review Tribunal (ERT). 
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threatened resources, and the duty of governments and their agents to protect land, 
air, water and other resources and punish offenders are linked to the status of these 
things as a public heritage. 

105 	The definition of environment in s. 1(1) remains unchanged and comprehensive, in-
cluding "(a) air, land or water, (b) plant and animal life, including human life, (c) the 
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longer defined by the Act) is mandatory for provincial and municipal 
undertakingsw6  or those from the private sector which are designated by 
regulation. For the most part, the private sector continues to remain ex-
empt from the Act, except where providing domestic waste disposal 
services.'" On the other hand, as is discussed later in this article, there is 
now a strategic advantage for proponents to proceed under the Act, namely 
avoidance of any public hearings. Mandatory hearings under the Envi-
ronmental Protection Act and/or the Ontario Water Resources Act can 
thereby be avoided entirely, while the likelihood of referral to an EAA 
hearing is practically nil. 

The power to "exempt" an undertaking from the application of the 
Act under previous s. 29 is now called a declaration order: s. 3.2(1).108 

Historically there has been considerable concern about the extensive use 
of this power. However, with the growth of Class EAs, increased sim-
plicity of the EAA process,'® and the likelihood of avoiding public hear- 

social, economic and cultural conditions that influence the life of humans or a com-
munity, (d) any building, structure, machine or other device or thing made by humans, 
(e) any solid, liquid, gas, odour, heat, sound, vibration or radiation resulting directly or 
indirectly from human activities, or (t) any part or combination of the foregoing and the 
interrelationships between any two or more of them, in or of Ontario." 

106 	An undertaking is defmed by s. 1(1) to include "an enterprise or activity or a proposal, 
plan or program." 

107 	The issue of generally extending the application of the EAA to the private sector is a 
controversial topic (involving obstacles such as the inability of a proponent to acquire 
alternative sites which it does not own, and lack of expropriation powers) which is not 
reviewed here due to its lengthy history and complexity. 

108 Information published on the MOE's web site under "Declaration Requests" 
(at 	www.ene.gov.on.ca/envision/env_reglea/English/General_info/Declaration__  
Requests.htm) includes the following: 

Cabinet concurrence with the Minister's order is required. ... 
Declaration Orders are usually considered in cases of emergency or where the 
proposal is in the public interest and potential environmental impacts are minimal 
or where environmental impacts are being addressed adequately. 
A proponent may make a written submission to the Minister requesting that aproject 
be declared not subject to the provisions of the EAA. The Minister will often require 
a review of the request prior to making a decision on whether to grant the Declaration 
or not. 
The request is usually posted for a minimum of 30 days on the Environmental Bill 
of Rights Registry prior to the Minister's decision. The public has an opportunity to 
comment on the proposed Declaration during the 30-day period. 
Usually a Declaration Order includes conditions which a proponent must meet. These 
conditions are used to ensure environmental protection and address such matters as 
the period for which the Declaration Order will be in effect, the specific studies to 
be done and/or the consultation to be undertaken. 

109 	One survey respondent described the current EA process as 'superficial' and 'meaning-
less.' 
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jugs, the time and cost of pursuing the exemption process is probably less 
appealing than remaining under the Act. 

Theoretically, an EA study must adhere to the same formula as before 
(now numbered s. 6.1) and describe the undertaking's purpose and ra-
tionale, the rationale of alternative methods and alternatives to the under-
taking, the effects of the undertaking and alternatives on the environment, 
mitigation required to deal with those effects, and the consultation by the 
proponent. It must also evaluate the advantages and disadvantages of the 
undertaking and alternatives. 

Ecological principles such as sustainability, cumulative effects"° and 
the precautionary principle have not been adopted by any amendments to 
the EAA to date, although there .has been a trend to incorporate these 
values elsewhere at all jurisdictional levels, as well as in international 
agreements and treaties."1  Moreover, there is no indication that such 
principles are currently being reflected in any EA studies or the approvals 
which are being processed by the EAAB and Minister. "2  

The revisions resulting from Bill 76 and subsequent recent amend-
ments can be summarized briefly.113  In essence, the primary shift has been 
to put more administrative power and discretion in the hands of the MOE 
and its Minister. As a result, the Minister is now directly responsible for 
making more determinations in the process. 

Key changes include the following list of items: 

110 	A survey respondent from industry commented that cumulative effects is a good concept 
if applied on a practical basis, but expressed concerns about "a proponent's ability to 
consider the activities of others past, present and future." 

111 	For example, the Environmental Bill of Rights, 1993, S.O. 1993 c.28, includes among 
its purposes (s. 2) providing "sustainability" of the environment, "the right to a healthful 
environment," and protection of "biological, ecological and genetic diversity." The 
MOE's Statement of Environmental Values (1994) adopted the "ecosystem approach" 
as a guiding principle, indicated the Ministry's commitment to public participation 
(fostering "an open and consultative process"), and included the following among the 
list of factors to be considered when the MOE makes decisions: "cumulative effects"; 
the "interdependence of air, land, water and living organisms"; a "precautionary ap-
proach" in favour of the environment; energy efficiency; energy and water conservation; 
and use of 3Rs (reduction, reuse and recycling). The Ministry's Statement of Environ-
mental Values (SEV) is reproduced at Appendix 14 of this article. 

112 	This observation has been reported in survey responses. 
113 	Other minor amendments to the Act have been passed since Bill 76: S.O. 2000 c.26 

(Bill 119), Schedule E, section 2 and Schedule F, section 11; and S.O. 2001 c.9 (Bill 
57), Schedule G. The "General" Regulation 334, R.R.O. 1990, has been amended several 
times since Bill 76: O.Reg. 615/98, 173/99,247/00 and 117/01. O.Reg. 616/98 ("Dead-
lines") and 116/01 ("Electricity Projects") have also been promulgated. 
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• The power to "exempt" an undertaking from the application of the 
Act under old s. 29 is now called a declaration order (a more 
ambiguous name)-  s 3.2(1). 

• The basic legislative approach to what should be included in an 
EA study remains the same, except that it can now be varied or 
eliminated (at least, that is the MOE' s interpretation). Section 6(1) 
requires "terms of reference" (TOR) to be submitted by a propo-
nent for approval by the Minister in advance of carrying out the 
EA process. According to the MOE, the TOR may deviate some-
what, or completely, from the prescribed formula and governs the 
EA once approved: ss. 6(2) and 6.1(1). "4  The Minister may choose 
to amend the TOR as part of the approval: s. 6(4)."5  

114 	This interpretation is being challenged by CELA in a judicial review application filed 
with the Ontario Divisional Court. CELA has claimed that the Minister's power to 
approve TORs under the new provisions permits clarification and/or enhancement of 
the suite of requirements found in s. 6, but cannot be used to wholly eliminate such 
requirements. 

115 Information published on the MOE's web site under the title "What are Terms of 
Reference" (at www.ene.gov.on.ca/envis  ion/env_regka/English/General_info/What_ 
Are_Terms_of_Reference. htm) includes the following: 

One of the new features of the [EAA] is the requirement for the preparation, sub-
mission and approval of a Terms of Reference before work begins on the individual 
[EA]. Once approved by the Minister, the [TOR] set out a framework that will guide 
and focus the preparation of an EA. The approval of the [TOR] is the first statutory 
decision by the Minister in the EA planning and approval process. 
The proponent is responsible for preparing the [TOR] which outline such things as: 
background to the proposed undertaking; a description of the proposed undertaking; 
alternatives to the undertaking; the study area and potential effects, and preliminary 
evaluation criteria. The [TOR] include a work plan for the preparation of the EA. 
The [TOR] must be accompanied by a description of the public and agency consul-
tation that was undertaken during the preparation of the [TOR], and the [TOR] must 
describe on the kinds of public/agency consultation that will take place during the 
preparation of the EA. 
The [TOR] are submitted to the Ministry for public and government agency comment 
and review. Along with proposed [TOR], the proponent also submits background 
information and supporting material setting out the justification behind any proposal 
to dispense with the consideration of alternatives to the undertaking or alternative 
means of proceeding. This enables interested parties to understand the basis of the 
proposal submitted for the Minister's consideration. 
The [TOR] require approval by the Minister of the Environment. This process takes 
approximately 12 weeks following submission of the document, if there is no need 
to amend the [TOR]. ... 
[TOR] set out at a minimum, what the proponent will do in the preparation of an 
EA. The proponent may undertake to do more, but cannot do less than what they 
agreed to do in the approved [TOR]. Once the [TOR] have been approved by the 
Minister, the proponent may prepare the EA. 
If in the course of preparing the EA, the proponent discovers a need to change the 
[TOR] they may submit an amended [TOR]. Depending upon the nature of the 
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Approval of the TOR is required if the Minister is satisfied that an 
EA based on the TOR "will be consistent" with the purpose of the 
EAA and the public interest: s. 6(4). The Minister must consider 
the approved TOR when making her decision regarding approval 
of the undertaking: s. 9(2)2. So also must the Tribunal under s. 
9.1(3)2 or 9.2(5)2, and its decision "must be consistent" with the 
TOR: s. 9.1(4). 
A TOR guideline is still under development by the Ministry.116 

• The two-step decision process (first, the question of whether to 
"accept" the EA study and report, and then whether to "approve" 
the proposed undertaking) has now been reduced to just one issue 
- whether or not to approve the undertaking: ss. 5(1), 9(1)."7  

• The Act now provides for deadlines at various stages, and the 
regulation power provides for determining and prescribing such 
deadlines: for example, ss. 6(6), 6.3(1), 6.4(2), 7(2), 7.2(2), 10 and 
39(i).118  0. Reg. 616/98 provides detailed time prescriptions and 
includes a table with various timelines.' 19  

• Certain decisions made by the Minister must now be accompanied 
by written reasons: for example, ss. 3.1(5)—harmonization, 
9(3)—approval decision, 11.1(5) 	deferral of decision, 
11.2(4)—review of Tribunal decision, and 16(9)—bump-up or 
Part 11 order. MOE Guideline E-6, "Written Reasons Required for 
Minister's Decisions on Environmental Assessments" (September 
1996) was produced in order to assist participants and the Minister 
with respect to the Act's requirements, additional administrative 
rules (for example, the Minister will provide written reasons for 

changes, the Ministry may be able to process the new [TOR] on an expedited basis. 
The new [TOR] may provide for some or all of the work already done under the old 
[TOR] being used for the EA submitted under the new [TOR]. 
When reviewing the EA, [MOE] staff will ensure that the EA followed the process 
as set out in the [TOR]. 

116 	Drafts of a TOR guideline have been circulating for the past few years. The most recent 
version, "A Guide to Preparing Terms of Reference for Environmental Assessments" 
(44 pages including seven appendices), is dated December 15, 2000 and can be found 
on the MOE's web site. The Table of Contents of this draft is included in Appendix 6 
of this article. A consultation process was conducted by the EAAB in early 2001. A 
revised version is underway but release is not expected before early 2002. 

117 	According to a survey respondent, one impact of eliminating the "acceptance" decision 
is that an undertaking can be approved even if the EA document, study and process is 
defective. Consequently, proper EA decision-making is no longer happening. 

118 	A MOE chart ("Time Lines in the Environmental Assessment Process"), taken from a 
"Draft Guide to Preparing Terms of Reference for Environmental Assessments" (De-
cember 15, 2000) is included in Appendix 6 of this article. 

119 	A reproduction of the Table in the Regulation is included at Appendix 6 of this article. 
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the 12 types of decisions which the Act requires, not just the five 
categories for which the EAA specifically demand reasons), and 
what will be considered in making decisions.'2° 

• The proponent may now amend an EA at any time before the 
deadline for the MOE Review under s. 6.2(2), or after it on terms 
as permitted by the Minister: s. 6.2(3). 

• Before completing the MOE Review, the Director may give the 
proponent a statement pursuant to s. 7(4) as to how the EA is 
deficient with respect to the TOR and purpose of the Act. The 
proponent is then given an opportunity to remedy those deficien-
cies: s. 7(5). If the deficiencies are not remedied to the Director's 
satisfaction, the Minister has the power to reject the EA: s. 7(6). 

• In general, EAs can now be refused (rejected), not just approved, 
amended or sent back for further study: s. 9(1)(c). 

• The Minister or Tribunal may defer decisions regarding an appli-
cation if "the matter is being considered in another forum or for 
scientific, technical or other reasons": s. 11.1.121  

• Mediation is identified repeatedly in the Act, and parties in dispute 
may be required by the Minister to submit to mediation: for ex- 

120 	From the Guideline's "Synopsis": 
This guideline specifies that written reasons will accompany all decisions made by 
the Minister regarding the three types of [EAs] and related hearings. The three types 
are individual EAs; class EA parent documents; and proposal, plan and program 
EAs ... The Act does not require written reasons for all Minister's decisions on these 
matters. The Act does not specify what matters the Minister will consider in: making 
a decision to vary or substitute an EA Board decision, or to require a new hearing; 
or responding to a proponent's proposal to withdraw an EA. This guideline introduces 
the matters that the Minister will consider in these decisions. The Ministry will refer 
to this guideline in the course of making recommendations for decisions on EAs and 
hearings. 
Minister's decisions regarding bump-ups, designations and exemptions are not in-
cluded in this guideline. 

121 	While new to the EAA, a more open-ended deferral power has been included in the 
Consolidated Hearing Act since its inception: s. 5(3). It was used in the 1990 Keele 
Valley Landfill Joint Board decision (file CH-89-01). The use of the deferral power in 
that case was considered and upheld by the Divisional Court in its decision dismissing 
a judicial review application: Metropolitan Toronto (Municipality) v. Ontario (Joint 
Board established under Consolidated Hearings Act) (1991), 8 C.E.L.R. (N.S.) 85 (Ont. 
Div. Ct.). The EA Branch does not track whether there have been deferrals made by the 
Minister under this provision (communication March 5, 2002). 
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ample, ss. 6(5), 8, 9.1(2)6, 9.1(3)6.122  A mediation guideline is 
still under development by the Ministry.123  

• Public consultation, a traditional part of the EA study process 
though absent from the EAA previously, is now identified in the 
Act and made mandatory at the TOR and EA preparation stages: 

122 Information published on the MOE's web site under "Mediation" (at 
wwwene.gov.on.ca/envision/env_reg/ea/English/GeneraLinfo/Mediation.htm)  in-
cludes the following: 

While not all disputes are amendable to the process, when properly approached, 
mediation can stiengthen a proponent's public consultation process, increase trust 
and accountability among participants, and facilitate a more timely EA preparation, 
review and approval. 
Proponents and participants may jointly choose mediation without involving the 
Minister (Self Directed Mediation). This would follow a mutually agreed upon 
process and would involve selecting a mediator. 
Although participants are encouraged to conduct Self Directed Mediation whenever 
possible, the [EAA] provides for Minister-directed mediation, bound by a 60-day 
time line. This may be at the request of interested participants or the proponent, or 
as recommended by the Ministry. The Minister may appoint one or more persons to 
act as a mediator to resolve identified contentious issues, including the [Tribunal]. 
The EAA also permits the Minister to initiate mediation with respect to the Terms 
of Reference [s. 6(5)] and in regard to the Minister's decision on approval of the 
application. [s. 8(1)] 
Once the mediation process itself is complete, the mediator is required to produce a 
report which is forwarded to the Ministry for review and consideration. ... 
The Minister may also appoint the [Tribunal] to act as a mediator to resolve outstand-
ing environmentally contentious issues associated with an EA. 

123 	Drafts of an EA mediation guideline have been circulating for the past few years. The 
most recent version, "The Use of Mediation in Ontario's Environmental Assessment 
Process" (13 pages), is dated December 15, 2000 and can be found on the MOE's web 
site. A consultation process was conducted by the EA Branch in early 2001. A revised 
version is underway but release is not expected before early 2002. 
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ss. 5.1 and 6.1(2)(e). 124  A new consultation guideline is still under 
development by the Ministry.125 

• The Act now expressly permits property to be acquired before an 
undertaking is approved, and even before an EA study has been 
commenced: s. 12.2(1)(b). 

124 	In fact, the legislation (Bill 76) which revised the EAA featured this issue in its name, 
the Environmental Assessment and Consultation Improvement Act, 1996. Information 
published on the MOE's web site under the title "How do people get involved in 
an Environmental Assessment" (at www. ene.gov.on.calenvision/env_reglea/English/ 
General__info/How_do_people_get_involved_in_an.....Environmental__Assessment. 
htm) includes the following: 

The [EAA] requires proponents to consult with such persons as may be interested. 
To make this a meaningful activity, proponents should include their immediate 
neighbours, government review agencies and the public in their considerations lead-
ing up to the preparation of the [TOR] and the preparation of the [EA]. 
This public consultation is a key component of the EA process. Mandatory consul-
tation enables potentially significant issues to be identified early in the decision-
making process and enables the proponent to justify any restrictions in the scope of 
the EA. 
Any individual who is interested in the EA proposal, or may be affected by such a 
proposal, is encouraged to become involved in the process, as early as possible, 
before irreversible decisions are made. 
In the case of an individual EA, the proponent must give public notice of the 
submission of an EA. The notice indicates when and where members of the public 
may inspect the EA. Any person may comment in writing on the EA (or undertaking) 
and submit the comments to the Ministry. If the comments are submitted by the 
required deadline, they will be considered by the [EAAB] in the preparation of the 
Ministry Review of the EA. Interested persons may also make submissions to other 
review agencies who will be making submissions to the Ministry Review related to 
their areas of interest. Consultation is also an important component of the Class EA 
process. 
Following publication of the Ministry Review, the public has an opportunity to 
comment on the Ministry Review, the EA, and the proposed undertaking. The public 
may also request that the [Minister] refer the matter to a hearing before making a 
decision on the EA. 

125 	A draft "Guideline on Consultation in the Environmental Assessment Process" (26 
pages) is dated December 15, 2000 and can be found on the MOE's web site. A 
consultation process was conducted by the EAAB in early 2001 and a final version is 
underway but not expected for release before early 2002. A copy of the Table of Contents 
from this draft has been included in Appendix 6 to this article. Guidance documents on 
public consultation have been published previously by the MOE and are in general 
usage. These include: "Pre-Submission Consultation in the Environmental Assessment 
(EA) Process," MOE Guideline E-2 (formerly 03-03), revised April/94; "Procedures 
for Pre-Submission Consultation in the Environmental Assessment Process," MOE 
Procedure E-2-1; "Public Consultation," MOE Guideline H-5 (formerly 16-09), April 
1994. 
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• In making a decision on a matter the Tribunal must "consider" any 
policy guidelines issued by the Minister with respect to environ-
mental issues: s. 27.1.126  

• The Minister may refer a matter (but apparently not the entire 
application) for a decision to a person other than the Tribunal: s. 
11(1). 

• The Tribunal may itself refer a part of the application to another 
forum for a decision: s. 11(7). 

• Applications referred for hearing may be "scoped" by the Minister, 
so that only certain issues or parts of the application can be con-
sidered and determined by the Board: s. 9.2(1). In such cases the 
Minister must inform the Tribunal of how she intends to decide 
the matters which are not referred: s. 9.2(3). 

• Deadlines may be imposed by the Minister on EA hearings and 
decisions: ss. 9.1(5), 9.2(6). 

• The Tribunal may make its decision without ever conducting a 
hearing, even though the matter was referred to it by the Minister 
for a hearing: s. 20. 

• The power of the Tribunal to review and reconsider one of its own 
decisions under s. 21.2 of the Statutory Powers Procedure Act has 
been expressly eliminated by the 1996 amendments to the EAA: 
s. 11.4(5). Instead, the Minister may (if she considers it appropri-
ate) reconsider an approval decision (made by the Minister or 
Tribunal) if there is a change in circumstances or there is new 
information about the application: s. 11.4(1). The Minister may 
delegate the question of reconsideration to the Tribunal to decide: 
s. 11.4(2) and (3).127 

• Class assessments (under the authority of approved "parent" Class 
EAs'28), which have long been the dominant area of EA activity, 
are now explicitly recognized and regulated by the Act (in Part 

126 	According to EA Branch staff, no policy guidelines have been issued pursuant to this 
provision (communication November 8, 2001). 

127 	Section 11.4(4) provides that an approval "may be amended or revoked in accordance 
with such rules and subject to such restrictions as may be prescribed." According to EA 
Branch staff, no such rules or restrictions have been prescribed to date (communication 
November 8, 2001). They maintain, however, that this would not prevent the Minister 
from acting under s. 11.4, and in addition, that amendments could somehow be made 
by way of a declaration order. 

128 	A list of approved and pending Class EAs has been provided by the MOE and is 
reproduced at Appendix 8 to this article. 
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11.1).129  Unlike the Ministry's descriptive-material on class assess-
ments, these new statutory provisions do not define Class EAs or 
their purpose, or establish any limits on the types of undertakings 
which are appropriate for very streamlined procedure.'" In it a 
TOR must be submitted in advance and approved: s. 13.2. Pursuant 
to s. 14(2), the list of prescribed contents of a Class EA includes 
the following: 

(1) A description of the class of undertakings to which it applies. 
(2) A description of the reasons for using a class environmental assessment 

with respect to undertakings in the class. 
(3) A description of the similarities and differences to be expected among 

the undertakings in the class. 
(4) A description of the expected range of environmental effects that may 

result from proceeding with undertakings in the class. 
(5) A description of measures that could be taken to mitigate against adverse 

environmental effects that may result from proceeding with undertak-
ings in the class. 

(6) A description of the process to be used by a proponent of a proposed 
undertaking to consult with the public and with persons who may be 
affected by the undertaking. 

(7) A description of the method to be used to evaluate a proposed under-
taking with respect to the matters described in paragraphs 4 to 6. 

129 	For a thorough (though now dated) review of the topic of "Class Municipal Environ-
mental Assessments" see Harry Poch, supra note 13 at 236-270. 

130 	Information published on the MOE's web site under the title "What are Class EAs?" (at 
www ene.gov.on. ca/envision/env_reg/ect/English/General_info/What_are_Class..._  
EAs.htm) includes the following: 

Not all undertakings subject to the [EAA] need to go through the Act's review and 
approval process as previously described. There are some groups or "classes" of 
projects which are: 

• carried out routinely; and 
• have predictable and mitigable environmental effects, 

and therefore, do not warrant an individual [EA].... Currently, Ontario has approved 
a total of 11 Class EAs, which cover routine activities related to such things as: 
highway construction and maintenance; forest management activities; conservation 
authorities works; and other public-sector activities.... 
The Class EA is submitted and reviewed under the previously described review and 
approval process. Approval, if granted, applies to the entire class of undertakings 
and the procedures described in the document. ... 
To ensure that environmental effects are considered for each project, proponents are 
required to follow the planning and design procedures set out in the approved Class 
EA including public consultation. Terms of Reference are required for the preparation 
of the Class EA but are not necessary for the individual projects under an approved 
Class EA. 
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(8) A description of the method to be used to determine the final design of 
a proposed undertaking based upon the evaluation described in para-
graph 7. 

(9) Such other information as may be prescribed. 

The list does not include, and therefore does not require, an examination 
of alternatives (either alternatives to or alternative methods), including a 
net effects analysis. '3' Once approved, the Class EA governs the procedure 
for individual projects. 132  The procedure for bump-ups is also included in 
this new Part of the Act: s. 16.'33  

131 	A practitioner advised that Class EAs which have been approved or are under devel- 
opment since Bill 76 was passed, require review of alternatives for at least some projects. 
In this person's view, Class EAs may be seen as a last refuge for consideration of 
alternatives, though the analysis may not be done very well in practice. Nevertheless, 
in his view there are some areas in which good practices are being followed. 

132 Information published on the MOE's web site under the title "Bump-Ups (Part II 
orders)," found at www.ene.gov.on.crilenvision/env__reg/ea/English/General_info/ 
Bump_Ups.htm includes the following: 

This is a self-assessment proponent-driven process where the proponent of a project 
is responsible for meeting the requirements in the Class EA prior to implementing a 
project. The Class EA approach allows for evaluation of the environmental effects 
of alternatives to an undertaking and alternative methods of carrying out a project, 
includes mandatory public consultation requirements, and expedites the environ-
mental assessment of smaller recurring projects (e.g. road widening/upgrading). ... 
Approximately 90% of projects subject to the EAA are planned and implemented in 
accordance with a Class EA. A project meets the requirements of the EAA if it is 
planned in accordance with the process set out in an approved Class EA document 
and is not "bumped up" to an individual EA by the Minister. 

133 	Ibid.: 
A common feature of Class EA documents is a provision which enables any indi-
vidual, group or agency that has significant environmental concerns with a project 
to write to the Minister requesting that the project undergo an individual EA, i.e., 
bump-up the status of the project under the EAA. 
All Part II Order (bump-up) requests are reviewed by the [EAAB]. Staff consult with 
the requester(s), the proponent and any other agency or group potentially affected 
by the Minister's decision. Information is summarized by staff and a recommendation 
package is forwarded via the ADM of Operations Division to the Minister who is 
ultimately responsible for the decision. Evaluation criteria for bump-up requests 
include the purpose of the EAA, factors suggesting that the proposed undertaking 
differs from other undertakings in the class to which the Class EA applies, the 
significance of these factors and differences, the nature of concerns raised by the 
requester(s), and the benefits of carrying out an individual EA. Staff also evaluate 
the applicability and effectiveness of other legislation and decision-making processes 
to address the concerns of the requester. 
Timelines for the Minister's decision on a request typically range from 45 to 66 
days, depending on the Class EA document. The Minister has 4 options for a decision 
on a bump-up request: • Deny the request. • Deny the request with conditions. • Refer 
to mediation. • Grant the request and require the proponent to undergo an individual 
EA. 
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• In a move referred to as "harmonization," the Minister may vary 
or dispense with requirements under the EAA where another ju-
risdiction governs the undertaking, provided the requirements of 
the other jurisdiction are equivalent to the EAA: s. 3.1."4  

(b) Regulations 

There are four current regulations under the Act, not including amend-
ing regulations or those which provided for specific exemptions and 
designations: 

• "General": O.Reg. 334, amended to O.Reg. 117/01. 
• "Designation and Exemption—Private Sector Developers": 

O.Reg. 345/93. 
• "Deadlines": O.Reg. 616/98. 
• "Electricity Projects": O.Reg. 116/01. 

The "General" Regulation under the Act, Reg. 334, has been amended 
in the recent past by O.Reg. 173/99, 247/00 and 117/01. It covers a wide 
assortment of details such as some information required in the EA (s. 2), 
the list of agencies defined as public bodies under the Act (s. 3), those 
Ministries which have been exempted (s. 6), the $3.5 million municipal 
cost threshold (s. 5(2)(a)), and the various exempted activities of Conser-
vation Authorities (s. 8). 

0 .Reg. 345/93, entitled "Designation and Exemption—Private Sector 
Developers," defines a private sector developer as a developer of land not 
owned by provincial-public-municipal bodies. By a group of separate 
regulations individual enterprises in the private sector are specifically 
designated under the Act or exempted from its application. The Act has 
not been changed with respect to designations. According to s. 3(b) of the 

134 Information published on MOE's web site under "Federal Government" (at www. 
ene.gov.on.ca/envision/env__reg/ea/English/General_info/Federal_Government.htm)  
includes the following: 

The Canadian Environmental Assessment Act (CEAA) establishes a process based 
on a federal statute for conducting environmental assessments of projects involving 
the federal government. The CEAA applies to projects for which the federal govern-
ment holds decision-making authority—whether as proponent, land administrator, a 
source of funding, or regulator. Some undertakings will require both provincial and 
federal approval. Canada and Ontario are currently working together to harmonize 
both the federal and the provincial EA approval processes. 

Survey responses expressed support for avoiding two separate processes with two 
separate decisions. 
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EAA it applies to major commercial or business enterprises or activities 
or proposals, plans or programs in respect of major commercial or busi-
ness enterprises or activities, other than those referred to in clause (a) 
(namely, provincial and municipal public sector undertakings), as are 
designated by regulation.'" 

As discussed above, O.Reg. 616/98, entitled "Deadlines," provides 
detailed time limits and includes a table with various time lines (Appendix 
6 to this article). This Regulation augments the various revisions to the 
EAA which identify steps in the process to be governed by time limits, 
but do not specify those limits. For example, the first item in the table 
provides that the time limit for approval of the TOR by the Minister under 
s. 6(6) of the Act is 12 weeks, or if there is a mediation reference, then 
seven weeks after the mediator's report.136  

O.Reg. 116/01, entitled "Electricity Projects," provides definitions 
for terminology related to the energy sector, and identifies those facilities 
and activities M this field which are (and are not) defined as "a major 
commercial or business enterprise or activity" (from the definition of 
"undertaking" in the Act) and designated as undertakings under the 
EAA. 137  This Regulation followed the issue of the MOE' s detailed Guide 
to Environmental Assessment Requirements for Electricity Projects 
(March 2001). The MOE announced that both public and private sector 

135 	Information published on MOE's web site under "Designation Requests" (at www.ene. 
gov.on.ca/envision/env_reg/ea/English/General_info/Designation_Requests.htm)  in-
cludes the following: 

In most cases designation requests involve private sector activities and in particular, 
waste related projects. 
When a designation request is received, and before the Minister makes a decision 
on the request, the public is given an opportunity to comment on the proposal to 
designate the activity. As required under the Environmental Bill of Rights, a notice 
of proposal to designate will be placed on the Environmental Registry for a minimum 
30 days public consultation period. 
When assessing designation requests, consideration is given to such issues as: the 
ability of other legislation to address issues or concerns; the concerns or positions 
of members of the Government Review Team (affected ministries and agencies) 
regarding potential environmental effects; and, public comments and concerns.... 
The Minister may choose to grant or to deny the Designation Request. This decision 
will be posted on the Environmental Registry, updating the original proposal. 

136 	According to one survey respondent (an environmental lawyer), to the extent that the 
timelines have been a factor in the process, they tend to favour proponents. 

137 	A notice was published on the EBR Registry ("Environmental assessment requirements 
for electricity sector projects in the new competitive electricity market—proposed reg-
ulation and guideline") and a nine-page summary of the issues, consultation and deci-
sions has been posted: see EBR Registry no. RA00E0005 located at http:// 
204.40.253.254/envregistry/012935erhtm.  
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new electricity projects will be covered by specially "modified" (reduced) 
EA requirements. 138  

(c) Administration 

From a review of the revised legislation and regulations alone, one 
might not expect that the Ontario EA regime has seen particularly dramatic 
changes during the past six years. But under the banner of the Common 
Sense Revolution, the administration of the Act and the EA process by 
the Ontario Government has indeed been radically transformed from that 
which preceded it. While the EAA has contemplated from its inception 
significant political involvement in decision-making, the opportunity for 
more direct Ministerial control was increased immensely by Bill 76 
amendments. These changes are grouped and discussed below under 13 
different topics, although there is considerable overlap among them, and 
additional categories could undoubtedly be added to the list.'" 

138 From MOE Media Backgrounder "New Environmental Assessment Process for the 
Electricity Sector" found at www.ene.gov.on.calenvision/news/042301mb.htm (April 
23, 2001): 

The new requirements under the [EAA] distinguish between three project categories 

A. projects with relatively benign environmental effects like photovoltaic cells or 
small windfamis: These projects will not be subject to EA requirements; 
B. projects with environmental effects that can likely be mitigated: These projects 
will be subject to the EAA, and will undergo a screening process developed by the 
ministry; and 
C. projects with known and significant environmental effects: These projects will 
be subject to individual environmental assessments. ... 
The Environmental Screening Process (for projects in Category B) is a self-assess-
ment process which requires proponents to identify the potential environmental 
effects of their new projects, consult with governmental agencies and members of 
the public, and outline measures to manage environmental impacts. 
Proponents must make the conclusions of their screening reports available for public 
review. Parties who feel that the proponent's impact management measures are not 
adequate can ask the Ministry of the Environment to require the proponent to either 
conduct a more detailed Environmental Review of the project, or to prepare an 
individual EA. 

139 	The author acknowledges the kind assistance of EAAB staff in responding to research 
inquiries with respect to the preparation of this article. In addition to statistical infor-
mation found elsewhere in this article, the following details were received by the author 
from the Branch on March 7, 2002. The number of declaration (exemption) orders 
dropped from 16 during the 1994-95 fiscal year to 7 in 2000-01, for a total during this 
period of 71. The number of designation orders made by Cabinet was small, ranging 
from none in 1994-95 to four in 1997-98, for a total to 2000-01 of 14. TORs submitted 
since the Act was revised during 1996-97 total 31 to 2000-01, with the number of TOR 
decisions totalling 29. EA submissions made under the Act since 1994-95 total 63 to 
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(i) Increased Political Control 

A significant change is the increased direct involvement of the polit-
ical branch of government, namely the Environment Minister and Cabinet 
(the Lieutenant Governor in Council) in controlling and micro-managing 
the EA process. As a result of changes in the Act, the Minister now has 
the power to: 

• vary or dispense with the application of the Act if another juris-
diction is involved and there is equivalency, under s. 3.1. 

• reduce the scope of an EA study through the TOR decision, under 
s. 6(4); 

• amend the TOR under s. 6(4); 
• order parties to submit to mediation regarding the TOR, under s. 

6(5); 
• reject an EA if the Director's list of deficiencies in the EA have 

not been remedied within seven days, under s. 7(6); 
• appoint any person to act as mediator with respect to the issue of 

approval of the undertaking, and have the mediator submit to the 
Minister a report on "the conduct and results of the mediation,"140 

under s. 8; 
• impose a deadline on the Tribunal when referring a matter to it, 

under s. 9.1(5), and extend the deadline if the reason for the 
extension involves unusual, urgent or compassionate grounds, un-
der s. 9.2(6); 

• refer just one or more issues in an application to the Tribunal for 
hearing, under s. 9.2(1) or 9.3(3), and impose directions and con-
ditions on the referral, under s. 9.2(2); 

2000-01, with the largest number (18) occurring during the year when Bill 76 came into 
force (1996-97). The number of decisions made with respect to pending EA applications 
between 1994-95 (14) and 2000-01 (12) totals 71. Statistics regarding timing and 
compliance with deadlines in processing individual applications are not currently main-
tained by the Branch, although steps are underway to begin to track this information. 
At this time there are no policies, guidelines or other information available to explain 
or assist with the application of EAA section 17.1, Part 11.2 ("Municipal Waste Dis-
posal"). No statistics have been compiled with respect to deficiency statements issued 
under s. 7(4), if any, and rejections of EAs due to failure to remedy deficiencies under 
s. 7(6). 

140 

	

	The mediation power was lauded by survey respondents ("excellent option"), but they 
were critical of the lack of "application." 
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• inform the Tribunal in advance of decisions she proposes to make 
on the non-referred aspects of an application, under s. 9.2(3) - note 
that the Tribunal must consider these decisions under s. 9.2(5)6; 

• refer (and amend the referral of) just one or more issues within an 
application for decision to any one other than the Tribunal (s. 
11(1)), whether or not that person is authorized by other legislation 
to decide the matter (s. 11(4)), and give binding directions or 
conditions to that person, and direct that s/he not conduct a hearing, 
even if one is required (s. 11(3)); 

• defer deciding an aspect of an application because it "is being 
considered in another forum or for scientific, technical or other 
reasons," under s. 11.1(1); 

• reconsider an approval (by the Minister or Tribunal) of an under-
taking, if there is a change in circumstances or new information, 
under s. 11.4(1); 

• have the Tribunal determine whether an approval should be re-
considered, under s. 11.4(2), and reconsider it under s. 11.4(3); 

• make similar orders respecting Class EAs; 
• "issue policy guidelines concerning the protection, conservation 

and wise management of the environment" (and which the Tri-
bunal must consider), under s. 27.1; and 

• delegate to any employee in the Ministry his powers under the 
Act, and include limitations, conditions and requirements on the 
delegation, under s. 31(2), except for the power to approve under-
takings, refer matters to the Tribunal, or reconsider decisions, 
under s. 31(3); 

These new powers are in addition to those extensive powers, already 
in the hands of the Minister before Bill 76, to: 

• refer an EA application to hearing, under ss. 7.2(3), 9.1(1) and 
9.3(2); 

• decide whether to approve or reject the undertaking or impose 
conditions (with approval of Cabinet) under s. 9; 

• review, vary or substitute (with Cabinet's approval) the decision 
made by the Tribunal, within 28 days or longer if she wishes, 
under s. 11.2(2); 

• order bump-ups, give directions, impose conditions and so forth 
under s. 16; and 

• make declaration (exemption) orders (with Cabinet's approval) 
under s. 3.2. 
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In addition, the Ontario Goverment now has a new power under s. 
17.1 in Part 11.2 ("Municipal Waste Disposal") of the Act, to issue a 
regulation requiring a municipality, if designated, to seek approval under 
the Act in order to use the waste disposal facilities of other persons."' 
This power may be exercised even if that facility has already been ap-
proved under the Act. 

Strangely, this provision was not in the version of Bill 76 which 
passed first and second reading and went before a Legislative Committee. 
It was inserted afterwards and before final passage even though no one 
ever publicly recommended or asked for it. According to the Government 
during third reading debate, its last minute inclusion was based on a 
concern that there might not be sufficient opportunity for public input 
with respect to waste disposal decision-making. Others, however, ex-
pressed the view that it was intended as a club to be used by the Govern-
ment to influence the direction of decisions which it wanted municipalities 
to take. 

Cabinet continues to have the power to designate private sector un-
dertakings for coverage by the Act, under s. 3(b).142  Finally, as before, 
the EAAB remains within the command structure of the MOE (Organi-
zational Chart in Appendix 6 of this paper), although the Branch Director 
now reports to the MOE Associate Deputy Minister. 

(ii) Decreased Scope of EAs 

Advocates for more comprehensive assessments have complained 
that the level of analysis was insufficient even before this additional 
dilution in standards."3  And now, one of the most significant administra-
tive developments since passage of Bill 76 is the routine approval by the 

141 	According to EA Branch staff, no municipalities have been brought under the application 
of this provision to date (communication November 8, 2001). 

142 	One survey respondent indicated that not only is relatively little private sector activity 
proceeding under the EA Act, very little public sector activity is occurring outside of 
the Class EA process. 

143 	One survey respondent from industry indicated that EA and the Act have "failed to 
evolve over the last 30 years": 

All decisions to carry out an undertaking go through a business case analysis which 
involves monetizing costs, benefits and risks. The literature is filled with the failure 
of environmental reviews to incorporate full cost, true cost or natural capital ac-
counting into the process. Sketchy evidence shows that in EA 100% of the monetary 
costs are generally known, 30% of the Social and we are lucky if 1% of environmental 
costs are represented. So with every decision we select economic benefits over social 
and environmental. 
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Minister of proposed Terms of Reference with reduced or no examination 
of alternatives. 144  The following comments are from a submission to MOE 
by CELA with respect to TORs: 

In its 1996 critique of Bill 76, CELA expressed considerable concern about the 
potential use of ToR's to wholly dispense with mandatory EA elements, such as 
need, alternatives to, and alternative methods. ... 

Since Bill 76 took effect in 1997, these concerns about ToR content have been 
substantiated. For example, in virtually every individual EA case that CELA is 
involved with at the present time, the proponents have not committed to under-
taking a "full" EA pursuant to section 6.1(2) of the EA Act. Instead, these 
proponents have submitted ToR's which purport to wholly eliminate critically 
important EA requirements (e.g. need, "alternatives to," alternative sites, etc.) 
from further study or consideration during the EA process."5  While it is perhaps 
understandable why proponents might suggest a less-than-full EA, particularly 
for controversial proposals such as landfills or incinerators, it is less clear why 
these narrowly framed ToR's are routinely being approved by the MOE. In fact, 
CELA is unaware of a single instance where the Minister has rejected a proposed 
ToR to date.'" 

144 	An example is the Lafleche Landfill (8 million tonnes - with a service area of the entire 
province), located 500 m from a creek and next to a significant wetland, in the Township 
of Roxborough in eastern Ontario. Terms of reference were approved in December 
1997, and the alternatives study requirement described below is from a summary posted 
by the MOE on its EA website (www.ene.gov.on.ca/envision/env_reglea/English/ToRs/  
lafleche_tor.htm): 

The only alternative to the undertaking that will be considered by Lafieche Environ-
ment Inc. will be the "do nothing" alternative, which consists of not developing a 
waste disposal facility on this site while continuing with the current land use which 
consists of commercial peat extraction. 
The proponent states that incineration is not being considered because it is not the 
field of activity for which the company has expertise/experience and was established. 
The consideration of recycling as an alternative to landfilling is outside the mandate 
and control of Lafieche Environment Inc. as the undertaking is being proposed as 
an option for area municipalities to dispose of their residual waste. There may be 
opportunities for the proponent to assist in the provision of recycling services, 
however this is not part of the current undertaking. 
This is the only site owned by the proponent and that will be considered. The 
proponent does not feel that seeking another site is reasonable. Alternative methods 
of carrying out the undertaking will include various landfill design alternatives on 
this site, such as location of waste placement, depth of excavation, depth of fill, final 
contours, leachate treatment options, etc. These will form part of further technical 
studies and reports. 

145 	The submission cites as examples the approved TORs for the proposed expansions of 
the Warwick Landfill and Richmond Landfill, and the TOR for a proposed new PCB 
incinerator in Kirkland Lake (note 4 at 3). 

146 	Richard Lindgren (CELA Counsel), "Submissions of the Canadian Environmental Law 
Association to the Ministry of the Environment Regarding Proposed Guidelines under 
the Environmental Assessment Act" (March 30, 2001) at 2-3. 
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The Minister's decisions, based on this revision of the Act (and from 
which there is no appeal), strike at the very heart of the EA process, and 
effectively eliminate the evaluative and planning component of EA stud-
ies.'47  Scoping of this nature appears to be based on the assumption that 
there can only be two or three issues of importance to be addressed. In 
reality, there are usually numerous issues, which are made even more 
complicated because of the interrelationship amongst them. 

Approval of narrow Terms of Reference (TOR) casts the project in 
stone before it is properly evaluated, and constrains the introduction of 
new ideas or alternatives that were not anticipated by the TOR. To com-
pound the problem, practitioners have reported that proponents are in-
cluding intentionally vague language and plans in their draft TORs, in 
order that once it has been approved it can be used to justify and defend 
an EA which is even more restrictive in scope. 

In theory, TORs can contribute to greater efficiency without reducing 
environmental effectiveness, provided that there is a careful and thought-
ful review of any proposed narrowing (scoping) of issues. But this would 
entail substantial review and consultation involving an informed public 
and MOE staff, with the goal of eliminating only trite, inconsequential, 
uncontroversial and/or resolved matters from the agenda. This approach, 
however, would require a significantly increased staff burden for the EA 
Branch. The Branch was understaffed even before the 1995 election and 
the addition of the TOR process. As discussed elsewhere, the staff com-
plement has been greatly reduced since then, not expanded.148  

147 	Efforts to have the courts scrutinize the adequacy of alternatives have failed, even under 
the pre-1996 amendments. In Ofner Essex Resources v. Ontario (Minister of Environ-
ment & Energy) (1996), 18 C.E.L.R. (N.S.) 317 (Ont. Div. CL), a judicial review 
application which sought to overturn the acceptance and approval decisions, McRae J. 
stated at 318: 

The [EAA] gives the Minister authority to determine whether an [EA] meets the 
requirement of the Act including the alternatives the proponents must consider. What 
qualifies as a reasonable alternative for the proponent to study is not a question for 
judicial review but is a matter solely within the Minister's opinion. The applicants 
in this judicial review were given the opportunity and did make their submissions to 
the Minister on every possible occasion. They cannot seek to appeal the merits of 
the Minister's decision. The applicants, in any event, have not made such a reasonable 
alternative proposal and if they had, the municipality would not be under any legal 
duty to accept such alternative proposal. ... 
Finally, the courts will not review decisions of Ministers of the Crown unless it were 
demonstrated that they were made in bad faith or that the Minister clearly failed to 
comply with the statutory conditions. 

148 	In a 1996 article ("Comments to the Ministry of Environment and Energy regarding 
Bill 76 - Environmental Assessment and Consultation Improvement Act, 1996"), Prof. 
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Class EAs are not required by the EAA to necessarily consider alter-
natives at all. Considering the fact that the use of Class EAs is continuing 
to expand,149  the comprehensive evaluation of alternatives (particularly 
"alternatives to") is apparently diminishing in Ontario.'5° 

Finally, it does not appear that even one plan, program or policy EA151  
has been required anywhere in the Province or submitted for approval 
since the Ontario Government changed in 1995. As a result, the applica-
tion of EA has been effectively limited to individual projects or classes 
of individual projects, and strategic EA has been eliminated. 

(iii) Expansion of Class EAs 

The use of Class EAs to process and approve thousands of individual 
projects in a generic fashion has been justified on the basis that it is an 
efficient way of regulating a large number of undertakings "where the 
activity in question occurs frequently, has a predictable range of effects, 
and is likely to have only minor impacts on the environment."2  

Robert B. Gibson offers the following comments on this issue: 
The unrestricted opening for terms of reference of any kind will increase substantially 
the potential range of variation from common expectations in EA. Unavoidably this 
will increase, rather than minimize, uncertainty in the EA process. Everything will 
be open to negotiation. Many terms of reference deliberations and decisions will be 
politically sensitive as well as administratively complex. Insofar as important parties 
will not be at the table, politically astute decision makers will have to take readings 
of possible reactions. Insofar as most proponents are in the public sector, internal 
differences of analyses and priorities will have to be resolved through interministerial 
and provincial-municipal discussion. Such deliberations in a case-by-case process 
will add greatly to the burdens of the EA Branch and the Minister's office. It is 
difficult to see how the effects will not undermine commitments to timely and yet 
competent decision making. (at 2) 

149 	EAAB personnel indicate that thousands of undertakings are being approved under the 
currently approved (parent) Class EAs. They are listed in Appendix 8 of this article. 

150 	In the opinion of one survey respondent, the scoping power is possibly the worst of the 
Bill 76 amendments: 

The TOR process has re-introduced all the worst aspects of back-room decision-
making on the environment that we thought largely had died. I am not aware of a 
single proponent proposing in a TOR document that it study in its EA - need, 
alternatives to, or alternative locations to a proposed undertaking. Nor am I aware 
of a single EA Branch recommendation, or Ministerial decision that has imposed 
such requirements. The TOR process has single-handedly gutted EA in Ontario. 

151 	"Strategic environmental assessment" is a term used to refer to the application of EA to 
policies, plans and programs. 

152 	From Environment on Trial (3rd ed.), supra note 28 at 204, It also states: "Where the 
government feels that a class of undertakings meets these requirements, it may authorize 
an agency that frequently carries out this kind of undertaking to carry out a generic 
assessment of the impacts of the entire class of projects." One survey respondent 
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Concerns have been expressed for a considerable time about the effect 
of widespread use of Class EAs: 

"Class" assessments may also reduce public participation. Initially designed to 
avoid the repetition of assessing relatively small recurring projects, there is some 
danger that class assessments could become a substitute for full individual as-
sessments. Were this the case, the hearings might cease to be an important feature 
of the assessment and public participation would be limited to a less structured 
form of consultation. Another potential problem of class assessments is that they 
may obscure the cumulative impact of a number of small projects.'" 

The issue of cumulative effects has been a particular focus of concern for 
a long time, at least in academic circles. The following comments were 
published in 1979: 

Finally, environments are degraded less by discrete actions than by the combined 
and cumulative effects of many actions in complex and often incalculable ways 
that defy advance assessment. For example, it may not be a trunk sewer or a road 
that significantly changes an environment but rather the subsequent pattern of 
urban 'development' attracted by excess service capacity. Environmental impact 
assessment processes, therefore, must not only predict and seek ways to mitigate 
adverse environmental effects but also monitor and evaluate the actual effects 
irrespective of their causes and initiate corrective responses. Pre-action and post-
action evaluation are unquestionably integral. Yet ETA legislation focuses only 
on the former, ignoring or giving mere lip-service to the latter.'54  

According to the Government, by adding Part 11.1 ("Class Environmental 
Assessments") Bill 76 was merely giving statutory recognition to this 
significant aspect of the EA process. '55  Previously, there was only brief 
reference in the Act to the term "class."156  However, neither the amended 
EAA nor any of the Regulations thereunder in any way purport to limit 

indicated that with some proponents the Class EA process seems to be more like a public 
relations exercise than a genuine evaluation process. 

153 	Roger Cotton and Paul Emond, "Environmental Impact Assessment," chapter 5 in John 
Swaigen, ed., Environmental Rights In Canada (Toronto: Butterworths, 1981) at 269. 

154 	Reg Lang, "Environmental Impact Assessment: reform or rhetoric?," supra note 55 at 
247. 

155 	Tom Froese, PC MPP during 3rd  reading debate on Bill 76: "For the first time, the role 
of the class EAs will be made clear in legislation ..." (Hansard - October 31, 1996). 

156 	Under the heading "Class of Undertakings" former EAA s. 40 stated: "A class of 
undertakings under this Act or the regulations may be defined with respect to any 
attribute, quality or characteristic or combination thereof and may be defined to include 
any number of undertakings under one ownership or more than one ownership and 
whether or not of the Same type or with the same attributes, qualities or characteristics." 
The revised Act now has ss. 1(2), (3) and (4) which are intended to define the term 
"class." 
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the scope of Class EAs to a predictable range of effects with minor 
environmental impacts. Consequently, the application of Class EAs is 
spreading to more substantial and environmentally significant undertak-
ings.157  

An example of this comprehensive reach is the draft "Class Environ-
mental Assessment for MNR (Ministry of Natural Resources) Resource 
Stewardship and Facility Development Projects" which has been submit-
ted to the MOE.158  Its purpose is "to ensure that the broad range of natural 
resource management projects, covering programs such as lands, waters, 
and fisheries conducted by MNR, solely or together with partners, meets 
the legal requirements of the [EAA]." It will subsume those projects 
currently covered by the "Class EA for Small Scale MNR Projects" and 
other undertakings dealt with by various exemption and declaration or-
ders. The list of matters to be included is far-ranging (for example, de-
veloping and decommissioning public resource facilities, fisheries habitat, 
plugging oil and gas wells, sewage systems, water works, roads and dams, 
and waste disposal) leading some observers to refer to it critically as a 
"kitchen sink" Class EA."9  

The proposal's Terms of Reference document makes explicit the goal 
of avoiding individual EAs: 

The Class EA will describe a process whereby activities on Crown lands and 
waters can be approved (e.g. planned, designed, constructed, operated, main-
tained, rehabilitated, and/or retired) without having to obtain activity-specific 
approval under the EA Act. ... 

157 	A survey respondent from industry endorsed the use of Class EAs as follows: "On a 
practical level, the Class EA establishes a reasonable level of investigation and keeps 
lead times and costs in proportion to the nature of the project. The Class EA allows the 
proponent to tailor the level of effort to the extent of impacts and public concern. If 
impacts can be readily mitigated and there are no significant public concern[s], approval 
is possible within 30 days rather than months to years." However, an environmental 
lawyer maintained that Class EAs are too narrow, with too much potential for abuse. 
Proponents with Class EA approvals are building large projects which are not being 
subjected to individual EA scrutiny. But then he noted that even individual EAs can 
now circumvent the full EAA process as well. 

158 	The Notice of Proposal for Policy was posted on the EBR Registry (no. PB8E6012) in 
May 2001 (at http://204.40.253 .254/envregistry/009  1 75 ep.htm). It notes that MNR 
"projects associated with forest management, wildlife management, fighting forest fires, 
rabies control and provincial park management, as well as the management and protec-
tion of natural heritage values in conservation reserves" are covered by separate EAA 
"coverage mechanisms." 

159 	The suggestion is that it involves everything including the kitchen sink. One source 
advised, however, that this new Class EA will replace the exemptions with a clearer, 
common process that is more stringent than the original exemption requirements. 
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Once the Class EA is approved, and MNR is given approval to proceed with the 
Class EA, all activities of the type included in the Class may proceed. They will 
be carried out in accordance with the commitments made in the Class EA, and 
any additional requirements specified in the EA Act approval. ... 

The Class EA approach affords considerable efficiencies and cost savings to the 
proponent, partners, agencies and the public by grouping a large number of 
activities with similar characteristics, and by following a pre-approved, predict-
able process. ... 

MNR has used the Class EA approach since 1979, and considers it to be an 
efficient, environmentally responsive, and cost effective approach to manage 
facility development and resource stewardship activities. The alternatives to a 
Class EA include either preparing an Individual EA for each activity, or obtaining 
an activity-specific Declaration Order. These approaches would be extremely 
onerous, time consuming, and costly, and as explained above are not necessary 
to achieve the intention of the EA Act.'6° 

Several ingredients of EA planning will not be included in the Class 
EA."' Nowhere in this Terms of Reference does it state that the subject 
matter for the Class will be restricted only to those projects which occur 
frequently, have a predictable range of effects, and are likely to have only 
minor impacts on the environment. These elements, which traditionally 
have restricted the scope of Class EAs, are noteworthy by their absence. 
Rather, the TOR proposes an "environmental screening" within the Class 
EA according to "level of environmental significance, and the need for 
planning and consultation" (at 5). The range of categories is as follows: 

(1) Emergency, Public Safety, or Public Agency EA Activities. 
(2) Activities with Low Potential for Significant Effects (standard 

prescriptions, no public notification). 
(3) Activities with Potential for Significant Effects and/or Public 

Concern (public notice required). 
(4) Activities which are Environmentally Significant and Require 

Planning Process and Consultation (and where the public has 

160 	"Terms of Reference - Revising the Class Environmental Assessment for Small Scale 
MNR Projects" (September 22, 1999), Land Use Planning Branch, Ontario Ministry of 
Natural Resources, at 3-5. Posted at www.mnr.gov.on.co/MNR/stewardea2001/terms  
refpdf 

161 	Ibid. at 5: "Owing to the difficulty of defining discrete alternatives for the full range of 
activities to be included in the Class EA, the consideration of potential environmental 
effects and 'alternatives to' and 'alternative methods' (including the 'null alternative') 
will be identified and addressed where appropriate during planning for specific activity 
proposals. It will also afford an opportunity to apply conditions of approval on an 
activity-specific basis, tailored to address the anticipated environmental effects." 
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expressed "significant concern," a planning and consultation 
process will be included). The "framework, steps, and basic 
components" of this process will be outlined in the Class EA. 
(at 6) 

The TOR provides for moving a proposal to a higher category within 
the range where "persons see a need for a more detailed process to address 
their concerns" and for a bump-up to individual EA, although this decision 
is "entirely within 'Hap purview of the MOE." 

The trend to craft special rules and processes, the hallmark of the 
Class EA system, is also evident in the approach described in the detailed 
Guide to Environmental Assessment Requirements for Electricity Projects 
(80 pages, March 2001) discussed above. In announcing it the MOE 
indicated that new electricity projects would be covered by specially 
"modified" EA requirements."2  

The subject of Class EAs is complex, important and beset by many 
unknowns with respect to application. It deserves far more study and 
discussion than is possible here. For example, the treatment of alterna-
tives, public consultation and monitoring differs widely among the vari-
ous parent Class EA documents, and new versions are emerging which 
suggest that the field may be in considerable flux. Further, there is a lack 
of independent evaluation to assess whether Class EAs are delivering all 
that they have promised to achieve. 

(iv) Relaxed Standards for Approval 

It would appear that practically all EA applications submitted to the 
EAAB are being approved.163  And no Terms of Reference have been 
rejected.164  Of course, the complement of Ministry staff available to su- 

162 	One source emphasized that although the process requirements may be less than those 
for a full unmodified EA, private sector proponents in this industry are now at least 
covered by the Act for the first time. 

163 	One exception noted on the MOE's EA web site is Simcoe County's proposed 2.1 
million tonne landfill for the Township of Adjala-Tosorontio (EA submitted May 1997), 
which was refused on January 22, 2001. According to the posted notice, there were 
technical concerns about hydrogeological suitability for the preferred site, and insuffi-
cient information on protection of ground water resources and the environment was 
submitted with respect to all candidate sites. Approximately 15,000 submissions op-
posing the site were received by the MOE. 

164 	According to information received from Branch personnel at the beginning of March 
2001, TORs had been submitted for 31 individual applications. The vast majority of 
these have opted under s. 6(2)(c) to deviate from the full alternatives formula required 
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pervise EA matters has been dramatically reduced since the Ministry was 
downsized by about 40%. The recent report of the Walkerton Inquiry"5  
has referred to numerous negative and systemic influences such as"the 
loss of technical expertise" within the Ministry (at 413), a "34% reduction 
in funded positions ... between 1995-96 and 1999-00" (at 416), and low 
morale at MOE "because of the cutbacks" (at 436). The report referred to 
"the regulatory culture created by the goverment through the Red Tape 
Commission review process" (at 33), which "favoured regulation as a last 
resort" (at 465).166 

Notwithstanding the large number of applications which have been 
made to the Minister to elevate individual projects to Part II of the Act 
(the individual EA process), not one bump-up request has been allowed 
since the current Government came to power."' 

by s. 6.1(2). Twenty-seven of them were approved, eight without amendment and 16 
with amendments. Three of them were withdrawn, re-submitted and then approved. 
Two TORs were withdrawn but not re-submitted. Two had not yet been approved as of 
that date, and none had been refused. EA Branch staff indicate that these statistics are 
the most recent available (communication November 8, 2001). 

165 	Report of the Walkerton Inquiry - Part One, Justice Dennis O'Connor (January 2002). 
Note that the Part Two report has not yet been completed and released. 

166 	The impact of the Red Tape Commission on the work of the MOE, a comparatively tiny 
Ministry, is described in the following brief excerpt from the Report, ibid. at 464: 

The Red Tape Commission directed 36 of its 131 recommendations to the MOE. By 
way of comparison, the Ministry of Labour and the Ministry of Health received 18 
and 12 recommendations, respectively. The MOE received by far the greatest atten-
tion of any ministry, and the Premier testified that it was high on the priority list of 
the Red Tape Commission. 

167 	According to information supplied by staff at the Environmental Assessment and Ap-
provals Branch, during the period from April 1995 to November 2001 a total of 271 
bump-up requests were reviewed by the Minister—none were granted. The only excep-
tion noted on the Ministry's web site is a request related to a proposed extension of 
Wonderland Road in the City of London. However, a review of that file by Branch Staff 
at the author's request has revealed that the bump-up decision in that matter was made 
on June 14, 1991. The Minister's letter states that the bump-up request was granted 
because of "the deficiencies in the identification and evaluation of alternatives, lack of 
meaningful public consultation, and the clear piecemealing of this project." 
Branch staff indicated that the Minister's bump-up (Part II) denial decisions "often have 
conditions and/or commitments attached ... in order to ensure certain outstanding issues 
will be addressed." In addition, proponents have "been required to explain how they 
will, or have, addressed the requesters' issues as part of the ministry's review process" 
(communication November 21, 2001). 
The following is a recent example of a bump-up denial. In a letter (October 23, 2001) 
to the City of Hamilton (proponent) denying a bump-up request with respect to erosion 
control and leachate management systems for two municipal landfills (Rennie Street 
and Brampton Street), the Minister stated that "an individual environmental assessment 
(EA) is not required" or "warranted," and that "the proposed Project has undergone the 
planning process" in the Class EA. Those requesting the bump-up were not informed 
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Many examples of approvals involving environmentally questionable 
projectsm and the circumvention of EA studies and procedures are avail-
able. The case of Lindsay-Ops Landfill is illustrative on both counts. This 
landfill, opened in 1980 and leaking contaminated leachate ever since, is 
located on the Scugog Riverm where it empties into Sturgeon Lake: 

Although the landfill site comprises 10.5 ha of a 74 ha property, there are virtually 
no buffer lands on the east, south, west and northwest of the waste disposal area. 
Drainage ditches, which flow to the Scugog River, run along the southern, eastern 
and northern boundaries. Further, the aeration ponds and head works for the 
lagoon system [of the Town of Lindsay's 120 acre sewage treatment facility] are 
only a few meters from the fill area. '7° 

The Board concluded then that this landfill was "not located in a good 
setting from a hydrogeological point of view nor from a social impact 
perspective," that leachate "will inevitably reach the bedrock groundwater 
system and is already affecting the groundwater quality that flows in the 
granular interbed in the overburden soils," and that the landfill and sewage 

of the request refusal by the Minister or Ministry. A condition was included requiring 
the City to schedule a monthly meeting with the Community Liaison Committee to 
report on progress. 

168 	From "Province suggests Simcoe dump site" by Tracy McLaughlin, Globe & Mail 
(January 30, 2001): 

The Ontario government wants Simcoe County to put a dump smack at the end of 
an airport runway in Collingwood, a tourist haven on the shores of Georgian Bay, 
Environment Minister Dan Newman announced yesterday. 
Even the province's own Energy Minister, Jim Wilson, MPP for Simcoe-Grey, said 
the idea didn't make much sense, urging county residents to oppose the plan. 
"We spent several million dollars expanding that airport so that jumbo jets could 
land there in the hopes that the area will become an economic development magnet." 
He said that Transport Canada guidelines dictate that a dump can't be located within 
eight kilometers of an airport, although he tried to mute his criticism, saying he was 
"satisfied that the Environment Ministry has done its part by making sure there are 
no scientific hazards." 
In selecting the site, the province turned aside a recommendation approved last year 
by Simcoe County to put the dump about 20 kilometres south of Barrie. The Col-
lingwood site "met the government's strict environmental assessment requirements," 
Mr. Newman said. 
Residents said the new dump would pose a danger because seagulls and other birds 
attracted to it would get caught in the engines of the planes. 
Mr. Newman said the county will be required to set up a bird management program. 

169 	According to an editorial by Guy Crittenden, entitled "Lindsay Oops!" in the October-
November 2000 edition of Solid Waste & Recycling Magazine, communities down-
stream "take their drinking water from systems connected to Scugog River, including 
Bobcaygeon and Sturgeon Point." 

170 	From a 1994 decision of the Environmental Assessment Board (file EP-93-02) dealing 
with an EPA Part V expansion application, at 2. 



234 JOURNAL OF ENVIRONMENTAL LAW & PRACTICE 	[11 J.E.L.P.] 

lagoons "have the potential, by a number of pathways, to contaminate a 
valuable wetland and the Scugog River" (at 15). 

The landfill had been scheduled to close several times, and an EA 
study process was well underway to select a different facility or system 
as a replacement. A Waste Management Master Plan process was com-
menced by the County of Victoria in 1988. A decision had been made to 
eliminate expansion of this site from further consideration, and it was 
operating with temporary authority under its fifth emergency Certificate 
of Approval. Then something abruptly changed: 

However, for reasons that remain unclear, in 1998 then Environment Minister 
Norm Sterling short-circuited the process that had short-listed three other sites. 
He moved expansion of the existing landfill to the top of the list. In fact, it was 
Victoria County's idea to deposit an additional million tonnes of waste at the 
site and expand its borders to within 500 metres of the Scugog River. The landfill 
abuts provincially significant Class 1 wetlands that are supposedly protected by 
special provincial guidelines. The use of controversial liner technology is sup-
posed to alleviate concern. Also, large numbers of seagulls at the site pose a 
significant threat to aircraft from a nearby airport. 

Local opposition to the plan has been fierce but as recently as July [2000] 
Environment Minister Dan Newman signed and sent letters to opponents to 
assure them that no approval had been granted and that the matter was still under 
review. 

However, in early August the minister was forced to admit that he had already 
approved the project on May 31 and that the environmental assessment and 
review were fmished. 

Government communication about the whole affair was not reassuring. John 
Macklem, warden for Victoria County, conceded that it's a "roll of the dice" as 
to whether the expansion can be done without environmental damage. 

"But it will be a roll of the dice wherever it will be located," he told reporters. 

Mr. Newman said the site is 650 metres from the river, whereas the law requires 
only a 500-metre separation. But topographical maps show that the boundary of 
the planned expansion is, in fact, 500 metres from the riverbank and maybe even 
less. 

Government documents suggest that, at the very least, the province shrugged its 
shoulders and downloaded its rightful responsibilities to the municipal level. 

Documents obtained by the Toronto Star reveal that from the start there was 
concern both inside and outside the environment ministry about the County's 
plans to circumvent the list of already-approved sites and fast-track the Lindsay-
Ops expansion. Placing this option above the others was at the very least "ques-
tionable" according to one ministry official's note. ... 
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At the time, Toronto lawyer Doug Hatch, who acts for a local opponent, warned 
the ministry that any process that didn't ensure detailed comparisons with the 
other candidate sites would be contrary to the [EAA]. 

Interviewed in mid-August after the controversy erupted, Mr. Hatch commented, 
"You may as well repeal the legislation. It means nothing.77171 

In the editorial Mr. Crittenden related speculation about the possibility of 
"political interference" in the decision to select and approve the Lindsay-
Ops landfill. He concluded with the following comments: 

The Harris government streamlined the EA Act but proponents are still required 
to meet its basic requirements. The process is meant to ensure that decisions are 
evaluated on their environmental merits and not moved forward from political 
expediency. 

Common sense suggests that the Lindsay-Ops landfill should be closed and that 
the legally required process should select another site. In the alternative, the 
public deserves nothing less than a full account of why this bizane decision was 
made, and by whom.'72  

In general, it appears that "unofficial" Government policy has negated 
the validity and importance of EA as a rigorous, methodical and objective 
planning process.173  Instead, expedient and extraneous factors are allowed 
to significantly influence environmental decision-making during, and un-
der the guise of, the EA process."4  

171 	From Crittenden, supra note 169. According to an October 2000 "Staff Report Prepared 
for the Environmental Commissioner of Ontario" regarding the Lindsay-Ops Landfill, 
one of the reasons given by the Minister for approval was that the "Government Review 
Team has indicated no outstanding concerns that cannot be addressed through conditions 
of approval" (at 7-8). The file review by ECO staff revealed that technical review 
comments made by MOE staff included concerns about the hydro-geological suitability 
of the site and several other factors. These concerns were raised at different stages in 
the progress of the file (at 12). 

172 	According to EA Branch staff, an EPA application has now been submitted by the 
County and is under review by the Branch (communication November 8, 2001). 

173 	One survey respondent indicated that the trademarks of good EA planning (qualities 
such as transparent, methodical, traceable, iterative, rational and objective) have now 
largely disappeared from the Ontario process. In his opinion, the quality ofEA oversight 
at the Branch has diminished since the change in Government in 1995, and that many 
good EA planners there have been systemically driven out: 

174 	Based on the ECO staff report, supra note 171, there were serious questions about the 
lack of transparency and traceability in the EA decision-making process, an intentional 
lack of a coordinated technical review (requested by the proponent), and a failure by 
the proponent's consultants to disclose in EA documentation any internal MOE concerns 
or comments from residents. 
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(v) Reduced Technical Scrutiny 

The apparent trend by proponents of individual waste disposal pro-
jects (such as landfills and incinerators) governed by the EAA is to refrain 
from submitting detailed design and operations plans and specifications 
as part of the EA. Instead, that documentation is provided sometime after 
the EAA approval has been received. 75  The effect of this is to shield it 
from public scrutiny."6  

EA applications are now practically always approved without referral 
to a hearing.'77  And once EA approval is granted, the various technical, 
environmental and site-specific issues of the undertaking (for example, 
design and operations) are no longer sent to a hearing pursuant to the 
Environmental Protection Act (EPA) or the Ontario Water Resources Act 
(OWRA). This is the case even where such hearings are specifically 
required by that legislation. Such is the effect of very unusual regulations 
which were unexpectedly passed after Bill 76 was enacted.'" Instead of 
a combined hearing on the proposal (under the EAA, EPA and OWRA), 

175 	According to EA Branch staff (communication November 8, 2001), the level of infor-
mation provided by a proponent is subject to the limits imposed by the Terms of 
Reference. An EA must provide the Minister with sufficient detail about alternatives 
("e.g. footprint, performance criteria, technology, operational characteristics") as would 
"predict impacts after reasonable mitigation, for comparative purposes." After the pre-
ferred alternative is selected, then its design criteria and operational details "may also 
be revisited, in order to confirm the project- and site-specific impacts and establish that 
proposed mitigation will mitigate to acceptable levels." Even after EA approval, con-
ditions of approval may require the provision of further information about design and 
operational details. 

176 	The following observations were included at the conclusion (at 12) of the ECO Staff 
Report, supra note 171, filed in October 2000: 

Our review suggests that ministry staff raised technical concerns about the suitability 
of the Lindsay/Ops landfill site at the ToR and EA stages. It is unclear from the 
public record whether most or all of these concerns were addressed by the proponent 
and the MOE, and whether too many technical details related to development of the 
expanded site were left to the EPA approval stage, as opposed to being considered 
through the EA process and its associated public consultation process. Once an 
undertaking has reached the EPA stage the public has no further chance to comment 
[on an EPA approval which might otherwise be posted on the EBR Registry] since 
the EBR provisions for Public notice, comment and leave to appeal would not apply, 
due to the exemption found in s.32 of the EBR. 

177 	Only two EA matters have been sent to a hearing since the current Government was 
first elected in 1995. But even if there is an EAA hearing, one survey respondent noted 
that if Adams Mine is any benchmark, they are even less comprehensive than technical 
EPA hearings. 

178 	O.Reg. 206/97 under the EPA was promulgated as part of the implementation of Bill 
76. It contains only one provision and exempts from EPA Part V hearings any waste 
disposal site or waste management system which is proceeding under an individual or 
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which frequently occurred for such matters prior to Bill 76,179  no hearings 
under any of this legislation now occur.'" 

In the result, there is little or no opportunity for scrutiny by the public 
and the Tribunal into the technical design details of the facility.18 ' This is 
borne out by the dramatic drop in the number of EPA hearings conducted 
by the EAB or ERT subsequent to the revision of the Act. 182  Not surpris-
ingly, designation under the EAA is probably now attractive to proponents 
as it ensures that there will be no public hearings under any legislation.'" 

Class EA. Section 1 provides as follows: 
A waste disposal site or waste management system is exempt from sections 30 and 
32 of the Environmental Protection Act if it is or forms part of an undertaking that, 

(a) is subject to section 5 of the Environmental Assessment Act; or 
(b) is exempt from section 5 of the Environmental Assessment Act under 

section 15.1 of that Act. 
In other words, an EPA hearing is now precluded whether or not there is an EAA 
hearing, and even if the undertaking is exempted from coverage by the EA Act altogether. 
Similarly, O.Reg. 207/97 under the Ontario Water Resources Act (OWRA) exempts a 
sewage works from hearing requirements under ss. 54 or 55 of the OWRA, provided 
that the matter is being processed as an individual or Class EA under the EAA—again, 
whether or not there is an EA hearing and even if the undertaking is exempted from the 
Act. Section 33 of the EAA, repealed by Bill 76, had provided in essence that in a matter 
where the EAA applies as well as the hearing requirements of the EPA or OWRA, the 
Minister "shall order" that a hearing would occur under the EAA only, or the EPA or 
OWRA only, but not both. It did not pre-empt EPA and OWRA hearings when there 
was no EA hearing, or when an undertaking was exempted from the EA Act. 

179 	A joint hearing of this nature was conducted when a proponent served notice to trigger 
the application of the Consolidated Hearings Act. 

180 	The Supplement to the 1997 Annual Report (Open Doors) of the Environmental Com-
missioner of Ontario included at 3 the following comments on the topic of these Reg-
ulations: 

• Opportunities for public participation in siting proposals for some waste man-
agement sites could be reduced. 

• Changes may reduce some duplication and overlap; however, the hearings la-
belled "duplicate" are not identical in purpose and scope. 

• Previously some waste management site proposals required hearings under the 
EPA; that requirement is replaced with ministerial discretion as to whether to 
hold an EAA hearing. 

181 	One practitioner has advised that due to the block on EPA hearings resulting from Reg. 
206/97, proponents are motivated to push all technical detail which is allowable out of 
the EA process and into the subsequent EPA approval component, since that no longer 
entails public scrutiny and participation. 

182 	For example, the EAR Annual Report for 2000 indicates that only one EPA application 
was referred to the Board for hearing during that fiscal year, and none under the OWRA 
(at 8). The numbers were the same for the previous year. With respect to the Consolidated 
Hearings Act, four applications were received. In the previous year there were three. 

183 	An example is the application to expand the Energy-From-Waste (EFW) facility of 
KMS Peel Inc. in Brampton. According to the 1998 Annual Report (Open Doors) of 
the Environmental Commissioner of Ontario, this undertaking "would add a fifth incin-
erator and boiler, modify the air-cooled condenser, and modify the air pollution control 
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As an example of the decreased opportunity for technical scrutiny, 
consider the case of the Safety-Kleen (formerly Laidlaw) waste facility 
in Sarnia: 

In September 1997, for example, the [MOE] approved a 1.9 million cubic meter 
expansion of Laidlaw Environmental Services hazardous waste landfill in Sarnia 
with no public hearing under either the Environmental Protection Act or the 
Environmental Assessment Act. This was despite concerns raised by members 
of the public regarding the proposal. The facility is the only hazardous waste 
landfill in the province. The expansion is expected to extend its life for another 
15-20 years.'" 

The following passage is from the most recent ECO report,'85  which 
discussed applications for review regarding this facility: 

The ECO's review of MOE's handling of this application has concluded that the 
ministry did have evidence of potential harm that wasn't considered when the 
environmental assessment was approved and the C of A issued. The most obvious 
example is that the landfill expansion was approved in 1997 in part because the 
thick clay underlying the landfill was expected not to leak for 10,000 years. Just 
two years later, the ministry had to close the site for 10 days when a significant 
leak (described by MOE as a "gas and water seep") was discovered in subcell 3 
of the newly approved area. MOE's occurrence reports for the facility during 
1998, 1999 and 2000, examined by the ECO, provide ample evidence to support 
the applicants' request for an on-site inspector and better emergency response 
procedures than were required in the 1997 approval. (at 140) ... 

MOE's response to these applications leaves the ECO and the applicants won-
dering — who is in charge, the ministry or the company? Public confidence in 
the hazardous waste facility and in MOE's ability to regulate it has been shaken 
by recent events, resulting in public protests at the company's gate, and prompt-
ing these EBR applications for review. To restore public trust and its own 
credibility, MOE has to be seen to be in charge, and to be making decisions in a 
transparent and accountable manner. Given the interest and concern expressed 
by the local community, MOE should make reasonable efforts to provide addi-
tional opportunities for public participation before it issues instruments such as 
an approval for the amended Design and Operations Report for the landfill and 
for modifications to the incinerator. (at 143) 

system" (at 238). The undertaking was designated (brought under the jurisdiction of the 
EAA) by Regulation 153/98 thereby requiring the preparation of an EA study. The ECO 
noted that the proponent "requested that the facility expansion be designated under the 
EAA." 

184 	Mark Winfield and Greg Jenish, Ontario 's Environment and the Common Sense Rev-
olution: A Four Year Report (Toronto: Canadian Institute for Environmental Law & 
Policy, 1999), at 2-11. 

185 	2000-2001 Annual Report (Having Regard) of the Environmental Commissioner of 
Ontario. 
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(vi) Reduced Public Participation 

Bill 76 has made public consultation mandatory for the preparation 
of a proposed TOR, and also for the preparation of the EA itself.'" 
However, no participant funding programs are available at the Ministry 
or required of proponents to assist the public in studying the various 
technical and legal aspects of a proposed undertaking.'" There is no 
indication that proponents are expected by EAAB staff to consider fund-
ing intervenors.'88  The funding regime created initially by Orders-in-
Council and then in 1988 by the Intervenor Funding Project Act was 
dismantled when that legislation was terminated by the Ontario Govern-
ment in early 1996, even before Bill 76 had been introduced.189  

The importance of funding was recognized long ago. A study con-
ducted for the EAB on public participation observed in 1978 that Board 
members expect "public interest groups and the lay public to make sig- 

186 	Ironically, in the 1996 Annual Report of the Environmental Commissioner of Ontario 
(Keep the Doors Open to Better Environmental Decision Making), the Government was 
criticized for providing inadequate public consultation on Bill 76: 

This legislation was developed without enough public consultation. The Environ-
mental Registry posting provided only 54 days for comment—not enough time for 
Ontarians to comment on such a complex initiative. There were legislative committee 
hearings, but most people cannot participate in those like they can through the [EBR] 
notice and comment provisions. 
The Ministry should have published a detailed, objective analysis of the proposed 
changes and options, and provided expanded public consultation. (at 23) 

187 	According to one survey respondent, the termination of intervenor funding has also 
meant the end of participant funding (funding available before the commencement of 
the Board's proceedings). The reason is that although participant funding was never 
mandatory, proponents knew that if they did not make funding available "up front" 
before the hearing process commenced, they would be ordered to provide it as intervenor 
funding in any event. The hearing might then be delayed in order to give additional time 
to the intervenors to consult, investigate and prepare. 

188 	According to EA Branch staff, the Ministry has no current policy to encourage or require 
proponents to provide participant or intervenor funding (communication November 8, 
2001). With respect to an application to expand the Energy-From-Waste (EFW) facility 
of KMS Peel Inc. in Brampton, the 1998 Annual Report (Open Doors) of the Environ-
mental Commissioner of Ontario noted that comments about the proposal were received 
by the MOE from three significant public interest groups. ECO's Report noted that the 
Minister's decision designating the undertaking under the EAA "did not appear to have 
considered the comments that a participant funding regime be included to allow the 
public to take a more active and effective role in the assessment process" (at 238). 

189 	The lack of funding was criticized by survey respondents. One industry representative 
added, however, that it should be controlled tightly to avoid duplication and misuse, 
since there were past instances of "exorbitant costs and wasteful use of funds." 
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nificant and meaningful contributions to hearings.'"90  It noted the follow-
ing survey results: 

The signal from those who have attended Environmental Assessment Board 
hearings is clear. Members of the lay public as well as applicants and government 
representatives consider direct funding of research and participation to be the 
most important option for improving Board hearings. 

The report recommended that the Board consider various "methods avail-
able for providing direct financial assistance and other resources to interest 
groups and others who are parties to board hearings under the [EAA], but 
who are unable to participate fully because of inadequate resources" (at 
88). Among other things it proposed "an experimental public participation 
funding program run by the Board which would encompass both the 
provision of direct research grants as well as reimbursement of expenses 
in selected cases." 

The following comments with respect to the funding issue were pub-
lished back in 1981: 

First, funding must be provided by the proponent or government to enable all 
interests to research, analyze and present all relevant perspectives. Those who 
object to funding the opponents of a project must recognize that the cost of such 
participation must be evaluated against the cost of tunnel vision, inadequate 
information and the frustration of those who are denied full access to the pro-
cess.' 91  

In a submission 20 years later to the MOE, CELA commented on the 
problems created by the elimination of funding. The following are ex-
cerpts from that brief: 

To the contrary, the upfront provision of adequate participant funding is the quid 
pro quo for meaningful public participation throughout the EA process. This is 
particularly true in light of the highly technical and complex nature of most 
undertakings which are subject to the EA Act. ... 

It should be further noted that the unfortunate demise of the Intervenor Funding 
Project Act ("IFPA") has made it exceedingly difficult for EA participants to 
secure adequate funding prior to and during hearings before the Environmental 
Review Tribunal. Significantly, when the IFPA expired, the MOE noted that it 
was still open to proponents to voluntarily provide funding to public interest 

190 	From A Public Participation Programfor the Ontario Environmental AssessmentBoard, 
a study and report by K.F. Mauer, Research Officer with the Environmental Assessment 
Board (February 22, 1978) at 86. 

191 	Roger Cotton and Paul Emond, supra note 153, at 265. 
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representatives. HOwever, the practical reality has been that few, if any, propo-
nents have provided much or any participant funding, particularly for undertak-
ings that were not referred to public hearings. Similarly, commitments by pro-
ponents to provide participant funding to citizens' groups have been 
conspicuously absent from most, if not all, the ToRs that CELA has reviewed to 
date. In the absence of such commitments, proponents have flatly refused to 
provide funding in response to reasonable, indeed modest, requests by public 
interest groups.' 92  

The Ministry's advice to the public is to participate early in the process 
before any decisions are made.'93  Failure to be involved when the starting 
gun sounds may limit or preclude the entitlement to further involvement, 
yet experience demonstrates that most people are unaware of proposals 
at that early stage. In any event, there is no Ministry program to enhance 
or support public consultation and participation.'" Moreover, no longer 
are there hearings for the public to attend in order to learn more about 
and scrutinize the merits of a proposal. '95  The following observation, made 
long ago, is still apt: 

Public participation need not have any significant impact on the process. If it is 
little more than a public airing of concerns, it may only accentuate public hostility 
by falsely raising expectations.196  

In fact, the statutory opportunity for public consultation in the early phase 
(TOR preparation) may now be used as a reason for denying hearing 
requests, on the basis that the objectors' views have been given early and 

192 	Richard Lindgren, supra note 146, at 8. 
193 	The web site advisory (title: "How do people get involved in an Environmental Assess-

ment") cited above, supra note 124, states that "Any individual who is interested in the 
EA proposal, or may be affected by such a proposal, is encouraged to become involved 
in the process, as early as possible, before irreversible decisions are made." 

194 	A draft EA consultation guideline prepared by EA Branch staff (December 2000) states 
that proponents should be "innovative in identifying appropriate measures for effective 
participation in the EA process" (at 24) and that this "may make the difference between 
a consultation program that works and one that does not." It lists as examples meeting 
facilities accessible to the disabled, travel and child care costs for participants aftending 
consultation events, administrative support (photocopying, postage, meeting space) and 
funding for peer review of technical work. It cautions participants to have "realistic 
expectations" in this regard. 

195 	Only two matters, the Adams Mine and Quinte Landfill EAs, have been referred for 
hearing since the present Government took power in 1995. The EAB decision in the 
former is reported as Notre Development Corp., Re (1998), 28 C.E.L.R. (N.S.) 1 (Ont. 
Environmental Assess. Bd.). 

196 	Roger Cotton and Paul Emond, supra note 153, at 273. 
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ample consideration. 197  In the result, public consultation and participation 
has declined overall since Bill 76 took effect.'" 

The Environmental Commissioner of Ontario (ECO) has identified 
other EAA-related problems with and obstacles to public consultation 
and participation.199  The EBR exempts from the requirement to post pro-
posal notices for environmentally significant decisions on the EBR Reg-
istry those decisions related to undertakings which are subject to or ex-
empted from the EAA.20° The assumption behind the creation of this 
posting exemption was that coverage by the EA Act would result in 
sufficient public notice and involvement, making EBR postings redun-
dant.20' EA activities are not posted on the EBR Registry, but rather on 

197 	Typically, the Minister's reasons for approval without a hearing indicate that she/he has 
considered all of the comments and submissions about the proposal which have been 
received by the Ministry, and is satisfied that the concerns expressed can be satisfied 
by terms and conditions. 

198 	One survey respondent has indicated that with the advent of scoped Terms of Reference, 
lack of funding and absence of hearings, "public consultation ... has become a true sham 
and 	contributes to the poor reputation the EAA process enjoys across the province." 
In his view, the EA Branch web site is not kept up-to-date, and useful information such 
as the actual advice offered by the Branch to the Minister at particular stages of appli-
cations (such as the Terms of Reference scoping decision) is never posted. 

199 	This is in addition to the numerous other barriers about which the ECO has reported. 
For example, a Special Report, Broken Promises: MNR's Failure to Safeguard Envi-
ronmental Rights (June 2001), includes the following statements (at 1): 

I am reporting that the Ministry of Natural Resources (MNR) is thwarting public 
participation and public scrutiny of environmental decision-making by effectively 
blocking the final steps in a legal process set out in the EBR. I see the need to issue 
this special report to respond publicly to the long string of broken promises that 
MNR has made to my office since 1995, each time asserting that the ministry would 
very shortly be complying with the EBR by "classifying its instruments" - in other 
words, opening its instruments to public comment and review. ... 
The practical effect of MNR's failure to classify its instruments is that the public 
cannot use the EBR as it was intended. Over the past five years, our office has been 
contacted by many Ontario residents with concerns about instruments administered 
by MNR. Many express shock and disappointment when they learn that MNR's 
instruments are still not subject to the public comment, review and appeal rights of 
the EBR. 

200 	The ECO's 1999/2000 Annual Report (Changing Perspectives) described at 54 how the 
MOE refused to post a decision to issue an order under the Environmental Protection 
Act to London Hydro to clean up coal tar contamination leaching into the Thames River 
from its property. The reason for MOE's refusal to post was that London Hydro is a 
proponent which is generally subject to the EAA. 

201 	The following excerpt is from an October 2000 "Staff Report Prepared for the Environ-
mental Commissioner of Ontario" regarding the Lindsay-Ops Landfill (see also note 
171 supra): 

Both the EBR and the EAA set out processes whereby the public may become involved 
in the decision-making process. In enacting the EBR, the government did not want 
to subject some activities to "double jeopardy" whereby they wold be required to go 
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MOE's EA Activities web site, and some postings have not been made 
until after considerable delay.202  For example, some notices have been 
posted long after TORs and/or undertakings have been reviewed and, in 
some cases, approved. The tight restrictions for public comment imposed 
on the EA process by the Deadline Regulation have raised concerns for 
the Commissioner about public participation.203  

(vii) Refusal of Hearing Requests 

A few years before Premier Harris' party formed the Government, he 
was critical of what he claimed was a lack of full public EA hearings. The 
following statement was addressed by him to the Minister of Environment 
at that time (Ruth Grier, NDP): 

The Minister is critical of the former government, I understand that, but let me 
get it straight. She is critical of it for having shortcuts and having some hearings 
but not the full hearings. She now has no hearings, absolutely none. The Minister 
is shortcutting the possibility of any public input. She is shortcutting the possi-
bility of any input from the regions. She is shortcutting the possibility of finding 
the best environmental solution.204  

In a departure from the past, each of the five Environment Ministers 
during the administration of the current Government has refused all re- 

through both the EBR and the EAA approval processes to obtain the necessary 
approvals. Therefore, certain exceptions were made under the EBR for projects and 
activities that had received an approval under the EAA. (at 2) 

202 	The ECO criticized the fact that the draft EAA Deadline Regulation was not posted on 
the MOE EA web site for public comment until eight months after it had been filed 
(supra note 200, at S4-11). With respect to failure to use the EBR Registry the ECO 
report stated: 

The use of two different Internet sites—the Environmental Registry and the EA 
Activities Web site—will be confusing to some members of the public. It would be 
preferable if all the information was accessible through one Registry. 

203 	Related comments in the ECO's 1998 Annual Report (Open Doors) at 235 include the 
following: 

In those cases where the scope of the proposed undertaking is significant and com-
plex, it will be difficult for members of the public to respond to proposed TOR [terms 
of reference] documents within such a short time frame. 
Some commenters thought that some deadlines contained in the regulation were 
unrealistic and that there should be a public process set out to extend the deadlines 
as necessary. 

204 	Mike Harris MPP in the Ontario Legislature on October 28, 1991 (Hansard at 3178). 
Subsequently, when he was asked in the Legislature as Premier whether he believed 
that "Ontario's dumps ought to be the subject of full and public hearings under the 
{EAA], he said "Yes, I do" (October 23, 1995 - Hansard at 375). 



244 JOURNAL OF ENVIRONMENTAL LAW & PRACTICE 	[11 J.E.L.P.] 

quests for referral to hearing in every EA case, with just two exceptions.205  
This has occurred even though in some cases large numbers of objectors 
have filed notices206  and public concern is widespread.207  Typically the 

205 	Adams Mine (EA-97-01), supra note 195, and Quinte Landfill (EA-97-02). In the opinion 
of one survey respondent, an environmental lawyer, the elimination of funding and 
hearings has brought the administration of the EAA process into disrepute. Another 
noted that members of the public have an automatic right to a hearing before the Ontario 
Municipal Board on a variety of relatively small planning matters, but cannot get any 
hearing whatsoever on a new, very large and controversial facility with significant 
potential adverse environmental impacts. 

206 With respect to the Dufferin County Landfill, MOE EA file no. MU-0126(02), the 
Minister's Notice of Approval to Proceed with the Undertaking (October 23, 1997), 
approved by Order-in-Council 2087/97, refused requests for referral to hearing and 
acknowledged that there were "306 submissions received during the Notice of Accep-
tance 15-day public review period," of which 304 asked for a hearing. A few of these 
objectors were municipalities. Some objectors also requested mediation. In a subsequent 
letter to counsel for some objectors the Minister commented: 

I carefully reviewed the concerns raised in the submission and determined that a 
hearing was unnecessary and any outstanding issues could be dealt with in my 

_ decision. As a result, mediation was also unnecessary. 
The Township in which the landfill was sited brought an application for judicial review, 
arguing that the Minister exceeded his jurisdiction in granting approval without a 
hearing. The court quashed the application on motion, without a full hearing on the JR 
application: East Luther Grand Valley (Township) v. Ontario (Minister ofEnvironment 
& Energy) (2000), 33 C.E.L.R. (N.S.) 23 (Ont. S.C.J.). O'Connor J. described the onus 
facing the applicant: 

Thus, to succeed on a judicial review the Township must show the Minister acted in 
bad faith, or that he clearly failed to comply with the statutory conditions, as per 
Ofner, supra, or that he showed "... the exercise of discretion for an improperpurpose, 
and the use of irrelevant considerations ...", as per Baker, supra, at page 224, or that 
he was biased in his decision or that there is a reasonable apprehension that he was 
biased. Failing to comply with the statute has been held to mean a failure to consider 
matters the Act requires be considered or considering matters outside of the Act. (at 
30) 

207 	In the Taro Aggregates case (EA file PR-TA-02), an application for a very large private-
sector proposed landfill in a quarry in Stoney Creek (near Hamilton) was approved in 
1996 without a hearing. The site, located on fractured limestone near environmentally 
sensitive areas and hundreds of residents, lacked any natural attenuation or containment, 
and would require engineering (a double liner and hydraulic trap) to prevent leachate 
escape and ground water contamination. A nearby site (the "West Quarry"), had been 
used as a landfill and is the cause of a ground water contaminant plume. The East Quarry 
application was opposed by residents' groups, the Niagara Escarpment Commission, 
the Hamilton Regional Conservation Authority and the City of Stoney Creek. The 
residents claimed that the EA process followed by the proponent was fundamentally 
flawed. A petition was signed by more than 4,200 people objecting to the proposal, and 
over 2,000 letters of opposition were sent to the MOE. Yet, no social impact assessment 
was required by the MOE. And no EPA hearing into the technical issues related to the 
landfill was ever conducted. A few months before the Minister's decision another large 
quarry site in the Hamilton area, also with fractured limestone bedrock, was found to 
be totally unsuitable in hydrogeological terms for landfilling by a Joint Board after a 
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Minister's reasons for approving a proposal without a hearing include 
statements similar to the following, and do not mention any of the specific 
concerns which have been raised about the adequacy and extent of the 
proponent's EA study: 

• the Minister does "not consider it advisable or necessary to hold 
a hearing"; 

• "the undertaking should be given approval to proceed"; 
• the Ministry's "technical review team has concluded that the pro-

posed landfill can be constructed without undue harm to the natural 
environment"; 

• "appropriate mitigation measures will be designed into the facility 
to adequately protect the natural environment"; 

• there are some government agencies not opposed to the proposal; 
• the technical issues raised in the submissions received from the 

public "will be addressed through EAA and EPA terms and con-
ditions in order to protect the environment;" 

• "there are no overriding environmental issues which cannot be 
adequately addressed through terms and conditions."2" 

(viii) More Discretionary Decision Points 

Numerous new decision points available to the Minister, Cabinet or 
Branch Director provide very wide discretion. Little, if any, guidance is 
found in the Act to direct these decision-makers in making such deter-
minations. 

For example, s. 9.2(2) permits the Minister, on referring a matter to 
the Tribunal for hearing, to give whatever directions and impose whatever 
conditions "as the Minister considers appropriate" and these must then 
be observed by the Tribunal under s. 9.2(5). Similarly, under s. 11(1) the 
Minister may refer a matter, along with binding directions and conditions, 
to someone other that the Tribunal for a decision "if he or she considers 
it appropriate in the circumstances." 

Perhaps the widest area of discretion without any specific statutory 
guidance has been retained in the Act and untouched by Bill 76. With 

lengthy hearing: Steetley Quarry Products Inc. (Steetley), Re (1995), 16 C.E.L.R. (N.S.) 
161 (Ont. Joint Bd.), costs decision at (1995), 19 C.E.L.R. (N.S.) 212 (Ont. Joint Bd.) 
(Board file CH-91-08). 

208 

	

	Taken from the Minister's "Notice of Approval to Proceed with the Undertaking" in 
Taro Aggregates, ibid (July 15, 1996) and Dufferin County Landfill (October 13, 1997), 
supra, note 206 and the Order-in-Council in Dufferin (November 22, 1997). 
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Cabinet's approval, the Minister may, under s. 11.2(2), vary a decision 
of the Tribunal, or substitute his own decision in its place, but no principles 
or limiting factors are identified to guide such an important determination. 
In some provisions, only vague principles are mentioned, such as being 
"consistent with the purpose of this Act and the public interest" (from s. 
6(4) governing the approval of TORs). The term public interest is nowhere 
defined, and its meaning is considered by some to be less than objective 
and more in the mind of the beholder. 

Even where statutory guidance is provided, it is not necessarily evi-
dent to the observer that the decisions being made have followed this 
direction. 

At the time when Bill 76 was under consideration by a legislative 
committee, the following warning was offered in a submission by Pro-
fessor Robert B. Gibson: 

Some flexibility is necessary, since the laws have to apply to a range of cases 
and circumstances. But more flexibility typically means less certainty and less 
administrative efficiency. Or it is a cover for an intent not to apply the law (which 
can be certain and efficient, but amounts to a legislated fraud). 

The lesson of equally long experience is that clarity and flexibility need to be 
pursued together in open processes with maximum involvement of the affected 
parties. Efficiencies are to be gained chiefly through anticipation, integration 
and, where appropriate, devolution.209  

The use and abuse of discretion has been a concern in EA systems in 
general, and the Ontario regime in particular. The following comments 
about the EAA were published twenty years ago: 

The Act leaves many important decisions to the discretion of those who admin-
ister it. Whether an undertaking is subject to assessment depends very much on 
whether the Ministry of Environment feels it needs assessment. The staff (and 
the Minister) decide on designations, exemptions, and the initial interpretation 
of key words and phrases such as "in the public interest." There are no firm 
guidelines to guarantee that large, obviously significant, undertakings will be 
assessed. The many discretionary provisions mean that administrative effective-
ness and the climate of public opinion will considerably influence the effective-
ness of the process. 

While discretion is in itself a necessity in such a complex administrative process 
as environmental impact assessment (where it is impossible to predict every 

209 	From "Comments to the Ministry of Environment and Energy regarding Bill 76—En- 
vironmental Assessment and Consultation Improvement Act, 1996," supra note 148, at 
7. 
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detail or situation that may arise), we are concerned here in general with the 
abuse of discretion, particularly for political expediency. Few would argue that 
the government should have no discretionary right of exemption from the pro-
cess, particularly (as in the case of Quebec and Saskatchewan) in "emergencies." 
In Ontario the exemptions are much broader. Almost any exemption can be 
justified as being "in the public interest," particularly if public interest is equated 
with the interest of the proponent and his customers. 

There is clearly a point at which the legitimate use of discretion crosses the line 
into political manipulation, and it is that abuse of discretion in the process, 
particularly in Ontario, that concerns us. The excessive use of discretion is, in 
our opinion, one of the most pervasive and persistent problems in environmental 
impact assessment.21° 

(ix) Monitoring, Enforcement & Compliance 

Although they are separate topics, monitoring, enforcement and com-
pliance have been grouped together in this s. for brevity. They are over- 
lapping, inter-related and critical components of an effective environ-
mental program.211 

The following comments were made in a report to Parliament by the 
federal Environment Minister: 

Follow-up is an essential component of an effective environmental assessment 
process. It can help build in accountability and ensure that sound environmental 
protection measures are in place during construction, operation and decommis-
sioning of a project. Above all, follow-up is a tool for encouraging continuous 
learning and improvement over the long run—using past experience to improve 
the quality of future assessments.21 2  

The value of post-approval monitoring is well-known: 

210 	Roger Cotton and Paul Emond, supra note 153, at 257-8. 
211 	The following perspective is from the 2000-2001 ECO Annual Report (Having Regard), 

at 72-3: 
Legislation and regulations are important. However, they are effective only when 
companies and residents comply with them—and if ministries enforce them when 
they are contravened. Compliance with a particular Act or regulation is usually said 
to be achieved when a large portion of companies and residents subject to its re-
quirements adhere to it. 
Ontario residents want to be assured that our environmental laws are being followed 
by industries, municipalities and others who discharge pollutants. Fair, firm and 
consistent enforcement ensures that good environmental performers are recognized 
for their efforts and poor performers are penalized. Moreover, firm enforcement 
ensures that ecosystems are protected and human health is safe-guarded. 

212 	Strengthening Environmental Assessment for Canadians (March 2001), supra note 59, 
at 20. 
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For example, the information gathered through well-designed monitoring pro-
grams can allow the proponent to make necessary adjustments or improvements 
during the construction, operation, or maintenance phases of a project's life. 

Similarly, this information may provide important data for the proponent and 
others for the purposes of any future planning, design, construction, operation, 
maintenance, shutdown or decommissioning of the undertaking or similar un-
dertakings. In addition, "proper awareness and surveillance ofrequirements helps 
to identify and deal with on-site problems quickly, so as to reduce possible 
environmental damage, public complaints and delays to the construction sched- 
ule. ”213 

Two different types of monitoring have been the focus of particular 
attention: 

"Compliance monitoring" refers to activities which may be undertaken at the 
operational or post-project stages to ensure that regulations have been obeyed 
and standards have [been] met by the proponent. More specifically, compliance 
monitoring is undertaken to ensure that the proponent has done everything it was 
supposed to do in relation to the undertaking ... 

"Effects-effectiveness monitoring" refers to activities which may be undertaken 
in the post-approval period to assess the actual environmental effects of an 
undertaking, and/or to evaluate the effectiveness of measures intended to prevent, 
mitigate or remedy those effects. In particular, effects-effectiveness monitoring 
usually involves the comparison of the predicted environmental effects to the 
actual environmental effects with a view to determining whether the measured 
environmental changes are attributable to the undertaking. Thus the utility of 
such monitoring is often contingent on the availability of sound baseline infor-
mation ...214 

Despite repeated recommendations made in the past, there are still no 
mandatory provisions in the EAA requiring monitoring of approved un-
dertakings to assess the predictive accuracy of the assessment2" and 

213 	Richard Lindgren, Monitoring and Environmental Assessment in Ontario (Toronto: 
CELA, 1994) at 8-9. The quoted reference in this passage is at 39 of the 1990 MOE 
report, Toward Improving the Environmental Assessment Program in Ontario, supra, 
note 88 and see Appendix 9 at the end of this article. 

214 	Ibid. at 10-12. 
215 	Some research has identified "the difficulties of accurately predicting and understanding 

ecological responses to incremental human intervention." See Wismer, Shuter and 
Regier, supra note 53 at 2. According to one survey respondent from industry, studies 
indicate "that fewer than 5 studies out of a thousand could be verified to have accurately 
predicted or mitigated the expected impacts." Without EA verification and post-EA 
audit, this respondent maintained that "EA does not learn from experience or mistakes 
and does not gain experience." An illustration of this "information feedback" is found 
in the Eastview Road Landfill case, involving a municipal waste facility in Guelph 
established in the early 1960s. In a 1993 decision concerning an expansion application, 
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ensure that the projects are performing as expected and not causing neg-
ative environmental impacts. 

There is no requirement for monitoring exempted undertakings to 
ensure that they do not exceed what was promised at the time the exemp-
tion was sought and granted.216  Nor are there programs established by the 
EAAB to ensure that such investigations are conducted, or that there has 
been compliance with EAA conditions of approval.2" 

If, on the other hand, an undertaking requires that a Certificate of 
Approval be issued under the Environmental Protection Act or the Ontario 
Water Resources Act, then any "terms and conditions" or "conditions of 
approval" included in that Certificate would more likely be monitored 

the EAB (file EP-92-02) found that contaminated leachate had been leaking from the 
landfill for many years. It referred to a 1971 decision of the Ontario Municipal Board 
which had approved the site over opposition from residents who were concerned about 
"the danger of polluted wells and water courses due to the possible escape of leachate" 
(EAB at 22). The OMB decision cited technical evidence adduced by the City which 
had assured the Board that impermeable seals used in each of the landfill cells would 
prevent leachate escape. The OMB accepted this evidence but the landfill leaked nev-
ertheless. 

216 	An example of this involves the building of the Highway 407 west extension by a private 
consortium through Burlington in 1999. The undertaking had been exempted from the 
EAA by the Minister. Residents near the Cavendish Woods (located on Crown land) 
viewed the plans earlier that year and had been satisfied that the very large and old 
hardwood forest located between their homes and the highway right-of-way would not 
be significantly reduced beyond a previous tree removal program carried out in 1996. 
According to residents, the developer arrived without warning on a Saturday morning 
and began to clear-cut a large swath (up to 300 m) of old forest, apparently as a project 
cost-cutting measure. Even though promises were subsequently made to municipal 
officials to suspend cutting after complaints were lodged by local residents, the developer 
continued to remove the forest. Residents were informed that no action could be taken 
by the municipality or the Ministry of Natural Resources. 

217 	One survey respondent indicated that post-approval monitoring and follow-up under 
the EAA is not occurring, and the investigation and enforcement of compliance with 
conditions of approval is minimal. It appears that there has been no improvement since 
Richard Lindgren, supra note 213, wrote the following in 1994: 

Considerable concern has also been expressed about the Ministry's general lack of 
monitoring programs, guidelines or objectives. For example, in 1985 the Ministry's 
E.A. Branch conducted an audit of approved undertakings to determine the level of 
proponent compliance with conditions of approval. Incredibly, the study concluded 
that the E.A. Branch was unable to verify from its files if terms and conditions have 
been met. A similar study by the Ministry's Management Audit Branch found that 
the E.A. Branch staff had no specific review procedures for ensuring fulfilment of 
conditions of approval. (at 18-19) 

The CLELAP Four Year Report (1999), supra note 184 at 2-12, noted that the Provincial 
Auditor's Annual Report of 1997 had identified a "lack of indicators to measure and 
report on the effectiveness of the [EA] process and monitor compliance with the terms 
and conditions of approved projects." 
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and enforced in the normal course by MOE inspection and enforcement 
staff. 

The Environmental Commissioner of Ontario has identified problems 
with EAA contraventions and enforcement involving other Ministries as 
well as the MOE.218  

Approvals of undertakings under the EA Act are often accompanied 
by numerous terms and conditions, and some of them may be vital with 
respect to environmental protection. It is clear from past decisions of the 
EAB that in some instances approvals were granted reluctantly, and only 
on the strength of conditions which were considered necessary to ensure 
such things as vigilance and early contingency response, if needed.219  The 
Board's problem with this lack of oversight and enforcement by the 
Ministry was noted publicly years ago: 

218 	For example, the ECO's 1999/2000 Annual Report (Changing Perspectives) described 
at 97-98 repeated problems with compliance by the Ministry of Natural Resources of 
some EAA terms and conditions which were included in the EAB's Class EA approval 
in 1994. The quality of MOE's investigation into complaints of non-compliance was 
criticized by the ECO: 

MOE's reports to the applicants [complainants] and to the ECO have been very poor. 
MOE has provided misleading, and in some cases, incorrect information that appears 
simply to summarize MNR's response to the allegations. Several of the MOE reports 
acknowledge that MNR has not yet implemented certain conditions, but then merely 
pass along MNR's promises to develop policy or produce reports "in the near future." 
Applicants deserve a clearer and more objective response to the allegations of EAA 
contraventions made in EBR applications. 

In fact the Ontario Divisional Court found (and was later upheld by the Court of Appeal) 
that MNR had violated several terms and conditions of the Class EA: Algonquin Wild-
lands League v. Ontario (Minister of Natural Resources) (1998), 26 C.E.L.R. (N.S.) 
163 (Ont. Div. Ct.), additional reasons at (1998), 27 C.E.L.R. (N.S.) 218 (Ont. Div. Ct.), 
reversed in part (1998), 29 C.E.L.R. (N.S.) 29 (Ont. C.A.), additional reasons at (2000), 
32 C.E.L.R. (N.S.) 233 (Ont. C.A.). 

219 	This is illustrated in the following comments from the Board's 1994 decision in Lindsay 
Ups, supra note 170, discussed earlier (in which all of the parties at the hearing agreed 
to approval of the expansion application only after negotiating a set of terms and 
conditions), at 15-16: 

From an operational point of view, the evidence is that the site has not been operated 
in accordance with its Certificate of Approval. ... 
We have carefully reviewed the evidence, both written and oral, and have come to 
the conclusion that the five year expansion can be approved subject to the stringent 
Conditions of Approval as set out in Appendix A and subject to additional conditions 
which we will require. 
We believe that the expansion will prolong the period of time during which leachate 
will emanate from the site. However, the application for expansion and the interest 
of the neighbouring residents has led to more comprehensive investigation of the 
potential for environmental degradation and to more comprehensive safeguards 
which are ensconced in the Conditions of Approval. 
The proposed Public Review Committee will have an important task to perform - to 
ensure that the Conditions of Approval are strictly enforced. 
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Certain decisions on approval would not have been given without specific terms 
and conditions attached. The Board has expressed concern that certain conditions 
established on approval are not being monitored for compliance and there is no 
formal process or procedure in place to monitor compliance. Some recent ap-
provals have included conditions to require compliance reporting by the pro-
ponent but as with most other conditions there is no Ministry program in place 
or individuals responsible for administration, verification and enforcement. At 
present, the responsibility of the EA Coordinator ends once the undertaking is 
approved and no one is assigned responsibility for monitoring a project during 
implementation.22° 

Without monitoring, surveillance, policing and enforcement terms and 
conditions are ineffective. Yet these important oversight activities appear 
to have diminished even further.22  The Environmental Commissioner of 
Ontario has collected evidence which "suggests that enforcement and 
compliance activities in several ministries remain uneven across the prov-
ince and contravenors often are not brought to justice in cases where firm 
action appears warranted."222  And the Walkerton' Inquiry reported that 
one of the "most significant deficiencies associated with the MOE" was 
"the preference for voluntary rather than mandatory abatement."2" 

In a Special Report (Accountability and Value for Money, Fall 2000), 
the Provincial Auditor of Ontario published the following findings related 
to the MOE: 

• A reduction in staff of 25% over the last four years had contributed 
to a 34% decrease in the number of ministry-initiated inspections 
conducted per year. Further, the Ministry identified significant 
violations in 31% of the inspections conducted. The rate of non-
compliance would have been even higher had many violations the 
Ministry considered minor been more appropriately treated as 
significant. 

• The Ministry relied extensively on facility operators to comply 
voluntarily rather than impose stringent enforcement measures, 
such as issuing control orders or laying charges. This was of 
particular concern as one third of violators were repeat offenders. 
In addition, the Ministry did not appropriately follow up on many 
violations to ensure that deficiencies had been corrected. ... 

220 	From the 1990 MOE report, Toward Improving the Environmental Assessment Program 
in Ontario, supra note 88 at 40. 

221 	According to one government source, MOE Operations and Field Staff no longer mon-
itor compliance, and staff in Toronto almost never go out into the field. 

222 	2000-2001 ECO Annual Report (Having Regard), at 73. 
223 	Report of the Walkerton Inquiry, supra note 165, at 25. 
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• The Ministry typically learned of contaminated sites only after 
serious harm to the environment had already occurred. This made 
it difficult to hold facility operators responsible for the damages 
where significant clean-up costs were required and long time per-
iods had elapsed. The Ministry needs to develop a strategy for 
early identification of high-risk contaminated sites to allow for 
better planning and prioritization of clean-up efforts. (from s. 3.06, 
at 111-112) 

There is evidence of an apparent aversion by the current Ontario 
Government to utilizing prosecutions as an enforcement too1.224  There are 
also problems with the short limitation period (6 months) and low sen-
tencing limits should prosecution for breach of EAA conditions be pur-
sued (a fine of no more than $10,000 for a first offence).225  The problem 
is compounded further when violations of the EA Act are also committed 
by the staff of provincial departments.226  Moreover, with so many per-
sonnel cut from the Ministry since the current Government was elected 
in 1995, staff are scarce at the best of times. 

Illustrative of these concerns, among others, is the case of a road 
project (Airport Parkway at Hunt Club Road) by the City of Ottawa 

224 	From Martin Mittelstaedt, "Few Ontario Polluters charged, environmental group says," 
Globe & Mail (November 5, 2001): 

Polluters broke Ontario water regulations nearly 10,000 times between 1996 and 
1999 but only 11 of the facilities dumping toxic and other harmful chemicals into 
waterways were charged, according to a report being released today. 
The report by the Sierra Legal Defence fund [Ontario, Yours to Pollute], an envi-
ronmental lobby group, says the province rarely prosecutes repeat offenders of 
pollution laws, often exempts companies from its clean-water rules, and asks busi-
nesses to comply voluntarily with regulations. 
This policy approach is a failure, according to the report, which argues that asking 
companies to obey regulations voluntarily "has proven to be an extremely ineffective 
method to ensure compliance with the law." 

225 	Under s. 38, failure to comply with a term or condition of approval can lead to amaximum 
fine of $10,000 on a first conviction, and $25,000 maximum per day for subsequent 
convictions. 

226 	The 1997 Annual Report of the Environmental Commissioner of Ontario (Open Doors) 
detailed in the Supplement at 40 the following request from the public for investigation 
filed with the ECO (file 196017): 

The applicants alleged that MNR approved construction of a road, clearing of veg-
etation, construction of parking facilities and construction of a boat ramp without 
following the public participation procedures set out in MNR's Class EA for Small 
Scale Projects. The allegations related to access to two lakes in Temagami's Cross 
Lake and Baie Jeanne (on Lake Temagami). 

The MOE' s Investigation and Enforcement Branch investigated and MNR was charged 
in connection with construction of the access road to Cross Lake. MNR pleaded guilty 
in Provincial Court and was fined $1,200 in December 1997. 
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reported in the most recent Annual Report of the Environmental Com-
missioner of Ontario 227  It arose out of an EBR application for investiga-
tion alleging EA Act violations by the City: 

The applicants alleged that the City of Ottawa improperly assessed project costs 
and split modifications ... into several parts ("piecemealing") instead of consid-
ering the components as one project. The Class EA requires varying levels of 
environmental assessment work based on the type and estimated cost of the 
project. Generally, smaller components of work involve a less rigorous level of 
environmental review and public consultation. The Class EA prohibits piece-
mealing and requires holistic planning so that the potential impacts of the entire 
project can be assessed together. 

The City of Ottawa is also alleged to have proceeded with new additional 
modifications to the Airport Parkway prior to properly completing the monitoring 
and assessment of existing Parkway modifications. MOE required this monitor-
ing in 1997 when the public raised concerns about EAA compliance. 

The applicants asserted that the City of Ottawa's alleged failure to comply with 
EAA and Class EA requirements has resulted in the development of a commuter 
expressway without proper consideration of environmental effects, and has 
caused much higher traffic flows and a decreased quality of life in downtown 
Ottawa neighbourhoods. 

In denying a bump-up (or Part II order) request in 1997, the Minister 
promised that any breach of the Class EA would be sent to the MOE 
Investigation and Enforcement Branch (FEB). Subsequently, (April 1999) 
information about violations was sent by the complainants to the EA 
Branch which took five months to respond. It forwarded the information 
on to the IIEB, but due to the passage of considerable time the six month 
limitation period had expired. In April 2001, about the time the EA Branch 
was submitting comments to the ECO about this case, it also initiated 
discussions with the City about its non-compliance. 

The ECO's review of the matter led to the following findings: 

The purpose of the EAA is the protection, conservation and wise management 
of Ontario's environment. When proponents fail to properly assess and minimize 
the impacts of a project being planned under the EAA, the natural environment 
and communities can suffer from adverse impacts. In this case, the applicants 
alleged that improperly planned modifications to the Airport Parkway dramati-
cally increased traffic volumes in certain downtown Ottawa neighbourhoods, 
resulting in degraded environments in those communities. 

227 	File no. 12000007, Supplement (at 224-2) to 2000-2001 Annual Report (Having Regard) 
of the Environmental Commissioner of Ontario. 
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The ECO is pleased that the ministry took action in April 2001 to act upon the 
citizens' concerns about EAA compliance. However, these steps, taken only after 
a lengthy delay and public accountability problems, should have begun sooner. 
As the public authority responsible for administering the EAA, EAAB had an 
obligation to respond promptly to public complaints, completely document the 
alleged EAA contraventions, and closely monitor the proponent's ongoing activ-
ities to foster compliance. 

Clearly, EAAB needs to establish a strong program of compliance monitoring 
to promote environmental protection and meet its Statement of Environmental 
Values requirements. Therefore, we are encouraged to learn that the Branch is 
developing a compliance strategy for the EA program. ... 

The EAA' s six month limitation period (provided for in the [Provincial Offences 
Act]) is inadequate and has serious implications for EBR applications for inves-
tigation. MOE was not proactive in following up on this project after initial 
findings of non-compliance, and it took EAAB two years to make a "preliminary" 
determination of additional non-compliance after a local resident brought infor-
mation forward. 

The EAA requires its own limitation period that reasonably reflects the timelines 
associated with planning, constructing, operating and monitoring the complex 
projects such as roads, sewage and water treatment facilities, landfill sites, forest 
management plans and electricity generating facilities that proceed under the 
legislation. The ECO urges the ministry to act quickly in making appropriate 
legislative amendments and will monitor the ministry's progress. Increasing the 
statutory limitation period in the EAA to two years or more will make the Act 
more consistent with other provincial laws such as the Environmental Protection 
Act, Public Lands Act, Crown Forest Sustainability Act and federal laws such as 
the Fisheries Act and the Canadian Environmental Protection Act. (at 226) 

The ECO's Annual Reports routinely recite situations in which people 
have been complaining about serious difficulty in having terms and con-
ditions enforced. The following excerpt from the most recent ECO re- 
po-A-228 D. 	is an example related to an EAA-approved undertaking: 

The Safety-Kleen facility is Ontario's only commercial hazardous waste landfill 
and incinerator. Given the nature of this facility's activities, it is, not surprisingly, 
subject to heightened public concern. ... [S]ince January 1998 this facility has 
been the subject of hundreds of complaints. The ECO also requested copies of 
and reviewed almost 300 occurrence reports logged by MOE in a 25-month 
period between 1998 and 2000 related to Safety-Kleen's operations. A voluntary 
approach has been used extensively over this period to attempt to resolve com-
pliance issues such as complaints from residents about odour, exceedances of 
air emissions and groundwater limits, and instances of non-compliance with 
reporting requirements. Safety-Kleen has arrangements with MOE so that the 

228 	Ibid. 
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facility itself in many instances investigates complaints about its own non-
compliance incidents, and reports back to MOE without verification or validation 

• by the ministry. When MOE has confirmed non-compliance, the ministry has 
usually requested the facility to provide a mechanism and a timeframe for achiev-
ing compliance instead of using mandatory compliance measures. The large and 
continuing number of complaints suggests that the voluntary approach may not 
be capable of solving some of the problems that can result from such operations. 
(at 81) ... 

In its response to the applicants, MOE said that a full-time geo-technical engineer 
was not needed because Safety-Kken employs consultants, including geo-tech-
nical consultants, and their information is submitted to the ministry in an annual 
report. But the current system has not been working. The ministry's occurrence 
reports show that MOE found that Safety-Kleen failed to submit a number of 
results of monitoring programs to the ministry in its annual reports in 1998 and 
1999, as required. (at 140) 

The following observations, though made several years ago, still seem to 
accurately reflect the fundamental significance of the apparent continuing 
deficit in both monitoring and enforcement: 

The general absence of comprehensive post-approval programs in Ontario sug-
gests that monitoring is regarded as a relatively unimportant "add-on" component 
of the E.A. process. This perspective unfortunately fails to recognize the impor-
tance of ensuring that the proponent fulfills all conditions of approval and com-
mitments made during the E.A. process. More fundamentally, the lack of rigorous 
post-approval programs raises serious questions about the utility and ability of 
the Environmental Assessment Act to meet its stated purpose of ensuring the 
protection, conservation and wise management of Ontario's environment.229  

(x) Reduced Independence of Tribunal 

Information published by the MOE and the Environmental Review 
Tribunal indicates that it is an "independent" and "quasi-judicial" deci-
sion-making body.23° However, on several counts this claim to independ-
ence is without foundation.23' 

229 	Richard Lindgren, supra note 213 at 2. 
230 	The Tribunal's Annual Report for 2000 states that its "mandate is to provide both an 

independent and impartial review of the decisions of Directors ... and a fair and unbiased 
public hearing process that assesses the merits of proposed development projects, plans 
or programs that will have an impact on the environment" (at 3). It describes itself as 
"a quasi-judicial tribunal, subject to the rules of natural justice and the requirements of 
the Statutory Powers Procedure Act." In the MOE's information advisory entitled 
"Mediation" the Board is referred to as "an independent and impartial tribunal." 

231 	Not that an administrative tribunal is necessarily required to be independent (as is the 
case with judges and the courts), provided that its mandating legislation so provides. A 
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Genuine judicial independence232  generally implies no direct or 
indirect control, influence, conflicts of interest, relationship with any of 
the parties to the proceedings, close relationship with counsel, stake in 
the outcome of any hearing, or any other strings (actual or apparent) 
attached.2" But as well as needing impartial and independent decision- 

decision of the Supreme Court of Canada in September 2001 held that such boards are 
"created precisely for the purpose of implementing government policy" (par.24), and 
that legislatures can legitimately determine their composition and structure: Ocean Port 
Hotel Ltd. v. British Columbia (General Manager, Liquor Control & Licensing Branch), 
2001 SCC 52 (S.C.C.) (File 27371). The following excerpt is from par.20 of the judg-
ment: 

This conclusion, in my view, is inescapable. It is well-established that, absent con-
stitutional constraints, the degree of independence required of a particular govern-
ment decision-maker or tribunal is determined by its enabling statute. It is the 
legislature or Parliament that determines the degree of independence required of 
tribunal members. The statute must be considered as a whole to determine the degree 
of independence the legislature intended. 

232 	Good reasons can be advanced in favour of applying to tribunals the same standards of 
independence required of the courts. The following excerpt is from Mr. Justice David 
Marshall, Judicial Conduct and Accountability (Toronto: Carswell, 1995): 

Put simply, to accomplish their judicial role in society, judges must be separated 
from government and indeed from all concentrations of power. To ensure this sep-
aration, judges must be given certain powers and protections others do not have. ... 
In the past, it has been kings, queens or parliaments, powerful industrialists, or 
powerful trade unions [with concentrations of power]. But these are not unique. Any 
concentration of power that is hindered in its pursuits or views by law or constitutional 
rule will be tempted to set aside, ever so little, for even so short a time, the Rule of 
Law. Like a chameleon, different ways at different times will be sought to pervert 
judicial independence. Novel times will bring novel attacks on judicial independence, 
and society must be vigilant. One thing is certain—the temptation for those in power 
to bind the independent will of judges will not go away in a democracy. Indeed, such 
grasping is apart, perhaps not a noble one, but a part of our human nature. (at 4-5) 

233 	From an address by The Honourable R. Roy McMurtry, Chief Justice of Ontario, on 
November 20, 1997 to the Conference of Ontario's Boards and Agencies (CUBA): 

Independence means, of course, having administrative justice agencies and their 
adjudicators so positioned and organized that they see themselves and are seen by 
others as being free to decide undeterred by outside influences or fear of personal 
consequences. (at 5) ... 
Fundamental to a high level of administrative justice is the requirement that tribunals 
be seen as credible by the parties who rely on their decisions. And one of the ways 
they are seen as credible is if their appointments are made in a way which reflects 
respect for their independence. If appointments are made for short terms and poorly 
remunerated with no security of tenure, this could invite in the appointees either a 
passive commitment or create a deterrent to courageous judgment calls. It is clearly 
essential that the collegial internal tribunal environment be not dominated by fear of 
non-renewal. (at 12-13) 
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makers,234  independence also requires institutional indepen-
dence.2" 

Bill 76 altered a long-standing legislative prohibition against Gov-
ernment employees being appointed to the Board. This rule was based on 
the view that public servants might have loyalties to their employer which 
are inconsistent with Board independence. For example, future promo-
tions and appointments would continue to be within the control of the 
Ontario Government as their employer. A Government career employee 
would probably also have loyalties to other employees and colleagues 
(especially those from the same Ministry). Or at least it might appear this 

234 	The following comment by Margaret Marland (PC MPP) was made during proceedings 
of the Standing Committee on Government Agencies (Appointments Review) on Jan-
uary 30, 1991 in opposing the appointment of a candidate for Vice-Chair of a tribunal 
(Hansard at A-141 to 143): 

Therefore, the total objectivity of the vice-chair, in fairness to everyone and to 
maintain the credibility of that tribunal, has to be paramount in our decision today. 
I would be saying exactly the same thing if we had a very talented person whose 
background was totally on another side. ... I realize that a chair must be neutral at all 
times. We read in the newspapers every day that when a judge cannot be neutral or 
exposes himself to too many hard facts, he is criticized by the general public and his 
peers. 

235 	Mr. Justice David Marshall, supra note 232 at 17-18: 
Independence, the Supreme Court [in R. v. Valente (1985), 24 D.L.R. (4th) 1611 
concluded, was of two types—individual independence and institutional or collective 
independence. The court attempted to further delineate the relationship between 
these two aspects of judicial independence in this way: 

[A]n individual judge may enjoy the essential conditions of judicial independ-
ence but if the court or tribunal over which he or she presides is not independent 
of the other branches of government, in what is essential to its function, he or 
she cannot be said to be an independent tribunal. 
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way to some parties appearing before the Board.236  This restriction was 
removed from the EAA by the current Government.2" 

Within a year of Bill 76 coming into force the presiding Chair of the 
Board238  was replaced with an Ontario Government employee of long 
standing on secondment. The Chair, who assigns members (including 
himself) to sit on each particular case, reports directly to the Deputy 
Minister of the Environment. At present, there are no sitting members at 
the ERT who had been term appointees under previous governments.239  

236 	From Cotton and Emond, supra note 153, at 260: 
A federal task force on environmental impact assessment has suggested that such a 
board or tribunal should be a "non-partisan, independent body without vested inter-
ests." "To confirm this independence and disinterest," the task force suggested, "the 
board would have none of the regulatory, administrative or other routine responsi-
bilities of a department of government, nor should it in any way be part of any 
department." To enhance the likelihood of independence from government, it might 
also be suggested that members should be full-time, and appointed for a fixed term 
with guaranteed tenure and salary. They should not be "on loan" from government 
departments or filling up their retirement years with part-time "charity." The method 
of appointment of members may be crucial to determining whether they are repre-
sentative of the community and independent of government. 

Draft provincial EA legislation was proposed by J.F. Castrilli, David Estrin and John 
Swaigen in "An Environmental Impact Assessment Statute for Ontario with Commen-
tary," chapter 10 at 319 of P.S. Elder, ed., Environmental Management and Public 
Participation (Toronto: Canadian Environmental Law Research Foundation, 1975). 
With respect to appointments and membership, s. 3 of the proposed legislation included 
the following criteria, among others (at 323-4): 

(4)(b) No person shall be appointed to the Board who is, or was at any time in the 
three years previous to his appointment, a public servant or civil servant of Ontario 
or Canada or of any agency of the Crown, or who is a sitting member of the Legislative 
Assembly of Ontario.... 
(5) Membership on the Board shall at all times be 

(a) individuals competent in matters of environmental control and conservation 
Or 

(b) Justices of the High Court of the Supreme Court of Ontario or 
(c) a combination of (a) and (b). 

237 	With respect to the composition of the Board, the phrase in former s. 18(2), "none of 
whom shall be employed in the public service of Ontario in any ministry," was removed 
by Bill 76. 

238 	She was a full-time member of the Board for approximately 11 years, seven of them as 
Chair, but was abruptly dismissed with only a few days notice. This occurred at the 
same time the Adams Mine matter, supra note 195, a highly politicized landfill proposal, 
was referred by the Minister to the Board for hearing. 

239 	From Jonathan Eaton, "Questions growing on picks for tribunals," Toronto Star (De-
cember 22, 1997): 

Now, some high-profile members of the legal community are voicing fears that 
Ontario's system of administrative justice is in danger. The way appointments to 
these tribunals are being handled by the Mike Harris government, these people assert, 
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Of the five full-time members currently on the ERT, including the Chair, 
four have been appointed by the present Goveniment.240  

Structurally, the Tribunal is financed directly by the MOE. The Min-
ister has a role in the selection of the Chair and members, although 
candidates are politically screened by the Premier's office and ultimately 
appointed by Cabinet order. Appointments are generally for short fixed 
terms, not exceeding three years. Reappointment of a member is subject 
to the whim of the Ontario Cabinet.241  

Apart from all of the decision-making powers of the Minister to 
control other aspects of the EA process, as discussed above, the Minister's 
array of powers in connection with the Tribunal include: 

• deciding which, if any, cases are referred to the Tribunal, under s. 
9.1(1); 

has sent a chill through the system so severe that it could be fatal. 
The following is from James Rusk, "Appointments to welfare board bring accusations 
of patronage," Globe & Mail (October 12, 1995): 

Two weeks after Ontario's Progressive Conservative government fired four members 
of the province's Social Assistance Review Board reportedly as a cost-saving meas-
ure, it appointed three former Conservative election candidates to the board. ... [The 
Minister] defended the moves. "These appointments were done on the basis of 
principles, not politics," he said. "We wanted individuals who would take a tough 
stand on welfare and welfare fraud." ... 
[An opposition member] added that the position taken by the minister—that the new 
members were selected because they would be hard on welfare fraud—violates the 
principle of the board's independence as a quasi-judicial agency. 
"The minister has no right to give it (SARB) instructions. The law, the (welfare) act, 
gives it instructions and the board adjudicates ..." 

240 	According to the 1999-2000 ERT Annual Report, one of these members, a former 
federal Progressive Conservative politician, was appointed within four months of the 
Government coming to power. This occurred at a time when the Board was downsizing 
and not seeking new members due to budget cuts. Another is a former provincial 
Progressive Conservative candidate and municipal politician. The latest appointee is a 
former senior MOE employee and principal in an environmental consulting firm which 
has been actively involved in EA matters. The other full-time member (other than the 
Chair) had been a long-standing member of the Environmental Appeal Board before it 
was amalgamated into the ERT. 

241 	From Jonathan Eaton, supra note 239: 
[Ron Ellis] described how some adjudicators have been routinely reappointed by the 
Harris government while others have been "summarily dismissed, suddenly, unex-
pectedly and inexplicably." 
In short, he said, the government is "screening out" decision makers who appear to 
be unpopular with the government or its allies. ... 
[T]he Harris government's appointment process was "fundamentally incompatible 
with the principles of natural justice ... Ontario adjudicators no longer have reason 
to be confident that they can make their decisions without fear of personal conse-
quences." 
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• selecting those issues in an application which the Tribunal will be 
allowed to consider, under s. 9.2;24' 

• informing the Tribunal in advance how she will decide other as-
pects of the application which were not sent to the Tribunal, under 
s. 9.2(3); 
giving binding directions and imposing conditions on the Tribunal 
at the time of referral, under s. 9.2(2); 

• binding the Tribunal to the TOR which was approved at the outset 
of the EA process, under s. 9.1(4); 

• issuing policy guidelines which the Tribunal must consider, under 
s. 27.1; 

• imposing deadlines on the Tribunal for any matter referred to it, 
under s. 9(5); 

• appearing as a statutory party at all EA hearings, under s. 19(3); 
• changing part or all of a Tribunal decision (with Cabinet's ap-

proval) within 28 days, under s. 11.2(2); 
• subsequently reviewing and reconsidering the Tribunal's deci-

sions, under s. 11.4.243  

By maintaining publicly that an "independent" quasi-judicial board 
is available to make important and difficult decisions, while at the same 
time exerting behind the scenes an almost ubiquitous control over the 
board, its personnel and process (such as terminating the system which 
provided funding for intervenors and participants), the Government ap-
pears to be trying to have it both ways. The outcomes and procedures 
which the Government desires are practically assured, while the respon-
sibility for the decision-making appears (to the uninformed at least) to lie 
with an ostensibly detached, non-political, arm's-length agency.244  

242 	The EAB's view of having issues scoped by the Minister when referring matters for 
hearing, was expressed in the following excerpt from an EAB submission to EAAC, 
and found in Part 1 of EAAC's report (1991), supra note 89, at 38: 

As the tribunal charged with the responsibility of adjudicating on the impacts of an 
undertaking, the EAB should not be placed in the untenable position of having issues, 
which it concludes are relevant and important to the proper exercise of its jurisdiction, 
hidden from scrutiny as a result of this proposed authority. The Board is concerned 
about the possible perception of political interference. 

243 	Amendments have removed the power of the Tribunal to review and reconsider its own 
decisions under s. 21.2 of the Statutory Powers Procedure Act. Now, reconsideration 
of an approval decision can only be authorized by the Minister (or delegated by her to 
the Tribunal) if there is a change in circumstances or there is new information about the 
application: s. 11.4. 

244 	According to commentators, this is a long-standing problem which appears to be en-
demic with almost all governments and tribunals across Canada, except for Quebec 
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By way of illustration, the Tribunal has been focusing on the issue of 
speedy scheduling of hearings as a top priority. It issued a written practice 
direction ("Guidelines on Requests for Adjournments") which referred to 
a report from a Government committee calling for hearings to be com-
pleted within one year of the date of filing.245  The practice which resulted 
is discussed below: 

To expedite hearings, the board established the practice of setting hearing dates 
regardless of prior commitments of the parties and placed strict limits on ad-
journments. In one case, the parties asked for an adjournment in order to under-
take tests that would help them establish terms for a settlement. The board initially 
refused this request, forcing the parties to undertake unnecessary and expensive 
negotiations with the board. The board adjusted its stance on setting dates after 
repeated objections from parties who now have a range of seven days from which 
to choose. ... 

The single-minded focus on timelines has, however, also led to some poor results, 
and some unsatisfactory decisions ... that participants have described as "rushed 
through with unseemly haste./7246 

However, there is a credibility problem with trying to have it both ways. 
The point of having an independent decision-maker such as an arm's 
length tribunal is to have decisions which will be perceived as neutral, 
fair, rational and acceptable. The ERT, and more importantly its decisions, 
will not be considered credible by the public if independence is lacking. 
Skepticism is enhanced by efforts made to promote the fiction of Tribunal 
independence. This facade undermines credibility even further. 

Concerns about integrity and independence of the ERT (and EAB) 
are far from new. Note the following observations made in 1978 with 
respect to the EAB: 

In addition to establishing an internal and external image for the Board, it is also 
important that the Board establish its independence from the Ministry of Envi-
ronment. As already noted, the questionnaires from hearing participants sug-
gested that there is a great deal of confusion in the minds of the public about the 
Board's relationship to the Ministry. Many of those who responded to the ques-
tionnaire thought either that the Board was a part of the Ministry or that it was 

which fundamentally changed its administrative law system in 1996. For example, see 
paper ("Super Provincial Tribunals") by Ron Ellis (November 2001) presented to the 
Canadian Bar Association (National Administrative Law Section Annual Conference). 

245 	The Guidelines referred to the Report of the Special Review Committee on the Review 
of Regulatoiy and Adjudicative Agencies Draft Perforrnance Measures (March 1999). 

246 	From Karen Clark and James Yacoumidis, supra note 6 at 32. 
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responsible for enforcing pollution control standards, a task of the Ministry of 
the Enyironment.247  

(xi) Increased Discretion for Tribunal 

Bill 76 and more recent amendments have provided the Tribunal with 
some new discretionary powers. It may on its own choose under s. 11(7) 
to refer an aspect of an application to someone else ("another tribunal or 
entity") to decide, even though this aspect might be a central issue in the 
application.248  

The Tribunal was also given the power (similar to that of the Minister) 
under s. 11.1(2) to defer deciding any aspect of an application because it 
"is being considered in another forum or for scientific, technical or other 
reasons." 

In amendments to the EAA made in 2000, the Tribunal was given the 
discretion under s. 20(1) to render a decision in an application without 
ever conducting a hearing, even though it was expressly directed by the 
Minister to hold a hearing before making its decision. It is understood 
that the purpose of this change was to permit the Tribunal to make a 
decision based on an agreed-upon settlement reached by the parties prior 
to presenting all or even part of their evidence.249  

There are two concerns about this interpretation. The first is that the 
EAB has for many years been making decisions based on settlements of 
the parties, provided that it is satisfied "that the project is consistent with 

247 	From A Public Participation Programfor the Ontario Environmental AssessmentBoard, 
supra note 190 at 142. 

248 	This power was apparently used by the Board in the Adams Mine landfill decision, supra 
note 195, in a manner which was very controversial, although it survived a judicial 
review challenge. The site was a very large former open-faced quarry near Kirkland 
Lake, now full of water derived from ground water infiltration. The proposal was to fill 
the quarry with millions of tonnes of garbage hauled by rail from Toronto. The majority 
of the hearing panel, in a 2:1 split decision, decided that the ground water and leachate 
issue required further borehole testing under the quarry in order to determine the envi-
ronmental safety of filling the quarry with garbage. Leachate control had been the only 
issue referred to the Board by the Minister, who indicated in advance that all other 
aspects of the proposal would be approved. The majority ordered that further drilling 
and testing should occur, and that a MOE Director should review the results and then 
make the decision as to whether leachate from landfilling would escape from the site, 
or be adequately containable and collectable. The Director complied with the majority 
decision and gave his approval. Opposing parties viewed this as an improper delegation 
of decision-making authority, since the Director (an employee of one of the parties at 
the hearing, the MOE, which supported the undertaking) was in effect making the central 
decision in the matter. 

249 	Communication from Tribunal counsel on June 5, 2001. 



ENVIRONMENTAL ASSESSMENT IN ONTARIO 263 

the purpose and provisions of the relevant legislation, and is in the public 
interest."250  This new legislative authority was not considered necessary. 
Secondly, the wording of the amendment does not so limit this new 
authority. 

At the same time, an amendment was made to the Act which provided 
that a decision by the Tribunal would not be treated as "invalid solely on 
the ground that a matter was not addressed by testimony at a hearing": s. 
20(2). Presumably, the purpose behind this change is related to the new 
power to decide without a hearing, although this amendment does not in 
any way restrict it to that situation. It is not clear whether objections based 
on natural justice and fairness would prevail in the face of such explicit 
statutory authority, should the Tribunal begin to make decisions which 
rely on technical or other knowledge acquired from sources other than 
the evidence given at or filed during a hearing. 

(xii) Budgetary Restrictions 

A pervasive influence on the ability of MOE staff members, including 
those in the Environmental Assessment and Approvals Branch, to fulfill 
their responsibilities has been the enormous budget cuts which the Min-
istry sustained both before and since 1995.251  A request for information 

250 	From s. 1 of the "Guideline for Consideration of Agreements," one of the guidance 
documents appended to the Rules of Practice for the ERT (www.ert.gov.on.ca/ 
rules.htm). The information required by the ERT is outlined in the following excerpt 
from the Guideline: 

The Tribunal will determine whether it is satisfied through the documentation pro-
vided by the parties (which should be logical and traceable and include the rationale 
for each aspect of the agreement) and any oral evidence, if required. The Tribunal 
will identify for the parties what oral evidence, if any, or further documentation it 
will require. 
If the documentation is sufficient and the parties are prepared to waive their right to 
a Hearing, the Tribunal may decide that a full, formal Hearing is not nece-csary and 
accept the agreement and approve the project Section 4 of the Statutory Powers 
Procedure Act [ SPPA] allows for this. 
There would in all cases be a preliminary hearing. A public meeting (usually in the 
form of a public evening session) should be held by the Tribunal before it decides 
not to hold a full and formal hearing and before it decides to approve the project. 

Section 4.1 of the SPPA provides: "If the parties consent, a proceeding may be disposed 
of by a decision of the tribunal given without a hearing, unless another Act or a regulation 
that applies to the proceeding provides otherwise." 

251 	Some of the negative effects of declining funding on the MOE's ability to perform were 
noted in Managing the Environment: A Review of Best Practices, a recent report. It 
resulted from a study commissioned by the Government with respect to "overall man-
agement effectiveness" at the MOE and best practices utilized by other environmental 
departments and agencies. The study was directed by a former Ontario Deputy Minister, 
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regarding the budget allocation for the Environmental Assessment and 
Approvals Branch (and the previously separate Environmental Assess-
ment Branch) as well as the size of its staff, for current and past years, 
was refused.252  

During the five-year period before the current Government was 
elected, operating expenditures were reduced by $92 million (25%) to 
$271 million, with staff count reduced by 98 people (4%) to 2,208. During 
the five-year period after the current Government was elected (1995-96 
to 1999-00) operating expenses were reduced by another $97 million 
(36%) to $174 million, and the staff count reduced by an additional 834 
people (38%) to 1,374. MOE operating expenses by March 31,2000 were 
less than half (48%) of what they were in 1990-91.253  The following 
observations are from Justice O'Connor's Report (Part One) from the 
Walkerton Inquiry: 

The reductions were initiated by the central agencies of the government, rather 
than from within the MOE, and they were not based on an assessment of what 
was required to carry out the MOE's statutory responsibilities. 

Before the decision was made to significantly reduce the MOE's budget in 1996, 
senior government officials, ministers, and the Cabinet received numerous warn-
ings that the impacts could result in increased risks to the environment and 
human health. These risks included those resulting from reducing the number of 
proactive inspections - risks that turned out to be relevant to the events in 
Walkerton. The decision to proceed with the budget reductions was taken without 
either an assessment of the risks or the preparation of a risk management plan. 
There is evidence that those at the most senior levels of government who were 
responsible for the decision considered the risks to be manageable. But there is 
no evidence that the specific risks, including the risks arising from the fact that 
the [laboratory testing results] notification protocol was a guideline rather than 
a regulation, were properly assessed or addressed.254  

According to this Report, Cabinet approved the MOE's 1996 business 
plan and published it without including "assessments of the adverse im-
pacts or concerns about increased risks to the environment and human 

Valerie Gibbons, and released in January 2001. 
252 	Communication from Branch staff on December 13, 2001. The author was advised that 

he could pursue this request under the Ontario Freedom of Information and Protection 
of Privacy Act. 

253 	These figures are taken from tables provided in the Report of the Walkerton Inquiry, 
supra note 165, at 414-5. 

254 	Ibid. at 34-5. The 'central agencies' referred to in this passage included Management 
Board Secretariat, Ministry of Finance, Cabinet Office and the Premier's Office. 
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By way of illustration, the Tribunal has been focusing on the issue of 
speedy scheduling of hearings as a top priority. It issued a written practice 
direction ("Guidelines on Requests for Adjournments") which referred to 
a report from a Goverment committee calling for hearings to be com-
pleted within one year of the date of filing.245  The practice which resulted 
is discussed below: 

To expedite hearings, the board established the practice of setting hearing dates 
regardless of prior commitments of the parties and placed strict limits on ad-
journments. In one case, the parties asked for an adjournment in order to under-
take tests that would help them establish terms for a settlement. The board initially 
refused this request, forcing the parties to undertake unnecessary and expensive 
negotiations with the board. The board adjusted its stance on setting dates after 
repeated objections from parties who now have a range of seven days from which 
to choose. ... 

The single-minded focus on timelines has, however, also led to some poor results, 
and some unsatisfactory decisions ... that participants have described as "rushed 
through with unseemly haste.97246 

However, there is a credibility problem with trying to have it both ways. 
The point of having an independent decision-maker such as an arm's 
length tribunal is to have decisions which will be perceived as neutral, 
fair, rational and acceptable. The ERT, and more importantly its decisions, 
will not be considered credible by the public if independence is lacking. 
Skepticism is enhanced by efforts made to promote the fiction of Tribunal 
independence. This facade undermines credibility even further. 

Concerns about integrity and independence of the ERT (and EAB) 
are far from new. Note the following observations made in 1978 with 
respect to the EAB: 

In addition to establishing an internal and external image for the Board, it is also 
important that the Board establish its independence from the Ministry of Envi-
ronment. As already noted, the questionnaires from hearing participants sug-
gested that there is a great deal of confusion in the minds of the public about the 
Board's relationship to the Ministry. Many of those who responded to the ques-
tionnaire thought either that the Board was a part of the Ministry or that it was 

which fundamentally changed its administrative law system in 1996. For example, see 
paper ("Super Provincial Tribunals") by Ron Ellis (November 2001) presented to the 
Canadian Bar Association (National Administrative Law Section Annual Conference). 

245 	The Guidelines referred to the Report of the Special Review Committee on the Review 
of Regulatory and Adjudicative Agencies Draft Performance Measures (March 1999). 

246 	From Karen Clark and James Yacoumidis, supra note 6 at 32. 
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responsible for enforcing pollution control standards, a task of the Ministry of 
the Environment.247  

(xi) Increased Discretion for Tribunal 

Bill 76 and more recent amendments have provided the Tribunal with 
some new discretionary powers. It may on its own choose under s. 11(7) 
to refer an aspect of an application to someone else ("another tribunal or 
entity") to decide, even though this aspect might be a central issue in the 
application.248  

The Tribunal was also given the power (similar to that of the Minister) 
under s. 11.1(2) to defer deciding any aspect of an application because it 
"is being considered in another forum or for scientific, technical or other 
reasons." 

In amendments to the EAA made in 2000, the Tribunal was given the 
discretion under s. 20(1) to render a decision in an application without 
ever conducting a hearing, even though it was expressly directed by the 
Minister to hold a hearing before making its decision. It is understood 
that the purpose of this change was to permit the Tribunal to make a 
decision based on an agreed-upon settlement reached by the parties prior 
to presenting all or even part of their evidence.249  

There are two concerns about this interpretation. The first is that the 
EAB has for many years been making decisions based on settlements of 
the parties, provided that it is satisfied "that the project is consistent with 

247 	From A Public Participation Programfor the Ontario Environmental AssessmentBoard, 
supra note 190 at 142. 

248 	This power was apparently used by the Board in the Adams Mine landfill decision, supra 
note 195, in a manner which was very controversial, although it survived a judicial 
review challenge. The site was a very large former open-faced quarry near Kirkland 
Lake, now full of water derived from ground water infiltration. The proposal was to fill 
the quarry with millions of tonnes of garbage hauled by rail from Toronto. The majority 
of the hearing panel, in a 2:1 split decision, decided that the ground water and leachate 
issue required further borehole testing under the quarry in order to determine the envi-
ronmental safety of filling the quarry with garbage. Leachate control had been the only 
issue referred to the Board by the Minister, who indicated in advance that all other 
aspects of the proposal would be approved. The majority ordered that further drilling 
and testing should occur, and that a MOE Director should review the results and then 
make the decision as to whether leachate from landfilling would escape from the site, 
or be adequately containable and collectable. The Director complied with the majority 
decision and gave his approval. Opposing parties viewed this as an improper delegation 
of decision-making authority, since the Director (an employee of one of the parties at 
the hearing, the MOE, which supported the undertaking) was in effect making the central 
decision in the matter. 

249 	Communication from Tribunal counsel on June 5, 2001. 
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health resulting from the budget reductions" (at 412). The report contin-
ues: 

In fact, the business plan that was released to the public promised reforms 
"without lowering the current high level of environmental protection in Ontario." 

One cannot help but question the basis for this statement, given the nature of the 
risks identified in the original business plan and the failure to conduct a risk 
assessment or develop a risk management plan. 

Tragically, this so-called high level of environmental protection did not 
in fact exist. 

The ERT's statutory power to retain experts255  survived the legislative 
amendments.256  This option may have had less significance when there 
was a program available for intervenor funding, since opponents were 
enabled thereby to competently scrutinize and challenge technical evi-
dence advanced by the proponent and MOE.257  But the provision of 
intervenor and participant funding has all but disappeared since the On-
tario Government terminated the Intervenor Funding Project Act in 1996, 
and the ERT has no technical staff of its own. Nor does it have any budget 
allotment for such puipose.258  Its Rules of Practice identify this power259  
although its public information flyers on EAA hearings do not refer to it. 

Without the budget to retain such witnesses, the Tribunal's ability to 
independently verify expert evidence has been diminished, if not lost. It 
appears that neither the EAB nor ERT have used this power since the 

255 	For more detail on the EAB's power to retain and call expert evidence, see Robert B. 
Eisen, "Expert Opinion Evidence at Environmental Board Hearings" (1989), 3 C.E.L.R. 
(N.S.) 63. 

256 	The authority to do so was transferred from s. 18(10) of the EAA to s. 6 of the new 
Environmental Review Tribunal Act, 2000. It permits the ERT to "appoint from time to 
time one or more persons having technical or special knowledge Of any matter to inquire 
into and report to the Tribunal and to assist the Tribunal in any capacity in respect of 
any matter before it." 

257 	In all but a very few hearings, the Ministry's position (despite claims of neutrality) has 
provided support for approval of the undertaking, and its witnesses buttress the evidence 
advanced by proponents. More than one survey respondent has noted MOE's lack of 
critical commentary in Government Reviews (described as very superficial), and blamed 
the EA Branch for a perceived lack of adequate direction and guidance for proponents 
and other parties. According to this view, this problem in turn could have been a factor 
leading to longer hearings and a refusal to approve applications. 

258 	There is no indication in the Tribunal's 2001-2002 Business Plan (posted on its web 
site at www.ert.gov.on.ca) or its Annual Report (1999-2000) that money has been 
allocated for this purpose, or that it has even been considered as an expense category. 

259 	Rule 64 states: "At the request of a party or on its own initiative, the Tribunal may retain 
any person having professional, technical or other special knowledge and expertise to 
give evidence in respect of any matter before it." 
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current Government came to power. This is not surprising given the extent 
of its budget cuts.26° It has assumed a more passive than investigative role 
and depends strictly on the evidentiary base provided by the parties.26' 

(xiii) Reduced Opportunity for Judicial Review 

The EA Act does not provide for any appeal from decisions made by 
Cabinet, the Minister, the Tribunal or MOE staff such as Directors. Given 
the number of decision points which now exist in the process, the extent 
of direct political control over the EA system, and the very broad discre-
tion permitted to decision-makers, one of the only avenues left for redress 
from serious errors and potential abuse is that of judicial review (JR). In 
general, however, parties have had very limited success in seeking judicial 
review of administrative and executive decisions made in the Ontario EA 
process.262  

260 	For the 1994-95 fiscal year the budget of the former EAB was approximately $2,31 
million, and for the Environmental Appeal Board $596,000 (total $2.91 million). The 
Approved Budget for the 2000-2001 fiscal year for the Tribunal (the combined Boards) 
was $1,577,000 (a drop of 46%). 

261 	By way of contrast, the following excerpt is from the Chair's Message in the EAB's 
1992 Annual Report: 

We are seeking clear statutory authority ... so that we can operate more in the mode 
of a public meeting or public inquiry where appropriate; and to strengthen our ability 
to conduct our own investigations. The Board seeks to obtain better information 
faster, but intends neither to side-step issues of concern to the parties involved in 
our hearings, nor to circumscribe their legitimate right to a hearing, which will 
always be open and accessible to the public. In fact, we hope that this type of mixed 
approach to our process, both adversarial and investigative, will make the process 
more informal, understandable and less legalistic to the average participant. (at 3). 

In this regard, a 1991 paper ("Ontario's Environmental Assessment Process") to the 
Canadian Institute for Administrative Justice, by former EAB Vice-Chairs Jim Robb 
and Len Gertler, stated: 

The EAB has identified three attributes of the investigative model that it believes 
will improve the hearing process. The first is direct access by the public to the hearing 
with minimal obstacles by way of intimidating rules. This could be described in 
today's jargon as a more user-friendly setting. The second aspect of the investigative 
model is its potential to allow direct probing of issues by the Board. And finally, the 
investigative model accommodates the judicious use of expert staff (with proper 
safeguards) to assist the Board in interpreting specialized and technical information, 
and to pursue information gaps. (at 13) 

262 	This type of relief is sought by application to the Divisional Court (a branch of the 
Superior Court of Justice) pursuant to the Judicial Review Procedure Act. In Save the 
Rouge Valley System Inc. v. Ontario (Attorney General) (2001), 41 C.E.L.R. (N.S.) 295 
(Ont. Div. Ct.), (File 576/01) the applicant sought a judicial review of the Minister's 
EA approval of a road (an extension of Bayview Avenue in York Region), but was 
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In an amendment made in 2000, the "privative" clause in the Act (a 
provision which is intended to limit or preclude appeals to or review by 
the courts) was replaced so as to require the application of the "patently 
unreasonable" test in any and every judicial review challenge of a Tribunal 
decision.263  This test is the most stringent hurdle for a JR applicant to 
clear in the hierarchy of tests. The amendment seeks to oust the common 
law approach of imposing different standards depending on several factors 
including the type of decision under review, the nature of the error or 
problem which has been alleged, and the type and expertise (based on 
qualifications and experience) of the tribunal.264  

unsuccessful. McRae J. stated: 
It is not however for the court on judicial review to analyze and test the adequacy or 
otherwise of the assessment.... 
The decision of the Minister to approve the project was an exercise of his discretion. 
The courts will not review the decisions of a Minister unless it is made in bad faith, 
was in excess of his jurisdiction or was patently wrong. That is not the case here. 
(para. 11 and 12) 

263 	New s. 23.1 provides that an ERT decision "is final and not subject to appeal ... and 
shall not be altered or set aside in an application for judicial review or in any other 
proceeding unless the decision is patently unreasonable." Prior to this amendment the 
applicable provision was s. 18(25), which stated: 

No decision, order, direction, resolution or ruling of the Board shall be questioned 
or reviewed in any court and no proceeding shall be taken in any court by way of 
injunction, declaratory judgment, certiorari, mandamus, prohibition, application for 
judicial review, quo warranto, or otherwise to question, review, prohibit or restrain 
the Board or any of its decisions, orders, directions, resolutions or rulings. 

264 	From Chris Paliare and Robert A. Centa, "Grounds for Review: A Primer" at tab 5 of 
Taking the Tribunal to Court: A Practical Guide for Administrative Law Practitioners 
(Toronto: Canadian Bar Association - Ontario, 2000), at 21-4: 

The pragmatic and functional approach to determining the standard of review rec-
ognizes that it is now appropriate to speak of different standards of review. The 
standards of review span a spectrum of relative deference to the administrative body. 
Some decisions of administrative bodies are entitled to a high level of deference; 
other decisions are entitled to no deference at all. The Supreme Court has defined 
three standards of review: patent unreasonableness, reasonableness simpliciter, and 
correctness.... 
Courts must consider four categories of factors when determining the appropriate 
standard of review for a statutory appeal or judicial review: the presence or absence 
of a privative clause; the relative expertise of the tribunal to the court on the matter 
in issue; the purpose of the statute as a whole and the provision in particular; and the 
nature of the problem before the board. ... 
If the court concludes that the appropriate standard of review is patent unreasona-
bleness, counsel challenging the decision will have a difficult time convincing the 
court to interfere with the decision of the tribunal. 

In his paper "Recent Developments in Standard of Review" at tab 14, Professor David 
J. Mullan (Faculty of Law, Queen's University) describes a possible fourth standard 
which has been identified in one Supreme Court judgment as a "clearly wrong" test (at 
16). Patent unreasonableness, which involves paying the greatest level of deference to 
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The virtual loss of recourse to a judicial review based on the merits 
practically eliminates the possibility of securing an outside and independ-
ent examination of EA decision-making. Without such checks and bal-
ances in the system, effective accountability is lost. 

6. COMMENTARY 

"Many of the significant environmental problems identified in this year's 
report, "Miller said, "come from our inability to look at the whole landscape 
when making our decisions and to incorporate an ecosystem perspective 
into those decisions. "265  

Environmental assessment, done properly, is designed to produce 
comprehensive and integrated decisions which will prevent future envi-
ronmental problems. Since 1995 the Ontario EA program (apart from the 
Class EA system, which requires far more study and independent evalu-
ation) has been incrementally reduced to little more than an expedited 
approvals system266  for individual projects, involving relatively few pri-
vate sector activities (e.g. industry) and most often processed through 
relatively speedy, and sometimes simple, self-assessments.267  

It would be difficult to claim that these changes have complied with 
the goals and principles articulated in MOE 's Statement ofEnvironmental 
Values, a document which is supposed to inform the Ministry's legisla-
tion, Regulations, policies, programs and decision-making and has been 
in place since 1994.268  

The preceding sections have attempted to catalogue the details of the 
transformation in the Ontario regime and provide a synoptic view of the 
contemporary provincial EA landscape. That exposition was the primary 
purpose of this article. 

the judgment of a tribunal, has been likened to "irrational" or "not in accordance with 
reason" by the Supreme Court of Canada, and called "a very strict test" (at 18). Professor 
Mullan listed four different situations which another Supreme Court opinion described 
as possibly involving a patently unreasonable decision, namely where it (1) is punitive, 
(2) violates the Charter, (3) is missing a rational connection between breach, conse-
quences and remedy, and (4) is inconsistent with the legislation's purpose (at 19). 

265 	From a News Release (October 1,2001) by the Environmental Commissioner of Ontario 
at the time of releasing his 2000-2001 Annual Report, Having Regard. 

266 	Other descriptors which have been used in some quarters are: free of red tape, stripped-
down, stream-lined, efficient, predictable, affordable and timely. 

267 	Some practitioners have indicated that the Ontario EA program no longer includes a 
planning process. 

268 	Reproduced at Appendix 14 of this article. 
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What follows in this section is a brief discussion of some general 
observations which emerge from a review of the multitude of changes in 
EA legislation, Regulations and administration which have been occur-
ring since the current Government came to power. 

(a) What Was Promised 

The current EA program does not resemble what the current Govern-
ment promised to create in 1995. A few examples illustrate the almost 
total disconnect between what was envisaged and what has been delivered. 

• Shortly after coming to power the Premier commented on the 
fundamental importance of a full EA process: 

I want to say very clearly to the member that the last time a government 
decided to skip full environmental assessments, skip the wishes of the 
people, skip this whole process, short-circuit everything, was when his 
party was in power and they proceeded to try to force mega-dumps on 
the people in and around Metropolitan Toronto without a full environ-
mental assessment. ... I want to tell you that we made a decision then 
and there that that was not the role of the government - not to short-
circuit the process, not to do that.269  

• In its first year in power, the Government terminated intervenor 
funding legislation. The Minister of Environment made the fol-
lowing comments at that time about this program: 

One of my foremost considerations ... has been the continuation of a 
system which will ensure effective public participation in government 
decision-making. ... In addition, we will continue to encourage pro-
ponents to provide participant funding on a voluntary basis. With these 
measures, we are confident that there will be minimal impact on public 
accessibility, and that hearings will result in balanced and informed 
decisions 270 

269 	Premier Mike Harris on October 23, 1995 in the Ontario Legislature (Hansard, at 375-
6). 

270 	Correspondence from Minister Brenda Elliott to the EAB on March 28, 1996. During 
3rd reading debate on Bill 76, MPP Doug Galt (PC), Parliamentary Secretary to the 
Environment Minister, made the following comments by way of response to comments 
from the opposition (Hansard - October 31, 1996): 

You made reference to participant funding, and the funding can also be involved in 
this. That can be part of the proposal of the proponent or part of the objection of the 
public if they feel there should be some funding in there, and the proponent can 
provide it and it can be agreed to by the minister. It really comes down to what the 
minister's provided [sic] to sign off on and have up front in those terms of reference. 



270 JOURNAL OF ENVIRONMENTAL LAW & PRACTICE 	[II J.E.L.P.] 

• When introducing Bill 76 for first reading, the Environment Min-
ister said, among other things: 

A full environmental assessment will still be required and the key 
elements of the environmental assessment are maintained, including 
the broad definition of the environment, the examination of alterna-
tives, the role of the Environmental Assessment Board as an independ-
ent decision-maker. 

These amendments will ensure high-quality environmental protection 
while making it easier for people to participate in the decision-making 
process.27' 

All proponents will be subject to full environmental assessments. Of 
that my colleague opposite can be absolutely assured.272  

Shortly before Bill 76 was enacted, the Environment Minister was 
asked why, in view of the Premier's position that "we ought to 
consider all options for disposal of waste and that any option must 
be subject to a full [EA]," the rules were being changed so that 
this would no longer be required. He answered: 

Under the new act we are passing we will be giving waste disposal 
sites full environmental assessment. I don't see what has changed.273  

• During third reading debate over Bill 76 the Parliamentary Sec-
retary to the Environment Minister said: 

We have taken great pains to ensure that the key elements of environ-
mental assessment are maintained. These include ... the examination 
of alternatives in environmental decision-making, and an independent 
Environmental Assessment Board. These defining features of the EA 
process will not change.274  

• The following comments about the importance of public consul-
tation were made by a Government Member during that debate: 

One of the most important parts of Bill 76 is consultation. Consultation 

271 	Minister Brenda Elliott on June 13, 1996 in the Ontario Legislature (Hansard at 3529). 
272 	Ibid. at 3538. The last statement was in response to an opposition question: "will you 

absolutely guarantee today that all landfills in Ontario will be the subject of full and 
public hearings as well under the Environmental Assessment Act?" 

273 	Environment Minister Norm Sterling on October 17, 1996 in the Ontario Legislature 
(Hansard at 4615). 

274 	MPP Doug Galt (PC) on October 31, 1996 in the Ontario Legislature (Hansard). 
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of course is essential to any democratic process. Nowhere is this more 
true and important than when it comes to environmental protection.... 
We must remember that when an environmentally significant project 
is set up in a community it is the community that must live with the 
consequences. That's why the decision-making process has to be as 
inclusive as possible. People have the right to voice their concern when 
it comes to such far-reaching decisions. This right should be ensured 
right from the beginning, rather than when things have proceeded to a 
point where the momentum is hard to stop. 

The airing of public concerns is at the heart of the environmental 
assessment. In addition to ensuring that the important environmental 
issues get resolved, consultation gives people from all sides the con-
fidence that their concerns have been heard and adequately dealt with. 

Public consultation is the cornerstone of any successful environmental 
assessment process. Throughout the development of Bill 76, this gov-
ernment has gone to great effort to enshrine the public's right to a say 
in environmental assessment.275  

• The following statement is from a Ministry bulletin published at 
the time that Bill 76 first came into force: 

EA Board hearings will be focused on outstanding contentious issues 
... ['Issues will be identified and resolved early on through Terms of 
Reference and mediation ... The key elements of an EA will be main-
tained and will include a broad definition of environment and identify 
which alternatives will be examined. The public's right to request a 
hearing remains an integral part of the Act. No one wants unnecessary 
or lengthy hearings. When a hearing is in the public interest, the Act 
allows the Minister to focus the hearing to outstanding, environmen-
tally contentious issues only ... If hearings are required, concentrating 
on specific outstanding issues only will prevent the rehashing of issues 
which have already been resolved.276  

As discussed earlier, the current EA program in Ontario no longer appears 
to involve a full EA process, the examination of alternatives, participant 
or intervenor funding, significant public accessibility and participation, 
resolution of public concerns, or public hearings. 

275 	MPP Tom Froese (PC) on October 31, 1996 in the Ontario Legislature (Hansard). 
276 	Ministry of Environment and Energy, "In Brief' no.1, January 1997. This reflects the 

shift in approach with respect to alternatives and hearings, which became evident at the 
implementation stage of Bill 76. 
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(b) Predictions by Commentators and Critics 

While the current Ontario EA program may not resemble what was 
promised by the Government or match the description of it found in 
previous or current Government informational publications, it neverthe-
less appears to bear an uncanny likeness to the predictions and warnings 
made early on by many critics and commentators. 

Immediately after Bill 76 was first tabled in the Legislature by the 
Environment Minister (without any advance public consultation), an op-
position critic voiced several concerns, some of which are reflected in the 
following passage: 

However, the amendments announced by the minister today will undermine parts 
of the EA process. 

There is still no guarantee that new landfill sites will be subject to a full public 
hearing despite promises by the Premier as recently as last October here in this 
House ... Public involvement at the front end of the process is all very well, but 
it won't do the public any good at all if there turns out to be no EA at the end of 
the day. 

Furthermore, landfill or incinerator proponents will not necessarily have to look 
at alternatives. It depends on what kind of business they're in. An incinerator 
company or landfill company may not have to look at the alternatives like the 
three Rs - recycling, reuse etc. ... 

The legislation politicizes the EA process, and it actually could at the end of the 
day shut out public participation, which is another recurring theme in the actions 
of this govemment.277  

Shortly after Bill 76 was introduced, CELA submitted a critique which 
included the following comments: 

Contrary to assurances provided by the Minister ... Bill 76 does not guarantee 
that full [EAs] will still be required, even for waste management facilities or 
other environmentally significant undertakings. Similarly, Bill 76 does not guar-
antee early or effective public participation in the EA process. In addition, Bill 
76 does not reduce uncertainty or unpredictability within the EA process. 

In general, the amendments contained in Bill 76 undermine or negate many of 
the essential elements of the existing EA process. Moreover, the Bill 76 amend-
ments do not properly reflect or implement the reforms recommended by 
[EAAC]. Accordingly, Bill 76 represents an unjustifiable rollback of the current 

277 	MPP Marilyn Churley (NDP) on June 13, 1996 in the Ontario Legislature (Hansard at 
3531). 
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EA Act, and Bill 76 should be either withdrawn or substantially amended to 
address the following concerns -278  

CELA's brief discussed problems anticipated with, among other things, 
exemption declarations, terms of reference, public consultation, the Min-
ister's decision powers, funding, Class EAs, monitoring and compliance, 
as well as objecting to the failure ofthe amendments to deal with extending 
the Act's coverage of the private sector, assessment of policies and pro-
grams, incorporation of cumulative effects and ecosystem principles, and 
integration of EA and land use planning. 

The Ontario Association for Impact Assessment, which had an EA 
Reform Sub-Committee actively involved in the issue of reform, submit-
ted comments after Bill 76 was introduced.279  The following are excerpts 
from OAIA' s submission: 

We would like a clearer idea of how the government proposes to use the broad 
range of discretion that would be provided by Bill 76. Section 6.2(3), for example, 
allows the Minister or her delegate to approve terms of reference that override 
all of the fundamental principles that would otherwise be required under this 
legislation. We would support a tighter definition of these powers within the 
legislation itself, to assist in generating certainty and confidence over the longer 
term. ... 

Old policies and practices are being stripped away, with little assurance as to the 
content of new regulations and policies that will determine how the Act is to be 
applied. The Act gives the Minister or her delegate extensive powers to relieve 
proponents of the need to comply with fundamental EA requirements. We are 
concerned that the nature of these powers is not fully reflected in supporting 
material released to the public on the proposed legislation. There is some uncer-
tainty as to whether there will be a predictable framework for future EAs, or 
whether new terms of reference will be dealt with on a case by case basis. (at 2-
3) ... 

Although the scope of this discretion [the TOR scoping decision] may become 
clearer through future regulations and guidelines, we suggest that the Act is an 
appropriate vehicle for establishing the minimum that will be expected of pro-
ponents, and that this be given expression in the legislation. (at 4) ... 

We are concerned that the new legislation would open up potential for civil 
servants to be appointed as board panel members. The credibility of EAB and 
Joint Board panels depends to a large extent on their arm's length relationship 

278 	From the Executive Summary of Submissions of the Canadian Environmental Law 
Association to the Standing Committee on Social Development re Bill 76 (July 1996). 

279 	The submission (July 26, 1996) was made to the Ontario Standing Committee on Social 
Development. OAIA membership includes EA practitioners from both the public and 
private sectors and includes planners, engineers, scientists and lawyers. 
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with government. We would appreciate clarification of the circumstances in 
which a public servant appointee would be seen to be warranted, and how the 
government intends to maintain the independence of Board panels, given this 
and other changes including the scoping of hearings and reduced tenure for 
Board members. (at 6) ... 

At the same time, we believe that the definition of "class" should be more specific, 
making reference to projects that recur and are similar in nature and scale, with 
environmental effects that can be readily mitigated. 

The required contents of a Class EA set out in proposed section 14(2) appear to 
relate more closely to a project evaluation type of approach, rather than the 
scoped planning process traditionally associated with Class EAs. It is our view 
that Class EAs for individual projects should continue to include statements on 
need and alternatives, unless this is clearly inappropriate in the circumstances. 

Proponents should not be permitted to subdivide larger projects so that they can 
be approved under Class EAs on a piecemeal basis, rather than under an indi-
vidual EA. (at 8) 

OAIA expressed concern about the use of timelines and "ensuring that 
significant issues will be before the Board" (at 6). Among other things, it 
sought the inclusion of funding, justification of need, alternatives to and 
alternative methods in the EA study process, extension of EA to the private 
sector, "application to broad scale policy or 'strategic' planning" (at 3) 
and the evaluation of cumulative effects, sustainability protection of nat-
ural capital, and the effects of malfunctions and accidents. 

The Canadian Institute for Environmental Law and Policy also pro-
vided critical submissions on Bill 76.280  The following excerpts address 
only a few of the various issues discussed in CIELAP's brief: 

[T]he scope of the environmental assessment process would be significantly 
narrowed. Indeed, the process could cease to be an environmental planning 
process. Rather, there would be a focus on the review of the immediate and direct 
environmental impacts of proposed undertakings. Issues related to the need for 
undertakings, and the availability of less environmentally harmful alternatives, 
seem likely to be removed from the process. (at 1) ... 

The Bill makes no provision for the establishment of "participant" or "inter-
venor" funding to replace the IFPA. This will present significant barriers to the 
participation of individual citizens, and community and public interest organi-
zations, in the environmental assessment process. (at 2) ... 

280 	Dr. Mark Winfield, Brief to  the Standing Committee on Social Development Re: Bill 76 
(Toronto: ClELAP, August 1996). 
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[I]n order to be meaningful, the Act should specify requirements for consultation 
from the earliest stages of environmental assessment planning through the entire 
assessment process. In addition, following the model of the Environmental Bill 
of Rights, the Act should specify minimum requirements in terms of the form 
that consultation should take. The Act should also be amended to ensure free 
and timely public access to all relevant environmental assessment documenta-
tion. (at 5) ... 

In practice, this provision seems likely to result in the de facto repeal of the 
current provisions of the Act to consider the rationale for the undertaking, 
alternatives to the undertaking and alternative methods of carrying out the un-
dertaking, as it is unlikely that any proponent would propose terms of reference 
including these elements. The removal of these requirements would introduce a 
fundamental change to the purpose and structure of the Act. The Act would 
cease to be a pro-active environmental planning statute. Rather, it would become 
a reactive process, focused on the mitigation of the likely direct and immediate 
impacts of undertakings. (at 6) ... 

During third reading debate on Bill 76, the opposition environment critic's 
remarks included the following statements: 

When I look at the legislation that's come forward from this government or the 
policy initiatives, they are largely designed to move us back 20 or 30 years in 
terms of our treatment of the environment. ... 

[T]he minister now has sweeping new powers. Oh, when you're a minister, you 
like to have that. I'm not convinced it's healthy for democracy, but these are 
sweeping new powers. ... 

The bill takes away far too many powers from the Environmental Assessment 
Board and grants the minister sweeping discretionary powers over environmen-
tally significant projects. By tying the hands of [EAB] members, the board is 
now severely limited in its ability to provide objective, independent advice on 
environmental issues. ... 

Although we support the inclusion of mandatory public consultation on EA 
documents, the government has eliminated intervenor funding. That means that 
few groups will have the resources to participate in the EA process. So once 
again we divide Ontario into the rich and the not-rich, and the rich shall prevail 

281 

In a detailed analysis of Bill 76 published after the amendments came into 
force, Professor Valiante made the following concluding observations: 

The recent overhaul to Ontario's EA program was intended to "modernize" the 
process and make it more efficient and effective. Starting with the CELRF study 

281 	MIPP James Bradley (Liberal) on October 31, 1996 in the Ontario Legislature (Hansard). 
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in 1986,2" several waves of comprehensive reform identified in great detail the 
framework for a better EA program, all with the hope that EA could at last fulfill 
its potential to improve environmental quality and achieve sustainability. 

The EA reforms that were adopted drew from this framework, but somewhat 
selectively. The Act now provides legal authority for deadlines, public consul-
tation, class EA, mediation and harmonization which will help make the process 
more efficient, at least in the sense that proponents will traverse it more quickly. 
The most salient feature of the EA reforms is the enhanced degree of discretion 
in the Minister of the Environment over whether any process need be followed 
and what its components will be in individual cases. This discretion is largely 
unlimited by legislated criteria governing its exercise. Because of the uncertainty 
associated with how this discretion will be exercised, the promised efficiency 
may be superficial and effectiveness may be compromised. Early indications are 
that EAs will be narrowly focused, leaving issues of need and alternatives (and 
the value choices within them) out of the required analysis. 

Furthermore, the EA reforms did not draw on some of the most fundamental 
aspects of the recommended framework. Most importantly, issues of broader 
application of the process, participant funding, fair appeal process, mandatory 
follow-up, and integration with other decision-making processes were ignored. 
Also ignored was the practical difficulty of imposing higher expectations on a 
depleted staff. These choices may mean that EA in Ontario becomes increasingly 
ineffective as its full scope will apply to ever fewer proposals, the public will be 
less able to participate effectively and decisions will be made in isolation from 
other related decisions. There seems to be little hope that this new program will 
lead directly to a more sustainable future or to the "betterment of the people of 
Ontario."283  

Despite the Government's public pronouncements to the contrary, it ap-
pears that the critics and commentators apparently understood and ex-
pected from the beginning that the game plan of the Common Sense 
Revolution in this area was to retain the EAA (for little more than public 
relations purposes) but effectively neutralize most aspects of Ontario's 
EA program.284  

282 	Supra note 87. 
283 	Supra note 11, at 263-4. 
284 	The Gibbons report, Managing the Environment: A Review of Best Practices (January 

2001), supra note 251, a major study requested by the Secretary of Cabinet, provides 
very scant attention to EA in its 355 pages or so (including appendices and summary). 
The Gibbons study deals with "overall management effectiveness" at the MOE and best 
practices utilized by other environmental departments and agencies, and was directed 
by a former Ontario Deputy Minister. The summary states that the "origin of our review 
was the Government's stated commitment to establishing Ontario as a leading environ-
mental jurisdiction and as a model in the future for other jurisdictions to emulate" (at 
1). Last year the Government began to implement the report's recommendations. One 
survey respondent indicated that the lack of focus on EA in this report reflects the 
Government's goal of "planned obsolescence" for the EA program. 
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(c) Exercising Discretion 

Broad discretionary power and direct political control were present 
to some degree in the legislation long before the current Government 
came to power, but they did not produce a program remotely similar to 
the current regime. Although the Government has made a myriad of 
changes to legislation and regulations, this does not explain the type and 
quality of decision-making which has been occurring under Ontario's EA 
program. The present regulatory structure need not (and should not) be 
necessarily applied in this fashion since practically all of the decision-
making throughout the process is discretionary. 

Of course Bill 76 (in particular, the elimination of the acceptance 
decision, and introduction of broad ministerial scoping powers) has seem-
ingly made it much easier for this Government to strip away all vestiges 
of a modern EA process and step backward into a simplified approval 
regime where only two questions appear to be relevant: what are the likely 
serious negative environmental impacts of a proposed undertaking, and 
can they be more-or-less mitigated at a modest cost now or sometime in 
the future if the undertaking should prove to be really troublesome? 

It appears that little else is at play any more. However, what is also 
actively operating and possibly expanding is direct political intervention 
in, and micro-management of, the EA process and decision-making. En-
abled by overly broad discretionary authority, this contributes to the 
growing loss of faith in the system. The following comment, made two 
decades ago and focused on the issue of exemptions, continues to resonate: 

The result is public cynicism about the effectiveness of the process. These 
decisions have been perceived to have been made in a haphazard manner, subject 
to political whim and according to the desires of those who have the most to 
gain by avoiding assessment.285  

It appears to those on the outside that it is the private and unofficial 
adoption of this concept of a comparatively fast, simple and politically 
controlled approvals system which has uniquely informed EA decision-
making under the Common Sense Revolution and produced the current 
state of affairs.286  Several attempts have been made to petition the courts 
to overturn decisions which appear to have distorted, or even abused, the 
exercise of discretion in this context. But for the most part, as discussed 

285 	Roger Cotton and Paul Emond (1981), supra note 153, at 251. 
286 	The distaste of the Ontario Government for the EA process is discerned in the following 

comment by Environment Minister Brenda Elliott when she first introduced Bill 76 on 



278 JOURNAL OF ENVIRONMENTAL LAW & PRACTICE 	[11 J.E.L.P.] 

previously, the threshold of persuasion in judicial review applications of 
this nature has been extremely high, practically beyond reach. 

Finally, it would appear reasonable to conclude that the exercise of 
discretion in contemporary Ontario EA decision-making (involving the 
host of changes made to the EA regulatory system itself, as well as the 
routine administration of it) has excluded, if not disavowed, the goals and 
principles enunciated in the MOE's own Statement of Environmental 
Values.2" 

7. CONCLUSION 

"By giving communities more access during the early phases of the process, 
we will avoid the costly and time-consuming assessments that were all too 
common in the past, "Mr. Sterling said. "We are making the Environmental 
Assessment Act more effective and, at the same time, less costly to admin-
ister. ... 

June 13, 1996 in the Legislature (Hansard, at 3539): 
[I]n this province we have spent millions and millions of dollars on wasted process. 
It is over. 

It appears that in the Government's view a process that does not lead to an approval, 
particularly since it involves the expenditure of time and money, is considered a waste. 
A positive outcome of the EA process, namely the avoidance of an environmentally 
problematic undertaking, is somehow regarded as a failure, rather than a success. During 
third reading debate over Bill 76, MPP Doug Galt, the Parliamentary Secretary to the 
Environment Minister, made the following comment (Hansard - October 31, 1996): 

The Mike Harris government recognizes that environmental assessment has become 
antiquated and bureaucratic in recent years, with the process often overwhelming 
the results being sought. The cart has gotten somewhat ahead of the horse. Fortu-
nately, this is eminently correctable. This government is determined to make On-
tario's EA system more workable, more certain, less costly and less time-consuming. 

During the debate MPP John O'Toole (PC) said: 
We'll also get rid of the waste, the waste that the process itself created. ... I believe 
the essential elements of this particular debate are to protect the environment and to 
protect the process so that indeed we end up with a solution at the end of expense. 

The same view holds true with respect to public consultation. The following comments 
were made by MPP Tom Froese (PC) during this debate: 

At the same time, however, we must ensure that consultation remains focused and 
constructive. Too many important opportunities and initiatives failed when endless 
consultations were used to hold up the process without ever getting to the point. 

287 

	

	The MOE has taken the position that the SEV need only be considered in relation to 
EBR prescribed decisions, and it does not view most EA approvals as prescribed 
decisions. It claims to have applied its SEV in decision-making related to regulatory 
changes such as Bill 76. The MOE's approach to its SEV is discussed further in Residents 
Against Company Pollution Inc., Re (1996), 24 C.E.L.R. (N.S.) 92 (Ontario Environ-
mental App. Bd.). 
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I believe that, within the next year, we'll start to see tremendous benefits 
from these reforms," Mr. Sterling said. "We'll see a better protected envi-
ronment and we'll see more worthwhile projects making a contribution to 
Ontario's economic renewal." 2"  

January 2002 marked the fifth anniversary of EA under provincial 
legislation transformed by Bill 76. Within the space of a relatively few 
years the current Government has dismantled, or at least disengaged, an 
environmental assessment program in Ontario which took at least 20 years 
to develop and enhance (1975-1995). Its single-minded focus on bottom 
lines, business plans, client service, partnerships, program spending cut-
backs ("doing more with less"), provincial downloading, cutting "red 
tape," deregulation, tax-cuts, shrinking goverment and implementing 
libertarian values has helped to shut down the integrated process of pro-
active environmental planning, investigation and scrutiny, known as en-
vironmental assessment. 

It appears that according to the current political "fashion" in Ontario, 
ecosystem protection through comprehensive EA is out; growing the 
economy quickly, infinitely and at almost any cost and consequence, 
appears to be in. When it comes to EA, we have returned to the old days 
of paying lip-service, mislabeling, pretending that something is other 
than what it is, and engaging in public relations exercises.289  

288 	From Ministry of Environment News Release, no. 06896.NR (title, "Sterling announces 
proclamation of environmental assessment reforms"), December 31, 1996. 

289 	Reg Lang , "Environmental Impact Assessment: reform or rhetoric?" (1979), supra note 
55 at 250-1: 

Environmental impact assessment: reform or rhetoric? The answer is yes, some of 
each, because they are related. The rhetoric of EIA stems in part from an astute 
political awareness of the risk it creates for unintended reform. As a measure aimed 
at forcing environmental considerations into decision-making EIA is an intended 
minor reform. What makes it different, and what raises the prospect of unintended 
major reform, is the environmental assessment process which legitimates, brings 
together, and provides a forum for examination of some sensitive issues, central to 
the way our society now operates, which otherwise tend to be kept under cover and 
apart. Need and the distribution of costs/benefits have been cited. In addition, people 
directly and adversely affected by a project get a say in key decisions (they are 
usually opposed) and their views are brought into contrast with those (usually farther 
away) who favour the project and experience a better cost-benefit ratio. The often 
tenuous basis for decisions (certain environmental standards, for example) is exposed 
and behind-the-scenes giving of scientific advice is forced out into the open for 
challenge. Matters of fact and matters of value are separated and both become 
relevant; blurring the distinction tends to favour the former and makes project 
decision-making the exclusive domain of technicians. Advisers and decision-makers 
alike are brought face-to-face, some for the first time, with the people whose lives 
and environments their actions affect directly. A fair number of people, politicized 
in the process, go away wondering not just what the hell is going on here but in 
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The following passage described the perception of Ontario EA in the 
early years, but may also provide a somewhat familiar echo of the present 
(post 1996) situation, particularly if one considers the number of compre-
hensive EAs which are now being required (practically none): 

But the provincial government's real commitment to EIA [environmental impact 
assessment] is seriously in doubt. A recent newspaper editorial observed: 'And 
this month, as we celebrate the third anniversary of the passage of the Environ-
mental Assessment Act, there is no alternative to the conclusion that the act has 
withered on the vine, been subverted from the outset, is a sham, a subterfuge, a 
bust. All show, no go.' So many projects have been allowed to bypass the 
legislation that it has come to be known as the Environmental Exemption Act. 
The Ministry of the Environment has received only five project assessments 
(four are still under review), compared with the hundreds that have been ex-
empted, and no public hearings have been held under the act by the environmental 
assessment board.29° 

This is not to suggest that all prior concerns about efficiency (in terms of 
cost and delay) and uncertainty of outcome were insincere or unreason-
able. But ignoring the considerable programmatic developments and pro-
gress which had been made by mid-1995 (and were continuing), and 
exaggerating and distorting all of the EA program's shortcomings in order 
to justify radical (in this case, reactionary) surgery as an urgently required 
quick (and simple) fix, does not seem to be an acceptable or appropriate 
response for responsible government. And more importantly, it is not 
efficient either. 

In the recent past Ontario was witness, all too painfully, to what can 
result from thoughtless and unplanned deregulation and severe under-
funding of important public services. It appears from the Walkerton trag-
edy that when it comes to environmental protection and safeguarding 
public health, the obsessive cutting of programs, funding and regulation 
is not efficient at all—quite the opposite. The mistakes made and damage 
caused take enormous time to address and cost a vast fortune to repair. 
Even worse, some of the harm can never be repaired. 

The findings from this review of contemporary EA in Ontario reveal 
that much of the approach taken to reforming the program, which has 
been underway since 1995, is quite flawed.29 ' The principal reason for 

general. And the publicity their case receives can be manipulated to link up with 
concerns of wider constituencies, perhaps creating a serious political issue. 

290 	Ibid. at 245. 
291 	One practitioner speculated that with the total block on hearings and severe reduction 

in public input resulting from Bill 76 in combination with Regulations 205/97, 206/97 
and 207/97 (prohibiting site-specific hearings under the Consolidated Hearings Act, 
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this may be that the package of reforms implemented by the Government 
was not designed with the goal of enhancing environmental protection, 
even though this is identified in EAA s. 2 as the legislation's sole purpose. 
Rather, the evidence suggests that its purpose appears to have been the 
removal of perceived barriers to economic growth, financial prosperity 
and individual liberty or autonomy. Paradoxically, it is questionable 
whether these values have been advanced as a result. 

The legitimate challenge is to avoid extremes, strike the right balances 
and continue to search for creative solutions—but not to throw out EA 
along with the bath water.292  This approach will take time and effort. 
Although this article does not offer concrete proposals or options for 
change, three preliminary recommendations are advanced. 

The first is a strategic shift by Government to create and support 
opportunities as quickly as possible for investigation, discussion and 
improvement of the EA process. The list of topics for examination should 
include, among others, areas such as enhancing consultation, political 
decision-making (process, outcome, appeals), adequate MOE funding, re-
establishing EAAC,293  provision of resources for public participation, 
comprehensive EA planning (such issues as alternatives, cumulative ef-
fects and sustainability), Terms of Reference scoping, alternatives anal-
ysis, Class EAs, public hearings, Tribunal independence, bump-ups (Part 
II orders), alternative dispute resolution, coverage of private sector un-
dertakings, post-approval monitoring, enforcement of approval condi-
tions, and independent agency status for the EA Branch. 

The second recommendation, an interim measure only, is based on 
the prediction that the current EA regime in Ontario can be shifted quickly 
without the immediate need of any legislative amendments. This change 
will require a reversal of the private unofficial policy edict of the Gov- 

Environmental Protection Act and the Ontario Water Resources Act) for any matter 
covered or exempted by the EAA, environmental protection in Ontario would be better 
served with the repeal of the EAA altogether. 

292 	Some practitioners maintain that by 1996 acquired experience and administrative ad-
vances had led to a better understanding of the EA process, improved outcome predict-
ability and more control by the EAB over its funding process (and awards) and public 
hearings. 

293 	The Government had been very quick to abolish EAAC (the Environmental Assessment 
Advisory Committee) within four months after it was first elected. The new Minister 
wrote that the MOE "now has a sufficiently sound basis of advice and experience from 
which to ensure the effective operation of the EA Program" (supra note 95). More than 
five years later the Gibbons report, Managing the Environment: A Review of Best 
Practices (January 2001), supra note 251, has recommended that independent advisory 
committees can play a very helpful and important role in advising government to make 
good decisions (e.g. Executive Summary at 23). 
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emment to reject the principles and practices which comprise and are 
fundamental to EA, the EA process and EA decision-making. Adequate 
departmental resources (personnel and funding) to support the various 
components of a comprehensive EA system must be allocated quickly. 

The third recommendation is that the Government must, instead of 
turning its back on the MOE's Statement of Environmental Values, inform 
everyone throughout the realm that it will henceforth genuinely uphold, 
apply and support the SEV's goals and principles in all EA decision-
making. 

"Fortunately" Ontario EA "is eminently [and imminently] correcta-
ble."294  
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Appendix 1 

GLOSSARY 

The following terminology is taken from numerous published and 
other sources, including the MOE's Guideline E-5, "Environmental 
Assessment (EA) Glossary" (#2568), last revised September 1996. 

ADR 	alternative dispute resolution 

alternative methods - alternative methods of carrying out the undertaking are 
different ways of doing the same activity. 

alternatives to - alternatives to the undertaking are functionally different ways of 
approaching and dealing with a problem or opportunity. 

ANSI 	area of natural and scientific interest. See also ESA. 

BAT 	best available technology. 

BAT(EA) 	best available technology (economically achievable). 

BOAT 	best demonstrated available technology. 

best practicable treatment - (BPT), as defined in the Provincial Water Quality 
Objectives, is a waste treatment technology or process technology 
that has been demonstrated on a full scale basis, is generally 
accepted by the industrial sector and is economically viable in the 
particular application. 

Bill 76 	Environmental Assessment and Consultation Improvement Act, 1996, 
S.O. 1996, c.27 - provincial legislation introduced and passed in 
1996 to amend the Environmental Assessment Act. 

BPT 	see best practicable treatment. 

bump-up 	also known as a Part II order; a decision made by the Minister to 
elevate the status of a class EA project to an undertaking warranting 
and requiring an individual EA submission, review and approval. All 
class EA parent documents in the EA program have a provision for 
any person to make a bump-up request to the Minister. 

CCM E 	Canadian Council of Ministers of Environment. 

CEAA 	Canadian Environmental Assessment Act; the Canadian Environmental 
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COME 	Canadian Council of Ministers of Environment. 
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Assessment Agency. 

CIELAP 	Canadian Institute for Environmental Law and Policy, formerly CELRF 
(the Canadian Environmental Law Research Foundation). 

CELA 	Canadian Environmental Law Association. 

CELRF 	see CIELAP. 

CELR (NS) Canadian Environmental Law Reports (New Series). 

CHA 	Consolidated Hearings Act, R.S.O. 1990 c. C-29. 

checklist EA methods - a group of EA evaluation methods involving comparing and 
evaluating alternatives against a specified set of criteria with no 
compensatory rules or trade-offs. Methods include unordered lists of 
criteria or ordered lists of criteria (satisficing, constraint mapping and 
lexicographic ordering). 

constraint 	a restriction imposed on the available options. May be an externally 
imposed restriction, such as a regulation, used to identify feasible 
options, or may be a defined value of a criterion used in constraint 
mapping to restrict spatial options. 

constraint mapping - a process whereby unacceptable characteristics for a 
project's site are identified and their locations are mapped. There is 
one map for each characteristic. Maps for all unacceptable 
characteristics are overlayed, and only unconstrained geographic 
areas remaining are given further consideration. 

CJALP 	Canadian Journal of Administrative Law and Practice. 

CJELP 	Canadian Journal of Environmental Law and Practice. 

CIELAP 	Canadian Institute for Environmental Law and Policy, formerly the 
Canadian Environmental Law Research Foundation (CELRF). 

Class EA a process for approving projects (by an assessment prescribed in the 
approved Class EA parent document) which fall within a specified 
class of undertakings. A Class EA project is one that meets the 
requirements of Part 11.1 of the EAA and complies with the 
requirements set out in the Class EA parent document. 

Class EA Document - an EA "parent" document sets out an approval process 
particular to a class of undertakings which (according to the 



conventional definition) have predictable and mitigable environmental 
effects and are not of a size or scale warranting an individual EA. 
The EAA, after revision by Bill 76, does not include this limitation. 

Consolidated Hearings Office - located within the EAB and administers Joint 
Board hearings. 

cost effective - ability to achieve a given objective at a low cost. 

cost-effectiveness analysis - a special application of cost-benefit analysis used 
when there is a fixed budget of costs available for an undertaking and 
the best way of using the total budget is to be determined by the 
calculation of the benefits of various alternatives. 

cumulative effects - the additive environmental impacts of a persistent causal 
agent over time. 
- additive impacts: the combined impact of many small projects or 
undertakings that usually escape EA requirements (e.g. agricultural 
activity). 
- synergistic impacts: the total impact of a number of projects 
exceeds the sum of their individual impacts. 
- threshold and saturation impacts: the environmental impacts of 
development may be negligible until a saturation point is reached, at 
which point rapid degradation will follow. 
- induced and indirect impacts: one project stimulates secondary or 
ancillary development, which in turn has serious environmental 
impacts. 
- time-crowding or space crowding impacts: the environment does not 
have sufficient time or space to recover from impacts before the next 
one occurs. 

DAD 	"decide, announce, defend" - an outdated process of decision-making 
for the siting of facilities. 

designation a regulation made by the Lieutenant-Governor-in-Council (Cabinet), 
under sections 39(d) or (e) of the EAA, that makes any major 
commercial or business enterprise or activity, or any class, proposal, 
plan or program of such enterprises or activities, an undertaking to 
which the EAA applies. Although not specifically provided for in the 
EAA, any person may request that the Minister designate a private 
sector undertaking. 

distributive effect - the impact an alternative has on the relative distribution of 
income, wealth or welfare among those affected. 



Divisional Court - a branch of the (Ontario) Superior Court of Justice which deals 
with, among other things, the judicial review of tribunal and 
administrative decisions. 

do-nothing alternative - a benchmark alternative which considers what would 
happen to the environment if no action were taken. 

EA 	environmental assessment 

EAA 	Environmental Assessment Act, R.S.O. 1990 c. E-18, enacted in 
1975. 

EAAB 	MOE's Environmental Assessment and Approvals Branch. 

EAB 
	

Ontario's Environmental Assessment Board, now amalgamated with 
the Environmental Appeal Board and renamed the Environmental 
Review Tribunal. 

EAAC 	Environmental Assessment Advisory Committee. 

EAPIP 	MOE's Environmental Assessment Program Improvement Project. 

ECO 	Environmental Commissioner of Ontario. 

economic EA methods - EA evaluation methods (cost-benefit analysis, cost-
effectiveness analysis, cost-minimization analysis, planning balance 
sheet) which use economic methods and principles to weight 
incommensurable units and temporally distinct impacts into monetary 
units. 

ecosystem approach - from MOE's SEV: "The Ministry will adopt an ecosystem 
approach to environmental protection and resource management. 
This approach views the ecosystem as composed of air, land, water, 
and living organisms, including humans, and the interaction among 
them. When making decisions, the Ministry will consider: the 
cumulative effects on the environment; the interdependence of air, 
land, water and living organisms; and the interrelations among the 
environment, the economy and society." 

EFW 	energy from waste facility. 

EIS 	environmental impact statement - the name of the EA document 
required by some planning jurisdictions, such as the U.S. National 
Environmental Policy Act (NEPA). 

EMS 	environmental management system. 



energy balance - the balance of energy inputs and outputs for a particular 
treatment process, step or system. 

EPA 	Ontario's Environmental Protection Act. 

ESA 	environmentally sensitive/significant area. 

evaluation criteria - set of factors used to determine the suitability of two or more 
alternatives on the basis of a common method of comparison. 

evaluation methods - formal procedure used to clarify and articulate environmental 
preferences and identify an order of preferences among alternative 
undertakings. Groups of methods: ad hoc, checklist, matrix, 
economic, cartographic, pair-wise comparison, and mathematical 
programming. 

evaluation process - stages in EA process which includes all or some of: 
- identification of criteria, identification and refinement of alternatives, 
rating of predicted impacts, assignment of weights to criteria and the 
aggregation of weights, rates and criteria to produce an ordering of 
alternatives. 
- aggregation stage involves evaluation methods (see above). 
- magnitude: measure of size of a predicted impact by an alternative 
for a given criterion. 
- scale: magnitude of impact is measured on a defined scale. 
- importance: the relative significance attributed to a particular 
criterion or alternative by individuals based on their preferences (and 
therefore includes an element of subjective value judgment). 
- weights: used to attribute importance to criteria, although the unit of 
measurement may reflect measures of importance (e.g. financial value 
may reflects individual preferences). 

EPA 	Environmental Protection Act, R.S.O. 1990 c. E-1 9. 

ERT 	Ontario's Environmental Review Tribunal, formerly the Environmental 
Assessment Board. 

ESA 	Environmentally Sensitive/significant Area. See also ANSI. 

ESR 	environmental study report - a report prepared for certain class 
projects which describes how the class project was planned to meet 
the requirements of the class EA parent document. 

exact values - values derived as much as possible from objective measurements 
(i.e. made with an instrument) of the impacts of various alternatives. 



Also called impact values or facts. 

exemption an exemption removes the need for a proponent to comply with the 
requirements of the EAA. It may exempt a proponent or undertaking 
partially or entirely from the EAA and may be granted with or without 
terms and conditions. Exemptions are made by a declaration under 
sec. 3.2, or by regulation under sec. 39(f). 

externalities - effects of a project on third parties which are not adequately 
accounted for through the marketplace. External costs are an 
evaluation of these effects. 

Government Review Team - The assigned staff from the Environment Assessment 
and Approvals Branch of the MOE and various ministries and agencies 
(including MOE technical reviewers) who contribute to the review of 
an EA document by providing comments from their mandated areas of 
responsibility; see also review. 

growth management planning - special planning and growth management regimes, 
approaches and initiatives used in an effort to both manage growth 
and improve environmental sensitivity. Among other things, it may 
involve the use of SEAs, environmental assessment principles and 
obligations, and consensus-based multi-stakeholder co-operation 
efforts. 

IFPA 	Intervenor Funding Project Act, R.S.O. 1990 c. 1-13, enacted in 1988 
and terminated in 1996. 

individual EA - an EA document submitted by a proponent for an undertaking 
which may not proceed unless it receives an approval under the EAA 
and which may not be planned and implemented in accordance with a 
class EA parent document. 

internalizing costs - planning so that those who reap the benefits of resource use 
also bear all of the costs. 

interval scales - an approach used for measuring the magnitude and importance of 
the impacts of different alternatives in the EA evaluation process; 
arrangement of data along a common rule with differences expressed 
in relative, not absolute, units. 

intervenor funding - funding which is allocated to a person (or group of persons) 
who is responding to an EA application and is participating in the EA 
process. Formerly available under the IFPA before it was terminated. 



iterative 	in the EA process, relating to the repetition of steps in a process once 
or a number of times in response to new or more specific information 
on need or the alternatives. Suggests a convection current type of 
process which revisits and reassesses some values or parameters. A 
problem with the approval of narrow Terms of Reference (TOR) is that 
it casts the project in stone before it is properly evaluated, and 
constrains the introduction of new ideas or alternatives that were not 
anticipated by the TOR. The 1990 Meaford EA landfill decision (CH-
88-03) by a Joint Board stated: "iteration, as a concept applied to 
criteria, should generally be reserved for changes in criteria which 
arise because the original criteria were too restrictive or because of 
changes in, for example, values or technology, after the preferred 
alternative has been selected - not for criteria that should have been 
established at the commencement of the site selection process" 

(10.57). 

Joint Board an individual tribunal panel consisting of members of the ERT 
(formerly the EAB) and OMB, appointed under the CHA. 

judicial review - the determination by a court of the legal validity of a proceeding 
or decision, by examining the legality of the power, authority, and 
jurisdiction exercised in conducting the proceeding or making the 
decision. 

Master Plans - are long range plans, integrating infrastructure requirements for 
present and future land use with environmental planning principles. 
These plans examine the whole infrastructure system in order to 
outline a framework for planning for subsequent projects and/or 
developments. 

Minister 	Ontario's Minister of Environment. 

MOE 	Ontario's Ministry of Environment. 

MNR 	Ontario's Ministry of Natural Resources. 

NEC 	Niagara Escarpment Commission. 

NEP 	Niagara Escarpment Plan. 

NEPDA 	Niagara Escarpment Planning and Development Act. 

net environmental effects - the environmental effects of an undertaking, or its 
alternatives, after mitigation potential has been taken into account. 



NIMBY 	"not in my back yard" - a term used (usually in a pejorative sense) to 
refer to a negative local reaction to a plan to site a facility in a 
community. 

OCWA 	Ontario Clean Water Agency, the Crown corporation created in 1993 
to secure investment in sewer and water projects, operate provincially 
owned sewer and water facilities, and help municipalities requiring 
assistance with such facilities. 

ODWO 	Ontario Drinking Water Objectives. 

OMB 	Ontario Municipal Board. 

OWRA 	Ontario Water Resources Act. 

participant funding - Money available to stakeholders, by the proponent, so that 
they can more effectively participate in the planning of the 
undertaking. See intervenor funding. 

PPS 	Provincial Policy Statement, planning criteria issued by the provincial 
government pursuant to the Planning Act. 

precautionary principle - from MOE's SEV: "The Ministry will exercise a 
precautionary approach in its decision-making. Especially when there 
is uncertainty about the risk presented by particular pollutants or 
classes of pollutants, the Ministry will exercise caution in favour of 
the environment." 

public consultation - as described by MOE Guideline H-5 titled "Public 
Consultation" (April 1994), public consultation is a process involving 
interactive or two-way communication between the Ministry and the 
public, through which both become informed about different 
perspectives on issues and proposals, providing the public with the 
opportunity to influence decisions to be made by the Ministry. 
- section 3.2.1 of MOE Guideline E-3 titled "Environmental 
Assessment (EA) Planning and Approvals" (April 1994) provides the 
following instruction with respect to public consultation: 

"Make the planning process a co-operative venture with 
affected parties. Early consultation with affected parties 
is essential. 

Proponents should seek to involve all affected parties 
as early as possible so that their concerns can be 
identified and addressed before irreversible decisions and 
commitments are made on the chosen approach or 
specific proposals. To achieve this, the planning process 



must be constructed around the involvement and 
contributions of affected parties. This approach has a 
number of benefits which include: 
(a) improving the understanding of environmental 

concerns before the undertaking is selected and 
focusing the proponents' planning on matters of 
concern; 

(b) encouraging the identification and resolution of 
issues, to the greatest extent possible, before an 
EA is formally submitted, which expedites the 
formal approvals process; and 

(c) promoting mutually-acceptable, environmentally- 
sound solutions by developing positive 
relationships among those involved in 
consultation." 

PWQO 	Provincial Water Quality Objectives. 

ranking 	in the EA evaluation process, the use of an ordinal or other types of 
scales to compare alternatives. 

rate 	in the EA evaluation process, to assign an exact value to a criterion 
for an alternative. 

rationale 	a statement of the need for and purpose of the proposed undertaking; 
a proponent's summary explanation of the decisions made throughout 
the process to select the undertaking and the method of carrying out 
the undertaking from the other alternatives which were considered. 
The statement of rationale should reflect how the consideration of 
environmental effects factored into the proponent's planning and 
decision making. 

replicability - the ability of the EA analysis to reach the same decision or outcome 
after repeating the various steps and decision-points which had been 
followed during the EA study process; see also traceability. 

revealed preference - in the EA evaluation process, inferred preferences based on 
historical actions. 

review 	the document referred to normally as the Government Review, 
prepared by the MOE EA Branch, as required by sec.7 of the EAA, 
which assesses whether an EA document has met the requirements 
of sec. 6.1(2). The Review draws together the responses of a 
broader government review team (of technical reviewers) involved in 
producing it. 



review coordinator(s) - the staff member or staff team of the MOE's EA Branch 
who is/are assigned to coordinate, contribute to and prepare the 
review of an EA. 

risk assessment - the technique of making quantitative estimates of risk based on 
given data; evaluating the short-term and long-term risks associated 
with a particular activity or hazard. 

risk management - the administrative, political and economic actions taken to 
decide how, and if, a particular societal risk is to be reduced to a 
certain level and at what cost. 

risk (and impact) management measures - practices undertaken to prevent or 
minimize risks and adverse impacts and to enhance benefits. These 
include mitigation, compensation, monitoring and contingency 
measures. 

RLEL 	Resource Library for the Environment and the Law. 

satisficing a process within EA evaluation in which an alternative must satisfy 
certain specific conditions before it can be considered acceptable. 
Threshold levels are specified for a set of criteria, and alternatives on 
the wrong side of the threshold are rejected. 

scaling 	conversion of data to units of desirability such as high, medium or 
low. Different kinds of approaches are used in the EA evaluation 
process for measuring the magnitude and importance of the impacts 
of different alternatives. Common scales are nominal, ordinal, interval 
and ratio. 

scoping 	process of identifying important environmental issues that require 
detailed investigation and evaluation in an EA study or in a hearing. 

screening 	in EA evaluation, the process of eliminating those alternatives from 
further consideration which do not meet minimum conditions or 
categorical requirements. Alternatives are thereby classified as 
acceptable, not acceptable, or requiring further study. In some Class 
EAs, screening is used to assign projects to an evaluation category 
that determines the level of assessment and consultation depending 
on potential environmental effects, and public and agency concern. 

screening criteria - (also called exclusionary criteria) criteria used in EA evaluation 
processes, particularly at the beginning, which set minimum 
conditions or categorical requirements and can unilaterally exclude 
alternatives from consideration with no comparisons being involved. 



In some Class EAs, screening criteria are used to determine the level 
of assessment and consultation - see screening. 

SEA 
	

see strategic environmental assessment. 

SEV 
	

a Ministry's Statement of Environmental Values issued pursuant to 
the Environmental Bill of Rights. 

sensitivity analyses - in the EA evaluation process, testing the implications on the 
final results of varying the values of the impact or preference values, 
usually within the expected range of uncertainty. 

significant impact - (from MOE Procedure D-1-3) occurs where contaminant 
discharges cause or are likely to cause an 'adverse effect' under EPA 
s.14. In determining whether an adverse effect will occur, the timing 
and magnitude of the facility's adverse effects must be related to the 
sensitive land use's normal use period. 

significant uncertainty - a risk term for a situation where the description of the 
impacts for scientific or decision-making purposes would be 
misleading if the uncertainty were not expressed; a situation where 
the range of possible consequences is large, and the type of 
consequences serious. 

social impact assessment - an evaluation which assesses social impacts which 
may result from a proposal; SIA is an application of social science 
methodology to assist in social planning where technological and 
program interventions may cause disruption and have far-reaching 
social effects; involves dislocation and other quantifiable physical 
factors ("standard impacts") and the study of various other direct and 
indirect impacts, economic effects and "special impacts" (i.e. 
perception of risk, the emotional impacts and perceived concerns of 
residents about the potential for adverse effects on human health and 
the environment). 
- social impacts were defined by expert evidence before the Joint 
Board in Re Steetley Quarry Products (1995), 16 CELR (NS)161, as 
"changes that would occur as a result of a proposed development on 
the people's way of life, and in particular their day to day activities, 
on their cultural traditions, for example shared beliefs or values and 
customs, and on their community, and that includes things like the 
community's population structure, its cohesion, its character, and the 
services and facilities which provide for the quality of life of residents 
of that community" (p.362). 
- standard impacts were defined as "the direct or indirect results of 
the changes in the environment, either from the developments, for 



example the displacement of residents, or its externalities, noise 
pollution and traffic effects. 
- special impacts can involve "people's feelings of powerlessness, 
inequity, or unfair treatment" and are important because "these 
perceptions can influence how residents react to standard impacts, 
particularly the importance they attach to those changes in their way 
of like, in their cultural traditions, or in their community." 
- the purpose of SIA "is not to poll public opinion, but to assess, 
evaluate, and measure potential impacts to determine what kind of 
changes are likely to occur, how significant they will be, and what 
can be done, if anything, to prevent or lessen the potential social 
problems." 
- to conduct a SIA "it is necessary to understand the everyday 
activities and living patterns of the people in the area, the nature of 
the community or communities which might be affected, the relative 
vulnerability of different groups and communities in the area, and how 
people's attitudes might influence how they respond to potential 
impacts." 

strategic environmental assessment - also known as strategic level assessment, 
strategic assessment, policy EA and policy assessment. SEA involves 
evaluation of environmental and other impacts at strategic levels, and 
has been defined as the formalized, systematic and comprehensive 
process of evaluating the environmental impacts of a policy, plan or 
program and alternatives, and the use of the findings in publicly 
accountable decision making. Policy > Plan > Program > Project. 
- policy: the inspiration for an action. 
- plan: a set of coordinated and timed objectives for a policy's 
execution. 
- program: set of projects in a particular area. 

SLA 	strategic level assessment, see strategic environmental assessment. 

sustainable development - defined by Brundtland Report as "development which 
ensures that the use of resources and environment today does not 
damage prospects for their use by future generations." From MNR's 
SEV: "Achieving sustainable development means that decisions about 
development must be based on a careful consideration of all factors, 
both short and long term. It assumes a comprehensive assessment of 
environmental, social and economic effects, their interrelationship, 
and their relevance from a local, regional, national and even 
international perspective." 

technical reviewers - MOE staff, other than the EA Branch review coordinator, 
who contribute to the review of an EA. The MOE's technical 



reviewers' comments are coordinated by the Technical Review 
Coordinator in either the Approvals Branch (in cases involving 
sewage, water and waste undertakings) or the Environmental 
Planning and Analysis Branch (all other types of undertakings) and are 
submitted to the EA Branch as the MOE position. 

TOR 	terms of reference submitted under sec.6 of the EAA. 

traceability in the EA process, characteristic of an evaluation process which 
enables its development and implementation to be followed with ease; 
see also replicability. 

true cost 	all internal and external costs associated with the construction and 
operation of an undertaking. 

undertaking - defined in s.1(1) of the EAA as an enterprise, activity (or proposal, 
plan or program in respect of an enterprise or activity) by provincial or 
municipal bodies. Or a major commercial or business enterprise or 
activity (or proposal, plan or program in respect thereto) designated 
by Regulation. 

weights 	in the EA evaluation process, the importance attributed to a criterion 
relative to other criteria. Various weighting methods can be used 
(e.g. ranking and categorization, rating, point allocation). 
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Substantial changes to the Ontario EA Act came into effect in January 1997. Other significant changes 
affecting EA began occurring before then, particularly since 1995. CELA and RLEL have commenced a 
review of EA in Ontario with a view to determining whether it is effective and practical, and to develop a 
consensus on how it might be improved. We are interested in hearing about your experience with and 
views on EA in Ontario, both positive and negative. 

The following is a listing of areas and issues on which you might comment, but it is not expected that 
you will necessarily deal with all or even most of it. Nor is the list intended to be exclusive. Discuss any 
concerns, issues and observations on EA in Ontario which interest you, including areas where EA has 
been enhanced. Where appropriate, please provide detailed examples. If possible, indicate where your 
comments also reflect the views and concerns of your firm or organization. 

Your response will be kept confidential, unless you indicate otherwise, or may be anonymous. It may 
be either in writing or oral, or both. Please contact Alan D. Levy at (416) 929-8282, fax 929-9895, 
email aldb@interlog.com  or Fe de Leon at CELA: (416) 960-2284, fax 960-9392, email fdeleon@cela.ca. 

Your name: 	 Your field of work: 
Firm or organization: 
Address: 
Telephone: 	 Fax: 
Date of your submission: 
Nature and length of your involvement in EA matters: 

Application of EAA: 

E-mail: 

1. Exemptions from EA Act. 
2. Application to policies and programs. 
3. Inclusion of private sector undertakings, and public-private partnership 

undertakings. 
4. Size of individual undertakings and application of EA Act. 
5. Extent of diversion of decision-making on environmental issues away from EA 

Act to other legislation (EPA, OWRA, Planning Act). 

Ministry of Environment: 

6. The role of the EA Branch of the MOE. 
7. Effectiveness of EA Branch. 
8. Usefulness of written guidance documentation and assistance from staff. 
9. Impact of MOE downsizing on EA process, decision-making and compliance. 
10. Extent of pre- and post-decision monitoring. 
11. Level of investigation and enforcement of compliance with conditions of 
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approval. 
12. Investigation and enforcement of EA Act violations. 

Public Access: 

13. Adequacy of public notice. 
14. Public Consultation. 
15. Usefulness of the EA Branch web site. 
16. Participant Funding. 
17. Experience since intervenor funding legislation terminated in 1996. 

EA Process: 

18. Terms of reference process. 
19. Comprehensiveness of EA study requirements (e.g. need, range of 

alternatives to and alternative methods). 
20. Quality of EA planning process (e.g. transparent, methodical, traceable, 

iterative, rational, objective). 
21. Ministry review. 
22. Use of voluntary mediation, and mediation required by the Minister. 
23. Impact of elimination of acceptance decision. 
24. Integrity of EA decision-making (e.g. independent, informed, thorough, 

transparent, consistent, consensual, fully explained, credible). 
25. Time lines in processing EAs. 
26. Role of cumulative effects analysis in EA process and decision-making. 
27. Impact of scientific uncertainty on EA process and decision-making. 
28. Use of the Statement of Environmental Values of MOE and other ministries. 

Class EA: 

29. Class assessment - parent EA process and decision-making. 
30. Quality of class assessment process and decision-making under parent EA. 
31. Are Class EAs being properly used? 
32. Are they being applied throughout the province? 
33. Bump-ups. 
34. Compare merits of Class EA process and individual EA process. 
35. Attempts to harmonize the Planning Act and Class EA processes. 

Political Intervention in EA: 

36. Process of Ministerial decision-making. 
37. Written reasons for decisions made by Minister. 
38. Terms of reference decision by Minister. 
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39. Approval decision by Minister. 
40. Appointment of EAB Chair and members (process, terms of appointment). 
41. Referral by Minister to hearing under EA Act. 
42. Scoping decision on issues for hearing by Minister. 
43. Hearing deadline imposed by Minister on EA Board. 
44. Minister represented as party at hearings. 
45. Minister's reconsideration power over an approval by EAB or Minister under s. 

11.4 of Act. 
46. Cabinet appeals (appropriateness, process, role of Minister, basis for decision, 

reasons for decision). 
47. Impact of elimination of Environmental Assessment Advisory Committee 

(EAAC) in 1996. 

Environmental Assessment Board: 

48. Role of EA Board. 
49. Independence of EA Board. 
50. Competence of EA Board. 
51. Nature and quality of EA Board hearings. 
52. Quality of EA Board decisions. 

Ontario Municipal Board: 

53. Role of OMB in EA decision-making. 
54. Joint Board hearings. 
55. Independence of OMB Board. 
56. Competence of OMB Board. 
57. Nature and quality of OMB hearings on environmental issues. 
58. Quality of OMB environmental decisions. 

Court Intervention: 

59. Judicial review. 
60. Appeals. 

Miscellaneous: 

61. Harmonization of EAA in specific cases with CEAA, the federal EA process. 
62. Role of First Nations' treaty rights and land claims in Ontario EA process. 
63. Practical effect of other revisions (not already discussed) to EA Act (Bill 76). 
64. Potential merging of EAA with other environmental legislation. 
65. Other issues and comments. 
66. Suggested changes to improve Ontario EA process. 	 Dec.1 /2000 
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PART I 
INTERPRETATION AND APPLICATION 

Definitions 

1. (1) In this Act, 

"air" includes enclosed air; ("air") 

"Director" means a person appointed under section 31.1 
to act as a Director; ("directeur") 

"environment" means, 	• 

(a) air, land or water, 

(b) plant and animal life, including human life, 

(c) the social, economic and cultural conditions that 
influence the life of humans or a community, 

(d) any building, structure, machine or other device or 
thing made by humans,  

(e) any solid, liquid, gas, odour, heat, sound, vibration 
or radiation resulting directly or indirectly from 
human activities, or 

(f) any part or combination of the foregoing and the 
interrelationships between any two or more of 
them, 

in or of Ontario; ("environnement") 

"land" includes enclosed land, land covered by water and 
subsoil; ("terrain") 

"Minister" means the Minister of the Environment; 
("ministre") 

"Ministry" means the Ministry of the Environment; 
("ministere") 

"municipality" means the corporation of a county, me4e- 

01 Oxford and includes a local board as defined in the 
,. e"Trge,/township Oripitmmut=diFtFkat or the County of 

1politapaaata, regional area, district area, city, town, vil- 

Municipal Affairs Act and a board, commission or other 
local authority exercising any power with respect to 
municipal affairs or purposes, including school pur-
poses, in an unorgani7ed township or unsurveyed ter-
ritory; ("municipalite") 

"person" includes a municipality, Her Majesty in right of 
Ontario, a Crown agency within the meaning of the 
Crown Agency Act, a public body, a partnership, an 
unincorporated joint venture and an unincorporated 
association; ("personne") 

CHAPTER E.18 
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"prescribed" means prescribed by the regulations; ("pre-
scrit") 

"proceed" includes "carry on"; ("exploiter", "pour-
suivre") 

"proponent" means a person who, 

(a) carries out or proposes to carry out an undertaking, 
or 

(b) is the owner or person having charge, management 
or control of an undertaking; ("promoteur") 

"provincial officer" means a person designated by the 
Minister as a provincial officer under Part IV; ("agent 
provincial") 

"public body" means a body other than a municipality 
that is defined as a public body by the regulations; 
("organisme public") 

"regulations" means the regulations made under this Act; 
("reglements") 

"Tribunal" means the Environmental Review Tribunal; 
("Tribunal") 

"undertaking" means, 

(a) an enterprise or activity or a proposal, plan or pro-
gram in respect of an enterprise or activity by or on 
behalf of Her Majesty in right of Ontario, by a 
public body or public bodies or by a municipality 
or municipalities,- 

( b) a major commercial or business enterprise or 
activity or a proposal, plan or program in respect of 
a major commercial or business enterprise or 
activity of a person or persons other than a person 
or persons referred to in clause (a) that is desig-
nated by the regulations; ("entreprise"))  or 

(c) an enterprise or activity or a proposal, 
plan or program in respect of an enterprise or 
activity of a person or persons, other than a 
person or persons referred to in clause (a), if 
an agreement is entered into under section 
3.0.1 in respect of the enterprise, activity, 
proposal, plan or program. 

"water" means surface water and ground water, or either 
of them. ("eau") R.S.O. 1990, c. E.18, s. 1; 1993, 
c. 27, Sched; 1996, c. 27, s. 1(1-5); 2000, c. 26, 
Sched. E, s. 2(1); 2000, c. 26, Sched. F, s. 11 (1, 2). 

Definition of classes 

(2) For the purposes of this Act or a regulation, a class 
may be defined with respect to an attribute, quality or char-
acteristic or combination thereof. 1996, c. 27, s. 1 (6). 

Same 

(3) A class may be defined to include or exclude one 
or more members that would otherwise not be included in 
or excluded from the class. 1996, c. 27, s. 1 (6). 



Same 

(4) A class may be defined to consist of a specified 
person, thing, matter or activity. 1996, c. 27, s. 1 (6). 

Purpose of Act 

2. The purpose of this Act is the betterment of the peo-
ple of the whole or any part of Ontario by providing for 
the protection, conservation and wise management in 
Ontario of the environment. R.S.O. 1990, c. E.18, s. 2. 

Application of Act 

3. This Act applies to, 

(a) enterprises or activities or proposals, plans or pro-
grams in respect of enterprises or activities by or 
on behalf of Her Majesty in right of Ontario or by a 
public body or public bodies or by a municipality 
or municipalities; 

(b) major commercial or business enterprises or 
activities or proposals, plans or programs in respect 
of major commercial or business enterprises or 
activities of a person or persons, other than a per-
son referred to in clause (a), designated by the 
regulations. R.S.O. 1990, c. E.18, s. 3. 

(c) an enterprise or activity or a prOposal, plan 
or program in respect of an enterprise or 
activity of a person or persons, otherthan a 
person or persons referred to in clause (a), if 
an agreement is entered into under section 
3.0.1 in respect of the enterprise, activity, 
proposal, plan or program. 

Agreement for application of Act 

3.0.1 A person, other than a person referred 
to in clause 3(a), who carries out, proposes to 
carry out or is the owner or person having 
charge, management or control of an 
enterprise or activity or a proposal, plan or 
program in respect of an enterprise or activity 
may enter into a written agreement with the 
Minister to have this Act apply to the 
enterprise, activity, proposal, plan or program. 

Harmonization 

3.1 (1) This section applies, 

(a) if another jurisdiction imposes requirements with 
respect to an undertaking to which this Act applies; 
and 

(b) if the Minister considers the requirements imposed 
by the other jurisdiction to be equivalent to the 
requirements imposed under this Act. 1996, c. 27, 
s.2. 

Order to vary or dispense 

(2) The Minister may by order vary or dispense with a 
requirement imposed under this Act with respect to the 
undertaking in order to facilitate the effective operation of 
the requirements of both jurisdictions. 1996, c. 27, s. 2. 

Declaration of non-application 

(3) The Minister may by order declare that this Act 
does not apply with respect to the undertaking. 1996, 
c. 27, s. 2. 

Notice and comment 

(4) When the Minister proposes to make an order 
under this section, the Minister shall give adequate public 
notice of the proposed order and shall ensure that mem-
bers of the public have an opportunity to comment on it. 
1996, c. 27, s. 2. 

Reasons 

(5) When making an order, the Minister shall give 
written reasons. 1996, c. 27, s. 2. 

Declaration 

3.2 (1) With the approval of the Lieutenant Governor 
in Council or of such ministers of the Crown as the Lieu- 

tenant Governor in Council may designate, the Minister 
may by order, 

(a) declare that this Act, the regulations or a matter 
provided for under the Act does not apply with 
respect to a proponent, a class of proponents, an 
undertaking or a class of undertakings; 

(b) suspend or revoke the declaration; 

(c) impose conditions on the declaration; or 

(d) amend or revoke conditions imposed on the decla-
ration, 

if the Minister considers that it is in the public interest to 
do so having regard to the purpose of this Act and 
weighing it against the injury, damage or interference that 
might be caused to any person or property by the applica-
tion of this Act to the undertaking or class. 1996, c. 27, 
s. 2. 

Regulations Act 

(2) The Regulations Act does not apply with respect to 
an order made under subsection (1). 1996, c. 27, s. 2. 

The Crown 

4. This Act binds the Crown. R.S.O. 1990, c. E.18, 
s.4. 
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PART II 
ENVIRONMENTAL ASSESSMENTS 

APPLICATION FOR APPROVAL 

Application for approval 

5. (1) Every proponent who wishes to proceed with an 
undertaking shall apply to the Minister for approval to do 
so. 1996, c. 27, s. 3. 

Same 

(2) The application consists of the proposed terms of 
reference submitted under subsection 6 (1) and the envi-
ronmental assessment subsequently submitted under sub-
section 6.2 (1). 1996, c. 27, s. 3. 

Prohibition 

(3) No person shall proceed with an undertaking unless 
the Minister gives his or her approval to proceed under 
section 9 or the Tribunal gives its approval under section 
9.1. 1996, c. 27, s. 3; 2000, c. 26, Sched. F, s. 11(6). 

Same 

(4) No person shall proceed with an undertaking in a 
manner inconsistent with a condition imposed by the 
Minister or the Tribunal for proceeding with it. 1996, 
c. 27, s. 3; 2000, c. 26, Sched. F, s. 11(6). 

Potential non-compliance 

(5) A proponent who has received approval to proceed 
with an undertaking shall promptly notify the Minister if 
the proponent may not be able to comply with the 
approval as a result of a change in circumstances. 1996, 
c. 27,s. 3. 
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Obligation to consult 

5.1 When preparing proposed terms of reference and 
an environmental assessment, the proponent shall consult 
with such persons as may be interested. 1996, c. 27, s. 3. 

Terms of reference 

6. (1) The proponent shall give the Ministry proposed 
terms of reference governing the preparation of an envi-
ronmental assessment for the undertaking. 1996, c. 27, 
s. 3. 

Same 

(2) The proposed terms of reference must, 

(a) indicate that the environmental assessment will be 
prepared in accordance with the requirements set 
out in subsection 6.1 (2); 

(b) indicate that the environmental assessment will be 
prepared in accordance with such requirements as 
may be prescribed for the type of undertaking the 
proponent wishes to proceed with; or.  

(c) set out in detail the requirements for the prepara-
tion of the.  environmental assessment. 1996, c. 27, 
s. 3. 

Same 

(3) The proposed terms of reference must be accompa-
nied by a description of the consultations by the propo-
nent and the results of the consultations. 1996, c. 27, s. 3. 

Public notice 

(3.1) The proponent shall give public notice of the 
proposed terms of reference and shall do so by the pre-
scribed deadline and in the manner required by the 
Director. 2000, c. 26, Sched. E, s. 2 (2). 

Same 

(3.2) The public notice must indicate where and when 
members of the public may inspect the proposed terms of 
reference and state that they may give their comments 
about the proposed terms of reference to the Ministry. It 
must also contain such other information as may be pre-
scribed or as the Director may require. 2000, c. 26, 
Sched. E, s. 2 (2). 

Notice to clerk of a municipality 

(3.3) The proponent shall give the information con-
tained in the public notice to the clerk of each municipal-
ity in which the undertaking is to be carried out and shall 
do so by the deadline for giving the public notice. 2000, 
c. 26, Sched. E, s. 2 (2). 

Notice to other persons 

(3.4) The proponent shall give the information con-
tained in the public notice to such other persons as the 
Director may require and shall do so by the deadline for 
giving the public notice. 2000, c. 26, Sched. E, s. 2 (2). 

Public inspection 

(3.5) Any person may inspect the proposed terms of 
reference in the places and at the times set out in the pub-
lic notice. 2000, c. 26, Sched. E, s. 2 (2). 

Comments 

(3.6) Any person may comment in writing on the pro-
posed terms of reference to the Ministry and, if the person 
wishes the comments to be considered by the Minister in 
deciding whether to approve the proposed terms of refer-
ence, shall submit the comments by the prescribed dead-
line. 2000, c. 26, Sched. E, s. 2 (2). 

Approval 

(4) The Minister shall approve the proposed terms of 
reference, with any amendments that he or she considers 
necessary, if he or she is satisfied that an environmental 
assessment prepared in accordance with the approved 
terms of reference will be consistent with the purpose of 
this Act and the public interest. 2000, c. 26, Sched. E, 
s. 2 (3). 

Mediation 

(5) Before approving proposed terms of reference, the 
Minister may refer a matter in connection with them to 
mediation and section 8 applies with necessary modifica-
tions. 1996, c. 27, s. 3. 

Deadline 

(6) The Minister shall notify the proponent whether or 
not the proposed terms of reference are approved and 
shall do so by the prescribed deadline. 1996, c. 27, S. 3. 

Same 

(7) Different deadlines may be prescribed with respect 
to proposed terms of reference that are referred to media-
tion and with respect .to those that are not. 1996, c. 27, 
s.3. 

Preparation of environmental assessment 

6.1 (1) The proponent shall prepare an environmental 
assessment for an undertaking in accordance with the 
approved terms of reference. 1996, c. 27, s. 3. 

Contents 

(2) Subject to subsection (3), the environmental assess-
ment must consist of, 

(a) a description of the purpose of the undertaking; 

(b) a description of and a statement of the rationale for, 

(i) the undertaking, 

(ii) the alternative methods of carrying out the 
undertaking, and 

(iii) the alternatives to the undertaking; 

(c) a description of, 

(i) the environment that will be affected or that 
might reasonably be expected to be affected, 
directly or indirectly, 

(ii) the effects that will be caused or that might 
reasonably be expected to be caused to the 
environment, and 

(iii) the actions necessary or that may reasonably 
be expected to be necessary to prevent, 
change, mitigate or remedy the effects upon 
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or the effects that might reasonably be 
expected upon the environment, 

by the undertaking, the alternative methods of car-
rying out the undertaking and the alternatives to 
the undertaking; 

(d) an evaluation of the advantages and disadvantages 
to the environment of the undertaking, the alterna-
tive methods of carrying out the undertaking and 
the alternatives to the undertaking; and 

(e) a description of any consultation about the under-
taking by the proponent and the results of the con-
sultation. 1996, c. 27, s. 3. 

Exception 

(3) The approved terms of reference may provide that 
the environmental assessment consist of information 
other than that required by subsection (2). 1996, c. 27, 
s. 3. 

Submission of environmental assessment 

6.2 (1) The proponent shall submit an environmental 
assessment for an undertaking to the Ministry. 1996, 
c. 27, s. 3. 

Amendment or withdrawal 

(2) After it is submitted to the Ministry, the proponent 
may amend or withdraw the environmental assessment at 
any time before the deadline for completion of the Minis-
try review of the environmental assessment. 1996, c. 27, 
s.3. 

Same 

(3) The proponent may amend or withdraw the envi-
ronmental assessment after the deadline for completion of 
the Ministry review only upon such conditions as the 
Minister may by order impose. 1996, c. 27, s. 3. 

Same 

(4) The Minister may by order amend or revoke con-
ditions imposed under this section. 1996, c. 27, s. 3. 

Public notice of submission 

63 (1) The proponent shall give public notice of the 
submission of the environmental assessment and shall do 
so by the prescribed deadline and in the manner required 
by the Director. 1996, c. 27, s. 3. 

Same 

(2) The public notice must indicate where and when 
members of the public may inspect the environmental 
assessment and state that they may give their comments 
about it to the Ministry. It must also contain such other 
information as may be prescribed or as the Director may 
require. 1996, c. 27, s. 3. 

Notice to clerk of a municipality 

(3) The proponent shall give the information contained 
in the public notice to the clerk of each municipality in 
which the undertaking is to be carried out and shall do so 
by the deadline for giving the public notice. 1996, c. 27, 
s. 3. 

Notice to other persons 

(4) The proponent shall give the information contained 
in the public notice to such other persons as the Director 
may require and shall do so by the deadline for giving the 
public notice. 1996, c. 27, s. 3. 

Public inspection of environmental assessment 

6.4 (1) Any person may inspect the environmental 
assessment in the places and at the times set out in the 
public notice. 1996, c. 27, s. 3. 

Comments 

(2) Any person may comment in writing on the 
undertaking or on the environmental assessment to the 
Ministry and, if the person wishes the comments to be 
considered during the preparation of the Ministry review, 
shall submit the comments by the prescribed deadline. 
1996, c. 27, s. 3; 2000, c. 26, Sched. E, s. 2 (4). 

MINISTRY REVIEW 

Ministry review of environmental assessment 

7. (1) The Ministry shall prepare a review of the envi-
ronmental assessment and shall take into account any 
comments received from members of the public by the 
deadline prescribed under subsection 6.4 (2). 1996, c. 27, 
s. 3. 

Completion date 

(2) The review must be completed by the prescribed 
deadline. 1996, c. 27, s. 3. 

Same 

(3) The Director may extend the deadline for com-
pleting the review if he or she considers that there is 
a compelling reason (which is unusual, unexpected or 
urgent) to do so. The Director shall notify such persons 
as he or she considers appropriate if the deadline is 
extended. 1996, c. 27, s. 3. 

Deficient environmental assessment 

(4) If the Director considers that the environmental 
assessment is deficient in relation to the approved terms 
of reference and the purpose of the Act, the Director may 
give the proponent a statement describing the deficiencies 
and shall do so at least 14 days before the deadline for 
completing the review. 1996, c. 27, s. 3. 

Remedying deficiencies 

(5) The proponent may take such steps as are neces-
sary to remedy the deficiencies described in the statement 
and shall do so within seven days after receiving the 
statement. 1996, c. 27, s. 3. 

Rejection of environmental assessment 

(6) The Minister may reject the environmental assess-
ment if the Director is not satisfied that the deficiencies 
have been remedied within the seven-day period. 1996, 
c. 27, s. 3. 

Notice of rejection 

(7) The Director shall notify the proponent, the clerk 
of each municipality in which the undertaking is to be 
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carried out and the public if the Minister rejects the envi-
ronmental assessment, and shall do so before the deadline 
for completing the review. 1996, c. 27, s. 3; 2000, c. 26, 
Sched. E, s. 2 (5). 

Notice of completion of Ministry review 

7.1 (1) The Director shall notify the proponent and the 
clerk of each municipality in which the undertaking is to 
be carried out when the Ministry review is completed. 
1996, c. 27, s. 3. 

Public notice 

(2) The Director shall give public notice of the com-
pletion of the review in the manner the Director considers 
suitable. 1996, c. 27, s. 3. 

Same 

(3) The public notice must indicate where and when 
members of the public may inspect the review and state 
that they may give their comments about it to the Minis-
try. It must also contain such other information as may 
be prescribed. 1996, c. 27, s. 3. 

Public inspection of Ministry review 

7.2 (1) Any person may inspect the Ministry review in 
the places and at the times set out in the public notice. 
1996, c. 27, s. 3. 

Comments 

(2) Any person may comment in writing on the 
undertaking, the environmental assessment and the 
review to the Ministry and, if the person wishes the com-
ments to be considered when the Minister decides the 
proponent's application, shall submit the comments by 
the prescribed deadline. 1996, c. 27, s. 3. 

Request for hearing 

(3) Any person may request that the Minister refer the 
proponent's application or a matter that relates to it to the 
Tribunal for hearing and decision. 1996, c. 27, s. 3; 2000, 
c. 26, Sched. F, s. 11.(6). 

Same 

(4) A request under subsection (3) must be made in 
writing to the Ministry before the deadline for submitting 
comments on the review. 1996, c. 27, s. 3. 

DECISIONS ON THE APPLICATION 

Mediation 

8. (1) Before the application is decided, the Minister 
may appoint one or more persons to act as mediators who 
shall endeavour to resolve such matters as may be identi-
fied by the Minister as being in dispute or of concern in 
connection with the undertaking. 1996, c. 27, s. 3. 

Same 

(2) The Minister may appoint the Tribunal to act as 
mediator. 	1996, c. 27, s. 3; 2000, c. 26, Sched. F, 
s. 11(6). 

Notice of mediation 

(3) The Minister shall notify the following persons of 
his or her decision to refer certain matters to mediation 
and shall give them written reasons for the decision:  

1. The proponent. 

2. The clerk of each municipality in which the 
undertaking is to be carried out. 

3. Every person who submitted comments under sub-
section 6.4 (2) or 7.2 (2). 

4. Such other persons as the Minister considers 
appropriate. 1996, c. 27, s. 3. 

Parties 

(4) The parties to the mediation are the proponent and 
such other persons as the Minister may identify. Instead 
of identifying parties by name, the Minister may deter-
mine the manner in which they are to be identified and 
invited to participate. 1996, c. 27, s. 3. 

Closed proceedings 

(5) Unless the mediators decide otherwise, the media-
tion is not open to the public. 1996, c. 27, s. 3. 

Report 

(6) The mediators shall give the Minister a written 
report on the conduct and results of the mediation. 1996, 
c.27, s.3. 

Deadline 

(7) The mediators shall give their report to the Minis-
ter within 60 days after their appointment or by such ear-
lier deadline as the Minister may specify. 1996, c. 27, 
s.3. 

Confidentiality 

(8) No person except the Minister shall make public 
any portion of the report. 1996, c. 27,s. 3. 

Disclosure 

(9) The Minister shall make the report public promptly 
after the Minister makes his or her decision under section 
9 or the decision of the Tribunal under section 9.1 
becomes effective. The Minister may make all or part of 
the report public before then only with the consent of the 
parties to the mediation. 1996, c. 27, s. 3; 2000, c. 26, 
Sched. F, s. 11(6). 

Fees and expenses 

(10) The proponent shall pay the fees and reasonable 
expenses of the mediators. 1996, c. 27, s. 3. 

Decision by Minister 

9. (1) The Minister may decide an application and, 
with the approval of the Lieutenant Governor in Council 
or of such ministers of the Crown as the Lieutenant Gov-
ernor in Council may designate, the Minister may, 

(a) give approval to proceed with the undertaking; 

(b) give approval to proceed with the undertaking 
subject to such conditions as the Minister considers 
necessary to carry out the purpose of this Act and 
in particular requiring or specifying, 

(i) the methods and phasing of the carrying out 
of the undertaking, 
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(ii) the works or actions to prevent, mitigate or 
remedy effects of the undertaking on the envi-
ronment, 

such research, investigations, studies and 
monitoring programs related to the undertak-
ing, and reports thereof, as the Minister con-
siders necessary, 
such changes in the undertaking as the Min-
ister considers necessary, 

that the proponent enter into one or more 
agreements related to the undertaking with 
any person with respect to such matters as the 
Minister considers necessary, 

that the proponent comply with all or any of 
the provisions of the environmental assess-
ment that may be incorporated by reference in 
the approval, 
the period of time during which the under-
taking or any part thereof shall be com-
menced or carried out; or 

(c) refuse to give approval to proceed with the under-
taking. 1996, c. 27, S. 3. 

Basis for decision 

(2) The Minister shall consider the following matters 
when deciding an application: 

1. The purpose of the Act. 

2. The approved terms of reference for the environ-
mental assessment. 

3. The environmental assessment. 

4. The Ministry review of the environmental assess-
ment. 

5. The comments submitted under subsections 6.4 (2) 
and 7.2(2). 

6. The mediators' report, if any, given to the Minister 
under section 8. 

7. Such other matters as the Minister considers rele-
vant to the application. 1996, c. 27, s. 3. 

Notice to proponent 

(3) The Minister shall notify the proponent of his or 
her decision and shall give the proponent written reasons 
for it. 1996, c. 27, s. 3. 

Notice to others 

(4) The Minister shall notify every person who sub-
mitted comments to the Ministry under subsection 7.2 (2) 
of his or her decision. 1996, c. 27, s. 3. 

Referral to Tribunal 

9.1 (1) The Minister may refer an application to the 
Tribunal for a decision. 1996, c. 27, s. 3; 2000, c. 26, 
Sched. F, s. 11(6). 

Powers of the Tribunal 

(2) The Tribunal may make any decision the Minister 
is permitted to make under subsection 9 (1). 1996, c. 27, 
s. 3; 2000, c. 26, Sched. F, s. 11(6). 

Basis for decision 

(3) The Tribunal shall consider the following things 
when deciding an application: 

1. The purpose of the Act. 

2. The approved terms of reference for the environ-
mental assessment. 

3. The environmental assessment. 

4. The Ministry review of the environmental assess-
ment. 

5. The comments submitted under subsections 6.4 (2) 
and 7.2 (2). 

6. If a mediators' report has been given to the Minis-
ter under section 8, any portion of the report that 
has been made public. 1996, c. 27, s. 3; 2000, 
c. 26, Sched. F, s. 11(6). 

Same 

(4) The decision of the Tribunal must be consistent 
with the approved terms of reference for the environ- 
mental assessment. 	1996, c. 27, s. 3; 2000, c. 26, 
Sched. F, s. 11(6). 

Deadline 

(5) The Tribunal shall make its decision by the dead-
line the Minister specifies or by such later date as the 
Minister may permit if he or she considers that there is a 
sufficient reason (which is unusual, urgent or compas-
sionate) for doing so. 1996, c. 27, s. 3; 2000, c. 26, 
Scheci. F, s. 11(6). 

Referral to Tribunal of part of a decision 

9.2 (1) The Minister may refer to the Tribunal for 
hearing and decision a matter that relates to an applica-
tion. 1996, c. 27, s. 3; 2000, c. 26, Sched. F, s. 11(6). 

Restrictions 

(2) The Minister may give such directions or impose 
such conditions on the referral as the Minister considers 
appropriate and may amend the referral. 1996, c. 27, s. 3. 

Proposed decision 

(3) The Minister shall inform the Tribunal of decisions 
that the Minister proposes to make on matters not referred 
to the Tribunal in connection with the application. 1996, 
c. 27, S. 3; 2000, c. 26, Sched. F, s. 11(6). 

Notice of referral 

(4) The Minister shall give notice of the referral to the 
proponent and to every person who submitted comments 
to the Ministry under subsection 7.2 (2) and shall give 
them the information given to the Tribunal under subsec-
tion (3). 1996, c. 27, s. 3; 2000, c. 26, Sched. F, S. 11(6). 

Basis for decision 

(5) The Tribunal shall observe any directions given 
and conditions imposed by the Minister when referring 
the matter to the Tribunal and shall consider the following 
things to the extent that the Tribunal considers them rele-
vant: 
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1. The purpose of the Act. 

2. The approved terms of reference for the environ-
mental assessment. 

3. The Ministry review of the environmental assess-
ment. 

4. The comments submitted under subsections 6.4 (2) 
and 7.2 (2). 

5. If a mediators' report has been given to the Minis-
ter under section 8, any portion of the report that 
has been made public. 

6. The decisions the Minister proposes to make on 
matters not referred to the Tribunal in connection 
with the application. 1996, c. 27, s. 3; 2000, c. 26, 
Sched. F, s. 11(6). 

Deadline for deciding 

(6) The Tribunal shall make its decision by the dead-
line the Minister specifies or by such later date as the 
Minister may permit if he or she considers that there is a 
sufficient reason (which is unusual, urgent or compas-
sionate) for doing so. 1996, c. 27, s. 3; 2000, c. 26, 
Sched. F, s. 11(6). 

Request for referral to Tribunal 

93 (1) This section applies if under subsection 7.2 (3) 
a person requests the Minister to refer an application or a 
matter that relates to one to the Tribunal for hearing and 
decision. 	1996, c. 27, s. 3; 2000, • c. 26, Sched. F, 
s. 11(6). 

Referral of application 

(2) If referral of the application is requested, the Min-
ister shall refer the application to the Tribunal under sec-
tion 9.1 unless in his or her absolute discretion, 

(a) the Minister considers the request to be frivolous 
or vexatious; 

(b) the Minister considers a hearing to be unnecessary; 
or 

(c) the Minister considers that a hearing may cause 
undue delay in determining the application. 1996, 
c. 27, s. 3; 2000, c. 26, Sched. F, s. 11(6). 

Same, related matter 

(3) If referral of a matter that relates to the application 
is requested, the Minister shall refer the matter to the Tr-
burial under section 9.2 except in the circumstances 
described in subsection (2). 1996, c. 27, s. 3; 2000, c. 26, 
Sched. F, s. 11(6). 

Referral in part 

(4) Despite subsection (2) or (3), if referral of an appli-
cation or of matters relating to the application is requested 
but the Minister considers a hearing to be appropriate in 
respect of only some matters, the Minister shall refer 
those matters to the Tribunal under section 9.2. 1996, 
c. 27, s. 3; 2000, c. 26, Sched. F, s. 11(6). 

Deadline, Minister's decisions 

10. (1) Once the deadline has passed for submitting 
comments on the Ministry review of an environmental  

assessment, the Minister shall determine by the pre-
scribed deadline whether to refer a matter in connection 
with the application to mediation or to the Tribunal under 
section 9.2. 	1996, c. 27, s. 3; 2000, c. 26, Sched. F, 
s. 11(6). 

Same 

(2) By the prescribed deadline, the Minister shall 
decide the application under section 9 or refer it to the 
Tribunal for a decision under section 9.1. 1996, c. 27, 
s. 3; 2000, c. 26, Sched. F, s. 11(6). 

Different deadlines 

(3) For the purpose of subsection (2), different dead-
lines may be prescribed for applications in which a matter 
is referred, 

(a) to mediation; or 

(b) to the Tribunal under section 9.2, 

and for those in which no referral is made. 1996, c. 27, 
s. 3; 2000, c. 26, Sched. F, s. 11(6). 

Validity of decisions 

(4) A decision of the Minister is not invalid solely on 
the ground that the decision was not made before the 
applicable deadline. 1996, c. 27, s. 3. 

Referral to other tribunal, entity 

11. (1) The Minister may refer to a tribunal (other 
than the Environmental Review Tribunal) or an entity for 
decision a matter that relates to an application if he or she 
considers it appropriate in the circumstances. 1996, c. 27, 
s. 3; 2000, c. 26, Sched. F, s. 11(3). 

Deadline for referring 

(2) The Minister shall make any decision to refer a 
matter to the tribunal or entity by the deadline by which 
the application must otherwise be decided. 1996, c. 27, 
s. 3. 

Restrictions 

(3) The Minister may give such directions or impose 
such conditions on the referral as the Minister considers 
appropriate and may direct that the matter be decided 
without a hearing, whether or not a hearing on the matter 
is otherwise required. 1996, c. 27, s. 3. 

Same 

(4) If the Minister refers a matter under this section, 
the Minister shall refer it to the tribunal or entity, if any, 
that is authorized under another Act to decide such mat-
ters. However, the Minister is not required to select that 
tribunal or entity if he or she has a reason not to. 1996, 
c. 27,s. 3. 	' 

Amendment 

(5) The Minister may amend a referral to the tribunal 
or entity. 1996, c. 27, s. 3. 

Deemed decision 

(6) A decision of the 'tribunal or entity under this sec-
tion shall be deemed to be a decision of the Minister. 
1996, c. 27, s. 3. 
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Referral by Tribunal 

(7) The Tribunal may refer to another tribunal or entity 
for decision a matter that relates to an application and 
subsections (1) to (6) apply with necessary modifications 
with respect to the referral. 1996, c. 27, s. 3; 2000, c. 26, 
Sched. F, s. 11(4). 

Deferral of part of a decision 

11.1 (1) The Minister may defer deciding a matter that 
relates to an application if the Minister considers it 
appropriate to do so because the matter is being consid-
ered in another forum or for scientific, technical or other 
reasons. 1996, C. 27, s. 3. 

Same, Tribunal 

(2) The Tribunal may defer deciding a matter that 
relates to an application if the Tribunal considers it 
appropriate to do so because the matter is being consid-
ered in another forum or for scientific, technical or other 
reasons. 1996, c. 27, s. 3; 2000, c. 26, Sched. F, s. 11(6). 

Deadline 

(3) The Minister or the Tribunal shall make any deci-
sion to defer deciding a matter by the deadline by which 
the application must otherwise be decided. 1996, c. 27, 
s. 3; 2000, c. 26, Sched. F, s. 11(6). 

Notice of deferral 

(4) The Minister or the Tribunal shall give notice of 
the deferral to the proponent and to every person who 
submitted comments to the Ministry under subsection 7.2 
(2). 1996, c. 27, s. 3; 2000, c. 26, Sched. F, s. 11(6). 

Reasons 

(5) The Minister or the Tribunal shall give written rea-
sons for a deferral, indicating why the deferral is appro-
priate in the circumstances. 1996, c. 27, s. 3; 2000, c. 26, 
Sched. F, s. 11 (6). 

Review of Tribunal decision 

11.2 (1) The Minister may. review a decision of the 
Tribunal under section 9.1 and may make an order or give 
a notice described in subsection (2) within 28 days after 
he or she receives a copy of the decision or within such 
longer period as the Minister may determine within that 
28-day period. 1996, c. 27, s. 3; 2000, c. 26, Sched. F, 
s. 11(6). 

Same; s. 9.2 

(1.1) The Minister may review a decision of the Tribu-
nal under section 9.2 and may make an order or give a 
notice described in subsection (2) at any time before the 
Minister decides the application under section 9. 2000, 
c. 26, Sched. E, s. 2 (6). 

Order 

(2) With the approval of the Lieutenant Governor in 
Council or such ministers of the Crown as the Lieutenant 
Governor in Council may designate, the Minister may, 

(a) by order, vary the decision of the Tribunal; 

(b) by order, substitute his or her decision for the deci-
sion of the Tribunal; or 

.e7N. 

(c) by a notice to the Tribunal, 

(i) require the Tribunal to hold a new hearing 
respecting all or part of the application and 
reconsider its decision, if the notice is given 
under subsection (1), or 

(ii) require the Tribunal to hold a new hearing 
respecting all or part of the matter referred to 
the Tribunal under section 9.2 and reconsider 
its decision, if the notice is given under sub-
section (1.1). 1996, c. 27, s. 3; 2000, c. 26, 
Sched. E, s. 2 (7); 2000, c. 26, Sched. F, 
s. 11(6). 

Notice of order, etc. 

(3) The Minister shall notify the persons who were 
given a copy of the Tribunal's decision, 

(a) that the Minister has made an order or given a 
notice described in subsection (2); or 

(b) that the Minister intends to do so within the period 
specified in the notice. 1996, c. 27, s. 3; 2000, 
c. 26, Sched. F, s. 11(6). 

Copy of order, etc. 

(4) The Minister shall give a copy of his or her order 
or notice under subsection (2), together with the reasons 
for it, to the persons who were given a copy of the Tribu-
nal's decision. 1996, c. 27, s. 3; 2000, c. 26, Sched. F, 
s. 11 (6). 

When Tribunal decision is effective 

11.3 A decision of the Tribunal is effective only after 
the expiry of the period under section 11.2 during which 
the Minister may review it and make an order or give a 
notice in respect of it. 1996, c. 27, S. 3; 2000, c. 26, 
Sched. F, s. 11(6). 

Reconsideration of decisions 

11.4 (1) If there is a change in circumstances or new 
information concerning an application and if the Minister 
considers it appropriate to do so, he or she may reconsider 
an approval given by the Minister or the Tribunal to pro-
ceed with an undertaking. 1996, c. 27, s. 3; 2000, C. 26, 
Sched. F, s. 11(6). 

Same 

(2) The Minister may request the Tribunal to deter-
mine whether it is appropriate to reconsider an approval. 
1996, c. 27, s. 3; 2000, c. 26, Sched. F, s. 11(6). 

Same 

(3) The Minister may request the Tribunal to recon-
sider an approval given by the Minister or the Tribunal. 
1996, c. 27, s. 3; 2000, c. 26, Sched. F, s. 11(6). 

Amendment 

(4) A decision approving a proponent to proceed with 
an undertaking may be amended or revoked in accordance 
with such rules and subject to such restrictions as may be 
prescribed. 1996, c. 27, S. 3. 
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Non-application 

(5) Section 21.2 (power to review) of the Statutory 
Powers Procedure Act does not apply with respect to 
decisions made under this Act. 1996, c. 27, s. 3. 

OTHER MATTERS 

Proposed change to an undertaking 

12. If a proponent wishes to change an undertaking 
after receiving approval to proceed with it, the proposed 
change to the undertaking shall be deemed to be an 
undertaking for the purposes of this Act. 1996, c. 27, s. 3. 

Replacement of environmental assessment 

12.1 (1) A proponent may submit a second environ-
mental assessment to replace an environmental assess-
ment withdrawn by the proponent or rejected by the 
Minister. 1996, c. 27, s. 3. 

Same 

(2) The second environmental assessment must be 
prepared in accordance with the approved terms of refer-
ence. 1996, c. 27, s. 3. 

Activities permitted before approval 

12.2 (1) Before a proponent receives approval to pro-
ceed with an undertaking, a person may, 

(a) take any action in connection with the undertaking 
that may be necessary to comply with this Act; 

acquire property or rights in property in connection 
with the undertaking; 

(c) prepare a feasibility study and engage in research 
in connection with the undertaking; 

(d) establish a reserve fund or another financing 
mechanism in connection with the undertaking. 
1996, c. 27, s. 3. 

Restriction on issuing certain documents 

(2) No person shall issue a document evidencing that 
an authorization required at law to proceed with the 
undertaking has been given until the proponent receives 
approval under this Act to proceed with the undertaking. 
1996, c. 27, s. 3. 

Exception 

(3) Despite subsection (2), a document described in 
that subsection may be issued with respect to an activity 
permitted by subsection (1) before the proponent receives 
the approval. 1996, c. 27, s. 3. 

Restriction on provincial funding 

(4) The Crown or a Crown agency shall not give or 
approve a loan, grant, subsidy or guarantee with respect 
to the undertaking until the proponent receives approval 
to proceed with the undertaking. 1996, c. 27, s. 3. 

Exception 

(5) Despite subsection (4), a loan, grant, subsidy or 
guarantee described in that subsection may be given or 
approved with respect to an activity permitted by subsec-
tion (1) before the proponent receives the approval. 1996, 
c. 27, s. 3. 

Prohibition following approval 

(6) No person shall issue a document described in sub-
section (2) or give a loan, grant, subsidy or guarantee 
described in subsection (4) with respect to an undertaking 
if it would be inconsistent with a condition imposed upon 
the approval to proceed with the undertaking. 1996, 
c. 27, s. 3. 

Proceedings under other Acts 

123 An approval to proceed with an undertaking does 
not preclude a proceeding for a contravention of the Envi-
ronmental Protection Act or the Ontario Water Resources 
Act or a regulation made under either Act. 1996, c. 27, 
s.3. 

Transition 

12.4 (1) This Part, as it read immediately before the 
coming into force of section 3 of the Environmental 
Assessment and Consultation Improvement Act, 1996, 
continues to apply with respect to the following: 

1. An environmental assessment submitted before the 
coming into force of section 3 of that Act. 

2. Subject to subsection (2), an environmental assess-
ment submitted within one year after section 3 of 
that Act comes into force. 1996, c. 27, s. 3. 

Election 

(2) A proponent who wishes the predecessor Part to 
apply shall notify the Ministry in writing when submitting 
the environmental assessment. 1996, c. 27, s. 3. 

Same 

(3) Despite subsection (1), the Minister rnay by order 
direct that all or any portion of this Part or Put 11.1, as 
they read after section 3 of the Environmental Assessment 
and Consultation Improvement Act, 1996 comes into 
force, apply with respect to an environmental assessment 
described in subsection (1). 1996, c. 27, s. 3. 

PART IL1 
CLASS ENVIRONMENTAL 

ASSESSMENTS 

Application for approval 

13. (1) A person may apply to the Minister to approve 
a class environmental assessment with respect to a class 
of undertakings. 1996, c. 27, s. 3. 

Same 

(2) The application consists of the proposed terms of 
reference submitted under subsection 13.2 (1) and the 
class environmental assessment subsequently prepared in 
accordance with section 14 and submitted under subsec-
tion 6.2 (1). 1996, c. 27, S. 3. 

Prohibition 

(3) No person shall proceed with an undertaking with 
respect to which an approved class environmental 
assessment applies, 

(b) 
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(a) unless the person does so in accordance with the 
class environmental assessment; or 

(b) unless the Minister gives his or her approval to 
proceed under section 9 or the Tribunal gives its 
approval under section 9.1. 1996, c. 27, s. 3; 2000, 
c. 26, Sched. F, s. 11(6). 

Obligation to consult 

13.1 When preparing proposed terms of reference and 
a proposed class environmental assessment, the applicant 
shall consult with such persons as may be interested. 
1996, c. 27, s. 3. 

Terms of reference 

13.2 (1) The applicant shall give the Ministry pro-
posed terms of reference governing the preparation of the 
class environmental assessment. 1996, c. 27, S. 3. 

Same 

(2) The proposed terms of reference must, 

(a) indicate that the class environmental assessment 
will be prepared in accordance with the require-
ments set out in subsection 14 (2); 

(b) indicate that the class environmental assessment 
will be prepared in accordance with such require-
ments as may be prescribed for the type of under-
taking to which it relates; or 

(c) set out in detail the requirements for the prepara-
tion of the class environmental assessment. 1996, 
c. 27, s. 3. 	' 

Same 

(3) Subsections 6 (4) to (7) apply with respect to the 
toms of reference with necessary modifications. 1996, 
c. 27, s. 3. 

Preparation of class environmental assessment 

14. (1) The applicant shall prepare the class environ-
mental assessment in accordance with the approved terms 
of reference. 1996, c. 27, s. 3. 

Contents 

(2) Subject to subsection (3), the proposed class envi-
ronmental assessment must contain the following infor-
mation: 

1. A description of the class of undertakings to which 
it applies. 

2. A description of the reasons for using a class envi-
ronmental assessment with respect to undertakings 
in the class. 

3. A description of the similarities and differences to 
be expected among the undertakings in the class. 

4. A description of the expected range of environ-
mental effects that may result from proceeding 
with undertakings in the class. 

5. A description of measures that could be taken to 
mitigate against adverse environmental effects that 
may result from proceeding with undertakings in 
the class. 

6. A description of the process to be used by a propo-
nent of a proposed undertaking to consult with the 
public and with persons who may be affected by 
the undertaking. 

7. A description of the method to be used to evaluate 
a proposed undertaking with respect to the matters 
described in paragraphs 4 to 6. 

8. A description of the method to be used to deter-
mine the final design of a proposed undertaking 
based upon the evaluation described in paragraph 
7. 

9. Such other information as may be prescribed. 
1996, c. 27, s. 3. 

Exception 

(3) The approved terms of reference may provide that 
the class environmental assessment consist of information 
other than that required by subsection (2). 1996, c. 27, 
s. 3. 

Regulations 

(4) The Lieutenant Governor in Council may, by 
regulation, expand upon the requirements set out in para-
graphs 1 to 8 of subsection (2) or provide that one or 
more of those paragraphs do not apply in the case of a 
class environmental assessment for a specified type of 
undertaking. 1996, c. 27, s. 3. 

Application of Part II 

15. Sections 6.2 to 11.4 and 12.1 apply with necessary 
modifications with respect to a class environmental 
assessment. 1996, c. 27, s. 3. 

Effect of approval 

15.1 (1) Section 5 does not apply with respect to a 
proponent who proceeds with an undertaking in accor-
dance with an approved class environmental assessment. 
1996, c. 27, s. 3. 

Exception 

(2) Section 5 applies if the Minister makes an order 
under section 16 with respect to an undertaking. In that 
case, subsection 13 (3) does not apply. 1996, c. 27, s. 3. 

Eligible proponents 

15.2 (1) This section applies if an approved class 
environmental assessment provides that only certain pro-
ponents or classes of proponents may proceed .with 
undertakings in accordance with it. 1996, c. 27, s. 3. 

Regulations 

(2) The Lieutenant Governor in Council may, by 
regulation, authorize additional proponents or classes of 
proponents to proceed with undertakings in accordance 
with a specified class environmental assessment, may 
impose conditions on the proponents' doing so and may 
vary the class environmental assessment as it applies to 
those proponents. 1996, c. 27, s. 3. 

Order to comply with Part H 

16. (1) The Minister may by order require a proponent 
to comply with Part II before proceeding with a proposed 
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undertaking to which a class environmental assessment 
would otherwise apply. 1996, C. 27, S. 3. 

Same 

(2) In an order under subsection (1), the Minister may 
do the following: 

1. Set out directions with respect to the terms of ref-
erence governing the preparation of an environ-
mental assessment for the undertaking. 

2. Declare that the proponent has satisfied such 
requirements for the preparation of an environ-
mental assessment as are specified in the order. 
1996, c. 27, s. 3. 

Same, additional conditions 

(3) The Minister may by order impose conditions in 
addition to those imposed upon the approval of the class 
environmental assessment with respect to a proposed 
undertaking that is to proceed in accordance with the 
class environmental assessment. 1996, c. 27, s. 3. 

Basis for order 

(4) The Minister shall consider the following matters 
when making an order under this section: 

1. The purpose of the Act. 

2. The factors suggesting that the proposed under-
taking differs from other undertakings in the class 
to which the class environmental assessment 
applies. 

3. The significance of the factors and of the differ-
ences mentioned in paragraph 2. 

4. Any reasons given by a person who requests the 
order. 

5. The mediators' report, if any, following a referral 
under subsection (6). 

6. Such other matters as may be prescribed. 

7. Such other matters as the Minister considers 
appropriate. 1996, c. 27, s. 3. 

Request for order 

(5) Any person may request the Minister to make an 
order under this section or the Minister may make an 
order upon his or her own initiative. 1996, c. 27, s. 3. 

Mediation 

(6) The Minister may refer a matter in connection with 
a request to mediation and section 8 applies with neces-
sary modifications. 1996, c. 27, s. 3. 

Deadline after request 

(7) If the Minister is requested to make an order, the 
Minister shall decide before the prescribed deadline 
whether to do so. 1996, c. 27, s. 3. 

Refusal after request 

(8) If, after receiving a request, the Minister refuses to 
make an order, the Minister shall notify the person who 
made the request of his or her decision and shall give the 
person reasons for the decision. 1996, c. 27, s. 3. 

Notice of order 

(9) The Minister shall give a copy of an order under 
this section, together with the reasons for it, to the propo-
nent, to the person, if any, who requested an order and to 
such other persons as the Minister considers advisable. 
1996, c. 27, s. 3. 

Transition 

17. (1) A class environmental assessment approved by 
the Minister before this Part comes into force shall be 
deemed to have been approved under this Part and to 
have been valid from the date on which it was approved. 
1996, c. 27, s.3. 

Same 

(2) A class environmental assessment approved by the 
Minister before this Part comes into force shall be 
deemed to comply with this Part. 1996, c. 27, s. 3. 

Same 

(3) Section 16 applies with respect to an undertaking 
commenced after this Part comes into force that is pro-
ceeding in accordance with a class environmental assess-
ment approved by the Minister before this Part comes into 
force. 1996, c. 27, s. 3. 

Same 

(4) Section 12.4 applies with necessary modifications 
with respect to a class environmental assessment. 1996, 
c. 27, s. 3. 

PART 11.2 
MUNICIPAL WASTE 

DISPOSAL 

Municipal waste disposal 

17.1 (1) This section applies with respect to an 
undertaking by such municipalities as may be prescribed 
where the facilities or services of another person will be 
used for the final disposal of waste, 

(a) by depositing it at a dump; 

(b) by landfilling; or 

(c) by incineration. 1996, c. 27, s. 3. 

Prohibition 

(2) No municipality shall proceed with an undertaking 
to dispose of waste unless the municipality obtains 
approval to proceed under this Act. 1996, c. 27, s. 3. 

Interpretation 

(3) For the purposes of this section, a municipality is 
using the facilities or services of another person if the 
municipality enters into contracts or makes other 
arrangements with the person with respect to disposing of 
the waste. 1996, c. 27, s. 3. 

Same 

(4) For the purposes of this Act, the undertaldng to 
dispose of waste includes, 

(a) the enterprise or activity of the other person; and 



SecJan. 17.1 (4) 

(b) any proposal, plan or program of the person with 
respect to the disposal of the waste. 1996, c. 27, 
s.3. 

PART III 
TRIBUNAL PROCEEDINGS 

Application 

18. This Part applies to proceedings before the Tribu-
nal under this Act. 2000, c. 26, Sched. F, s. 11(5). 

Parties 

19. (1) The parties to a proceeding with respect to an 
application are the proponent or applicant, any person 
who under subsection 7.2 (3) requests the Minister to 
refer the application to the Tribunal, such other persons as 
the Tribunal considers have an interest in the application 
and such other persons as the Tribunal may specify hav-
ing regard to the purpose of this Act. 2000, c. 26, 
Sched. F, s. 11(5). 

Public notice of hearing 

(2) The Tribunal shall give notice of its hearing to the 
public in such manner as the Minister may direct and to 
such other persons as the Minister may require. 2000, 
c. 26, Sched. F, s. 11(5). 

Minister entitled to take part in proceedings 

(3) The Minister is entitled, by counsel or otherwise, to 
take part in proceedings before the Tribunal. 2000, c. 26, 
Sched. F, s. 11(5). 

Hearings 

20. (1) The Tribunal may render a decision without a 
hearing and may do so even though a matter is referred 
for hearing and decision. 2000, c. 26, Sched. F, s. 11(5). 

Validity of decision 

(2) A decision of the Tribunal is not invalid solely on 
the ground that a matter was not addressed by testimony 
at a hearing. 2000, c. 26, Sched. F, s. 11(5). 

Costs 

21. (1) The Tribunal may award the costs of a pro-
ceeding before it. 2000, c. 26, Sched. F, s. 11(5). 

Payment 

(2) The Tribunal rosy order to whom and by whom the 
costs are to be paid. 2000, c. 26, Sched. F, s. 11(5). 

Assessment 

(3) The Tribunal may fix the amount of the costs or 
direct that the amount be assessed and it may direct the 
scale according to which they are to be assessed and by 
whom they are to be assessed. 2000, c. 26, Sched. F, 
s. 11(5). 

Considerations not limited 

(4) In awarding costs, the Tribunal is not limited to the 
considerations that govern awards of costs in any court. 
2000, c. 26, Sched. F, s. 11(5). 

Application 

(5) This section applies despite sections 17.1 and 32 of 
the Statutory Powers Procedure Act. 2000, c. 26, 
Sched. F, s. 11(5). 

Notice of decision 

2L The Tribunal shall give a copy of its decision on an 
application to the Minister, the parties, each person who 
submits comments under subsection 7.2 (2), any person 
appointed under section 7 of the Environmental Review 
Tribunal Act, 2000 and the clerk of each municipality in 
which the undertaking is to be carried out. 2000, c. 26, 
Sched. F, s. 11(5). 

Procedure 

23. Except as otherwise provided in this Act, the 
Statutory Powers Procedure Act applies to the proceed-
ings of the Tribunal. 2000, c. 26, Sched. F, s. 11(5). 

Decisions final 

23.1 Subject to section 11.2, a decision of the Tribunal 
is final and not subject to appeal, and a decision of the 
Tribunal shall not be altered or set aside in an application 
for judicial review or in any other proceeding unless the 
decision is patently unreasonable. 2000, c. 26, Sched. F, 
s. 11 (5). 

PART IV 
PROVINCIAL OFFICERS 

Designation of provincialotTicers 

24. (1) The Minister may designate in writing one or 
more employees of the Ministry or other persons as pro-
vincial officers for the purposes of any section or Part of 
this Act or any regulation or section of any regulation 
made under this Act that is referred to in the designation 
and in a designation rosy limit the authority of a provin-
cial officer in such manner as the Minister considers nec-
essary or advisable. R.S.O. 1990, c. E.18, s. 24 (1). 

Certificate of designation 

(2) The Minister shall issue to every provincial officer 
a certificate of his or her designation and every provincial 
officer, in the execution of his or her duties under this Act 
and the regulations, shall produce his or her certificate of 
designation upon request. R.S.O. 1990, c. E.18, s. 24 (2). 

Powers of provincial °Meer 

25. (1) Where a provincial officer has reasonable 
grounds for believing that it is necessary, for the purpose 
of the administration of this Act and the regulations, he or 
she may, upon production of his or her certificate of des-
ignation, enter at any reasonable time any building, other 
than a dwelling, or any structure, machine, vehicle, land, 
water or air and make or require to be made such surveys, 
examinations, investigations, tests and inquiries, as he or 
she considers necessary for such purpose, including 
examinations of books, records and documents and may 
make, take and remove or may require to be made, taken 
or removed samples, copies or extracts. R.S.O. 1990, 
c. E.18, s. 25 (1). 



Sec Jart. 25 (2) 
tdt 

Order authorizing 

(2) Where a justice of the peace is satisfied, upon an 
application made without notice by a provincial officer, 
that there is reasonable ground for believing that it is nec-
essary to enter any building, including a dwelling, struc-
ture, machine, vehicle, land, water or air for the admini-
stration of this Act or the regulations, the justice of the 
peace may issue an order authorizing a provincial officer 
to enter therein or thereon and to make or require to be 
made such surveys, examinations, investigations, tests 
and inquiries and to take the other actions mentioned in 
subsection (1) but every such entry, survey, examination, 
investigation, test, inquiry and other such action shall be 
made or taken between sunrise and sunset unless the jus-
tice of the peace authorizes the provincial officer, by the 
order, to so act at another time. R.S.O. 1990, c. E.18, 
s.25 (2). 

Obstruction of provincial officer 

26. No person shall hinder or obstruct a provincial 
officer in the lawful performance of his or her duties or 
knowingly furnish a provincial officer with false infor-
mation or refuse to furnish him or her with information 
required for the purposes of this Act and the regulations. 
R.S.O. 1990, c. E.18, s. 26. 

Matters confidential 

27. (1) Every provincial officer shall preserve secrecy 
in respect of all matters that come to his or her knowledge 
in the course of any survey, examination, test or inquiry 
under this Act or the regulations and shall not communi-
cate any such matter to any person except, 

(a) as may be required in connection with the admini-
stration of this Act and the regulations or any pro-
ceedings under this Act or the regulations; 

(b) to his or her counsel; or 

(c) with the consent of the person to whom the infor-
mation relates. R.S.O. 1990, c. E.18, S. 27 (1). 

Idem 

(2) Except in a proceeding under this Act or the regu-
lations, no provincial officer shall be required to give 
testimony in any civil suit or proceeding with regard to 
information obtained by him or her in the course of any 
survey, examination, test or inquiry under this Act or the 
regulations. R.S.O. 1990, c. E.18, s. 27 (2). 

PARTY 
ADMINISTRATION 

Policy guidelines 

27.1 The Minister may issue policy guidelines con-
cerning the protection, conservation and wise manage-
ment of the environment and the Tribunal shall consider 
the guidelines in making decisions under this Act. 1996, 
c. 27, s. 7; 2000, c. 26, Sched. F, s. 11(6). 

Application to Divisional Court 

28. The Minister, in addition to any other remedy and 
to any penalty imposed by law, may apply to the Divi-
sional Court for an order, 

(a) enjoining any act to proceed with an undertaking 
contrary to this Act; or 

(b) invalidating any document issued contrary to sub-
section 12.2 (2) or (6), 

and the court may make the order on such conditions as 
the court considers proper. R.S.O. 1990, c. E.18, s. 28; 
1996, c. 27, s. 8; 2000, c. 26, Sched. E, s. 2 (8). 

29. REPEALED: 1996, c. 27, s. 9. 

Record 

30. (1) The Director shall maintain a record for every 
undertaking in respect of which an application is submit-
ted under Part II and for every application submitted 
under Part 11.1. 1996, c. 27,s. 10 (1). 

Same 

(1.1) The record consists of the following documents: 

1. The proposed and the approved term of reference. 

2. The environmental assessment or the class envi-
ronmental assessment, as the case may be. 

3. The Ministry review of the environmental assess-
ment or the class environmental assessment, as the 
case may be. 

4. All comments submitted under subsections 6.4 (2) 
and 7.2 (2). 

5. All decisions of the Director, the Minister and the 
Tribunal in relation to the application, together 
with the reasons for the decisions. 

6. All notices given in respect of the application. 

7. Such other documents as the Director or Minister 
considers appropriate. 1996, c. 27, S. 10 (1); 2000, 
c. 26, Sched. F, s. 11(6). 

Same 

(2) The Director shall maintain a record for the fol-
lowing matters: 

1. A proposed order under section 3.1. 

2. A proposed declaration under section 3.2. 

3. An undertaking in respect of which an order under 
section 16 is proposed. 1996, c. 27, s. 10 (2). 

Inspection 

(3) Upon request, the Director shall make available for 
inspection any record referred to in this section including 
any document that forms part of the record and shall 
make a document available as soon as practicable after 
the document is issued or received. 1996, c. 27, s. 10 (2). 
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Powers and duties of Minister 

31. (1) The Minister, for the purposes of the admini-
stration and enforcement of this Act and the regulations 
may, 

(a) conduct research with respect to the environment 
or environmental assessments; 

(b) conduct studies of the quality of the environment; 

(c) conduct studies of environmental planning or envi-
ronmental assessments designed to lead to the wise 
use of the environment by hrtn-mns;  

(d) convene conferences and conduct seminars and 
educational and training programs with respect to 
the environment or environmental assessments; 

(e) gather, publish and disseminate information with 
respect to the environment or environmental 
assessments; 

(f) make grants and loans for research or the training 
of persons with respect to the environment or envi-
ronmental assessments in such amounts and upon 
such conditions as the Minister, subject to the 
approval of the Lieutenant Governor in Council, 
may determine; 

(g) appoint committees to perform such advisory 
functions as the Minister considers advisable; 

(h) make such investigations, surveys, examinations, 
tests and other arrangements as he or she considers 
necessary; and 

(i) with the approval of the Lieutenant Governor in 
Council, enter into an agreement with any govern-
ment or person with respect to the environment or 
environmental assessments. R.S.O. 1990, c. E.18, 
s.31; 1993, c. 27, Sched; 1996, c. 27,s. 11(1). 

Delegation 

(2) Subject to subsection (3), the Minister may dele-
gate to an employee or class of employees in the Ministry 
any power conferred or duty imposed on the Minister 
under this Act and may impose limitations, conditions 
and requirements on the delegation. 1996, c. 27, s. 11(2). . 

Same 

(3) The Minister shall not delegate the following pow-
ers: 

1.  
subsectica.6.44 

2. The power to make decisions under subsection 9 
(1). 

3. The power to refer decisions or matters to the Tri-
bunal. 

4. The power under section 11.4 to reconsider a deci-
sion. However, the Minister may make a delega- 

tion to the Tribunal as provided in that section. 
1996, c. 27, s. 11(2); 2000, c. 26, Sched. F, 
s. 11 (6). 

Same 

(4) The delegation must be made in writing. 1996, 
c. 27, s. 11(2). 

Same 

(5) An employee shall be deemed to be acting in ac-
cordance with the delegation when he or she is purporting 
to exercise a delegated power or to perform a delegated 
duty. 1996, c. 27, s. 11(2). 

Appointment of Directors 

31.1 (1) The Minister may appoint one or more 
employees in the Ministry to act as Director under this 
Act. 1996, c. 27, s. 12. 

Same, classes of employee 

(2) The Minister may appoint the members of one or 
more classes of employees in the Ministry to act as 
Director under this Act. 1996, c. 27, s. 12. 

Restrictions 

(3) The Minister may limit an appointment such that 
the person appointed may act only under such provisions 
of this Act or the regulations as may be specified in the 
appointment and marimpose other limitations, conditions 
and requirements on the appointment. 1996, c. 27, S. 12. 

Same 

(4) An appointment must be made in writing. 1996, 
c. 27, s. 12. 

Protection from personal liability 

32. (1) Except in the case of an application for judicial 
review or an action or proceeding that is specifically pro-
vided for with respect to a person referred to in this sub-
section in any Act or in a regulation under this or any 
other Act, no action or other proceeding for damages or 
otherwise lies or shall be instituted against an employee 
of the Ministry, a member of the Tribunal or a Crown 
employee within the meaning of the Public Service Act 
who is a provincial officer or is acting under the direction 
of an employee of the Ministry, or such member or pro-
vincial officer, for any act done in good faith in the exe-
cution or intended execution of any duty or authority un-
der this Act or for any alleged neglect or default in the 
execution in good faith of any such duty or authority. 
R.S.O. 1990, c. E.18, s.32 (1); 2000, c. 26, Sched. F, 
s. 11 (6). 

Crown not relieved of liability 

(2) Subsection (1) does not, by reason of subsections 5 
(2) and (4) of the Proceedings Against the Crown Act, 
relieve the Crown of liability in respect of a tort commit-
ted by an agent or servant of the Crown to which it would 
otherwise be subject and the Crown is liable under that 
Act for any such tort in a like manner as if subsection (1) 
had not been enacted. R.S.O. 1990, c. E.18, s. 32 (2). 
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33. REPEALED: 1996, c. 27, s. 13. 

False information 

34. No person shall knowingly give false information 
in any application, return or statement made to the Min-
ister, the Tribunal, an employee or appointee of the Tri-
bunal, a provincial officer or any employee of the Minis-
try in respect of any matter under this Act or the regula-
tions. R.S.O. 1990, c. E.18, s. 34; 2000, c. 26, Sched. F, 
s. 11(6). 

Certificates, etc., as evidence 

35. In any prosecution, proceeding or hearing under 
this Act or the regulations, the production of, 

(a) a certificate or report of an analyst in the employ of 
the Crown in right of Ontario designated by the 
Minister as to the analysis, ingredients, quality, 
quantity or temperature of any material, whether 
solid, liquid or gas or any combination of them; or 

(b) any document under this Act purporting to be 
signed by the Minister, a delegate of the Minister, a 
Director or by or for the Tribunal, or any certified 
copy thereof, 

is proof, in the absence of evidence to the contrary, of the 
facts stated therein and of the authority of the person 
making the document without any proof of appointment 
or signature. R.S.O. 1990, c. E.18, s. 35; 1996, c. 27, 
s. 14; 2000, c. 26, Sched. F, s. 11(6). 

Service, etc., of documents 

36. (1) A document that must be given to a person or 
served under this Act is sufficiently given or served, 

(a) by personal delivery to the person; 

(b) using regular mail delivery addressed to the person 
at the most recent address on the records of the 
Ministry or the Tribunal, as the case may be; 

(c) using any method of mail delivery that permits the 
delivery to be verified; 

(d) by electronic transmission of the document, if the 
person is equipped to receive such transmissions; 

(e) by telephone transmission of a facsimile of the 
document, if the person is equipped to receive such 
transmissions. 1996, c. 27, s. 15 (1); 2000, c. 26, 
Sched. F, s. 11(6). 

Deemed receipt, regular mail 

(2) A document delivered using regular mail delivery 
shall be deemed to be received on the fifth day after it is 
mailed. 1996, c. 27, s. 15 (1). 

Same, electronic or telephone transmission 

(3) A document delivered by electronic or telephone 
transmission shall be deemed to be received on the day 
after it is sent, unless that day is a holiday in which case 
the document shall be deemed to be received on the next 
day that is not a holiday. 1996, c. 27, s. 15 (1). 

Failure to receive document 

(4) If a person acting in good faith does not, through 
absence, accident, illness or other cause beyond the per-
son's control, receive the document until a later date than 
the deemed day of receipt, subsection (2) or (3), as the 
case may be, does not apply. 1996, c. 27, s. 15 (1). 

Inspection of documents 

(5) The making 'available by the Director of a copy or 
reproduction made by any means of a document is com-
pliance with the provisions of this Act authorizing the 
inspection of the document R.S.O. 1990, c. E.18, 
s. 36 (5); 1996, c. 27, s. 15 (2). 

Destruction of certain documents 

(6) Despite any provision of this Act, a document may 
be destroyed by or under the authority of the Minister 
when it has been completely recorded or copied and the 
recording or copy is retained for the purpose of inspection 
under this section. R.S.O. 1990, c. E.18, s. 36 (6). 

Notice to clerk of a municipality 

37. If a notice or document is required to be given 
under this Act to the clerk of a municipality, it must be 
given only to the clerk of a county, inetEepelitan-acsa, 
regional area, district area, city, town, village, township, 
Impr.o.v.cautus-Glistaie-t- or the County of Oxfold. 1996, 
c. 27, s. 16. 

Notice by publication 	• 

37.1 (1) This section applies if the Minister, the Tri-
bunal or the Director considers it to be impracticable to 
give a notice or a document personally to any or all of the 
persons entitled to receive it. 1996, c. 27, s. 16; 2000, 
c. 26, Sched. F, s. 11(6). 

Notices 

(2) A notice may be given by public advertisement or 
by such other method as the Minister, the Tribunal or the 
Director considers appropriate. 1996, c. 27, s. 16; 2000, 
c. 26, Sched. F, s. 11(6). 

Notice of contents of documents 

(3) Reasonable notice of the contents of a document 
may be given by public advertisement or such other 
method as the Minister, the Tribunal or the Director con- 
siders appropriate. 	1996, c. 27, s. 16; 2000, c.26, 
Sched. F, s. 11(6). 

Deemed receipt 

(4) Notice given by public advertisement shall be 
deemed to be received on the first day on which it is pub-
lished. Notice given by another method shall be deemed 
to be received on the day specified by the Minister, the 
Tribunal or the Director. 1996, c. 27, s. 16; 2000, c. 26, 
Sched. F, s. 11(6). 

Consolidation of notices 

37.2 A notice to be given under this Act may be con-
solidated with a notice under another Act concerning the 
same or a related matter. 1996, c. 27, s. 16. 
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Offence 

38. Every person, whether as principal or agent, or an 
employee of either of them, who contravenes any provi-
sion of this Act or the regulations or fails to comply with 
an order or a term or condition of an approval issued or 
given under this Act is guilty of an offence and on con-
viction is liable on a first conviction to a fine of not more 
than $10,000 and on a subsequent conviction to a fine of 
not more than $25,000 for every day or part thereof upon 
which the offence occurs or continues. R.S.O. 1990, 
c. E.18, s. 38. 

PARTY! 
REGULATIONS 

Regulations 

39. The Lieutenant Governor in Council may make 
regulations, 

(a) defining any enterprise or activity as a major com-
mercial or business enterprise or activity; 

(b) defining enterprises or activities as classes of major 
commercial or business enterprises or activities; 

(c) defining any body other than a municipality as a 
public body; 

(d) designating any major commercial or business' 
enterprise or activity or class of major commercial 
or business enterprises or activities as an under-
taking or class of undertakings to which this Act 
applies; 

(e) designating any proposal, plan or program or any 
class of proposals, plans or programs in respect of 
any major commercial or business enterprise or 
activity or any class of major commercial or busi-
ness enterprises or activities as an undertaking or 
class of undertakings to which this Act applies; 

(f) exempting any person, class of persons, undertak-
ing or class of undertakings from this Act or the 
regulations or a section or portion of a section 
thereof and imposing conditions with respect to the 
exemption; 

(g) designating as an undertaking or a class of under-
takings to which the Act applies despite an exemp-
tion authorized under clause (f), 

(i) an enterprise or a class of enterprises, 

(ii) an activity or a class of activities, 

(iii) a proposal, plan or program or a class of pro-
posals, plans or programs in respect of an 
enterprise, activity or class thereof, 

if it is carried on by or on behalf of Her Majesty in 
right of Ontario, by one or more public bodies or 
by one or more municipalities; 

(h) providing for forms and for their use; 

(i) prescribing the method of determining each dead-
line that is to be prescribed under this Act; 

(j) prescribing any matter required or permitted to be 
prescribed under this Act. R.S.O. 1990, c. E.18, 
s. 39; 1996, c. 27, S. 17. 

40. REPEALED: 1996, c. 27, s. 18. 

Scope of regulations 

41. (1) Any regulation may be general or particular in 
its application, may be limited as to time or place or both 
and may exclude any place from the application of the 
regulation. R.S.O. 1990, c. E.I8, s. 41. 

Same 

(2) The application of a regulation may be restricted to 
any class of person, thing, matter or activity. 1996, c. 27, 
s. 19. 

Adoption of codes, etc., in regulations 

42. (1) A regulation may adopt by reference, in whole 
or in part, with such changes as the Lieutenant Governor 
in Council considers necessary, a code, formula, standard, 
protocol or procedure and may require it to be complied 
with. It may be adopted as it may be amended from time 
to time. 1996, c. 27, s. 20. 

Same 

(2) The adoption by reference of an amendment to a 
code, formula, standard, protocol or procedure comes into 
effect upon publication of a notice of the amendment in 
The Ontario Gazette or in the registry under the Environ-
mental Bill of Rights, 1993. 1996, c. 27, s. 20. 

Application of regulations 

43. (1) A regulation is not effective with respect to an 
enterprise or activity that is commenced before the regu-
lation comes into force. R.S.O. 1990, c. E.18, s. 43 (1). 

'dens 

(2) Despite subsection (I), a regulation is effective 
with respect to, 

(a) any major commercial or business enterprise or 
activity that is commenced after the 16th day of 
January, 1977 and that is being carried on or is not 
completed when the regulation comes into force; 

(b) a significant change made in any major commer-
cial or business enterprise or activity after the 16th 
day of January, 1977 and that is being carried on or 
is not completed before the regulation comes into 
force; or 

(c) any proposal, plan or program in respect of any 
major commercial or business enterprise or activity 
or any class of major commercial or business 
enterprises or activities proposed or made before 
the coming into force of the regulation whether the 

proposal, plan or program is proposed or made 
before or after the 16th day of January, 1977. 
R.S.O. 1990, c. E.18, s.43 (2). 

Idem 

(3) Despite subsection (1), a regulation made under 
clause 39 (f) or (g) is effective whether the enterprise or 
activity, or class of enterprises or activities, or proposal, 
plan or program or class of proposals, plans or programs 
in respect of any of them is commenced, carried on, made 
or proposed before or after the 20th day of October, 1976. 
R.S.O. 1990, c. E.18, s.43 (3); 1996, c. 27,s. 21. 
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GENERAL 

1. In this Regulation, 

"change in use", when used with respect to dam reconstruction, 
means the addition of new uses or changing the highest level at 
which water may be stored; 

"dam reconstruction" means the reconstruction or rebuilding of a 
dam that involves a change in use of the dam or reservoir from, 

(a) the use being made immediately prior to the construction 
taking place, or 

(b) a use being made within the ten years immediately prior to 
the reconstruction taking place where the construction 
involves the repair of a dam which has been wholly or partly 
inoperable due to damage; 

"development corporation" means a corporation under the Devel-
opment Corporations Act; 

"exclusive right-of-way", when used in connection with a bus ser-
vice, means a roadway, including entrances and exits, constructed 
for use by buses and upon which the public is not permitted to 
drive motor vehicles but not including accesses to stations and 
stops or turning, storage and service facilities not otherwise asso-
ciated with such a right-of-way, nor a reserved bus lane on an ex-
isting road; 

"fish and wildlife habitat • management" means the creation, 
improvement and maintenance of habitat in order to increase or 
maintain the supply of food, cover and opportunities for repro-
duction for fish and wildlife populations, but does not include 
measures for which assessment is required under the provisions 
of the class environmental assessment for remedial flood and ero-
sion control projects; 

"hardship" means a situation where a person, 

(a) needs to sell properly quickly for health or financial reasons 
or to settle an estate but is unable to do so at a fair market 
value, or 

(b) has been refused a building permit because an undertaking, 
planned or proposed, has not received approval under the 
Act; 

"operating" includes maintaining and repairing and any activities for 
operating, maintaining and repairing, and "operation" has a cor-
responding meaning; 

"start of construction" means, 

(a) where contracts are to be awarded for carrying out part or all 
of the construction involved in the undertaking, the date on 
which the first such contract is awarded, and 

(b) where no such contract is to be awarded, the date on which 
construction starts. R.R.O. 1990, Reg. 334, s. 1; 0. Reg. 
456/93,s. 1; 0. Reg. 458/93,s. 1. 

1.1 A proponent who gives proposed terms of reference to the 
Ministry under section 6 of the Act shall do so on a.  form supplied 
by the Ministry. 0. Reg. 615/98, s. 1. 

2. (1) An environmental assessment submitted to the Minister 
shall contain, in addition to the information required under subsec-
tion 5 (3) of the Act, 

(a) a brief summary of the environmental assessment organized 
in accordance with the matters set out in subsection 5 (3) of 
the Act; 

(b) a list of studies and reports which are under the control of the 
proponent and which were done in connection with the un-
dertaking or matters related to the undertaking; 

(c) a list of studies and reports done in connection with the un-
dertaking or matters related to the undertaking of which the 
proponent is aware and that are not under the control of the 
proponent; 

(d) where the environmental assessment is for an undertaking 
with a fixed location, at least two unbound well marked and 
legible maps about 210 millimetres in size by 297 millimetres 
in size showing the location of the undertaking and the area 
to be affected by it. R.R.O. 1990, Reg. 334, s. 2(1). 

(2) Of the maps referred to in clause (1) (d), one shall be a sim-
plified base map suitable for reproduction in any notices that may be 
published and the other may include more detail such as a 1:10,000 
scale Ontario Base Map. R.R.O. 1990, Reg. 334,s. 2 (2). 

(3) The maps referred to in clause (I) (d) may show alternative 
proposals. R.R.O. 1990, Reg. 334, s. 2 (3). 

3. The following bodies are defined as public bodies: 

I. Algonquin Forestry Authority. 

2. Authorities within the meaning of the Conservation Authori-
ties Act. 

3. Colleges, universities and other bodies, except The Royal 
Ontario Museum and municipalities, to which the Ontario 
Universities Capital Aid Corporation Act would have applied 
if it had not been repealed. 

4. Development corporations. 

5. Ontario Energy Commission. 

6. REVOKED: O. Reg 117/01, s. 1(1). 

7. Ontario Northland Transportation Commission. 

8. Ontario Telephone Development Corporation. 

9. Ontario Transportation Development Corporation. 

10. Toronto Area Transit Operating Authority. 

11. Ontario Clean Water Agency. 

12. Ontario Realty Corporation. 

13. Ontario Transportation Capital Corporation. 

14. REVOKED: 0. Reg 117/01, s. 1(2). 

15. REVOKED: 0. Reg 117/01, s. 1(2). 

R.R.O. 1990, Reg. 334, s. 3; 0. Reg. 807/93, s. I; 0. Reg. 173/99, 
s. 1; 0. Reg. 247/00, s. 1; 0. Reg. 117/01, s. 1. 

4. (1) An undertaking, whether constructed or started before or 
after the coming into force of the relevant provisions of the Act, for 
the construction or start of which the approval of the Minister to 
proceed was not required is exempt with respect to its operation and 
retirement from the provisions of subsection 5 (1) of the Act 
requiring the proponent not to proceed with the undertaking and 
from subsection 6(1) of the Act. R.R.O. 1990, Reg. 334, s. 4 (1). 

R1.1 
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(2) A proponent of an undertaking of a type referred to in sub-
section (1) is exempt from section 38 of the Act with respect to the 
requirement of submitting an environmental assessment to the Min-
ister with respect to the operation or retirement of the undertaking. 
R.R.O. 1990, Reg. 334, s. 4 (2). 

5. (I) This section does not apply to an undertaking of a body 
listed in section 3 that may be found to be a local board as defined in 
the Municipal Affairs Act or to be a board, commission or other 
local authority exercising power in respect of municipal affairs. 
R.R.O. 1990, Reg. 334, s. 5 (1). 

(1.1) For the purposes of clause 5(2) (a), 

"estimated cost" means the most current estimate of the cost of an 
undertaking prepared by an engineer, architect, official, planner 
or construction contractor, which estimate has been submitted to 
the council or other governing body of a municipality or a com-
mittee thereof and has been accepted by it as the basis upon 
which the undertaking is to be proceeded with, and where an 
undertaking is being constructed in phases includes the cost of all 
phases, but does not include any costs for, 

(a) the acquisition of land, 

(b) feasibility studies and design carried out for the undertaking, 

(c) the operation of the undertaking, 

(d) a building, the construction of which is regulated by the 
Building Code Act, 

(e) any furnishings, equipment, facilities or machinery ancillary 
to a building described in clause (d), whether contained in it 
or not, or 

(1) any facilities or machinery contained in a building described 
in clause (d), whether ancillary to it or not. 0. Reg. 456/93, 
s. 2 (1). 

(2) An undertaking by a municipality is exempt from subsection 
5 (1) of the Act where, 

(a) subject to subsection (3), it has an estimated cost of not more 
than $3,500,000; 

(b) it is an undertaking by a board within the meaning of the 
Education Act; 

(c) it is a drainage works regulated under the Drainage Act; 

(d) it is a waste disposal site that, 

(i) is a transfer station for domestic waste that uses portable 
containers, 

(ii) is an organic soil conditioning site certified under the 
Environmental Protection Act, 

(iii) is a transfer station for processed organic waste located at 
the sewage treatment works where it is generated or at 
the organic soil conditioning site where it is disposed of, 
Or 

(iv) is a site certified under section 31 of the Environmental 
Protection Act for the disposal of waste other than hauled 
liquid industrial waste or hazardous waste as designated 
in regulations made under subsection 176 (4) of the 
Environmental Protection Act; 

(e) REVOKED: 0. Reg. 117/01, s. 2 (1). 

(f) it is an undertaking that consists of the provision of munici-
pal non-profit housing facilities that may include ancillary 
commercial and other uses within the housing project; 

(g) REVOKED: 0. Reg. 117/01, s. 2(1). 

(h) subject to subsection (3), it is a work provided for in a subdi-
vision agreement between a municipality and a subdivider; 

(i) it is a work other than a work of a type described in clause 
(4) (a) that is provided for in a subdivision agreement 
between a municipality and a subdivider for the management 
of storm water that originates only from the subdivision or 
other adjacent land of the subdivider; or 

(j) it is a transfer of land initiated by the owner of the land, 

(i) in a hardship situation, or 

(ii) as part of an arrangement whereby the municipality is to 
provide a fence in return for a transfer of land. R.R.O. 
1990, Reg. 334, s. 5(2); 0. Reg. 117/01, s. 2(1). 

(3) The exemptions provided by clauses (2) (a) and (h)do not 
apply in respect of, 

(a) an undertaking of a type referred to in clause (4) (a); 

(b) a new bus service on an exclusive right-of-way or a new rail 
transit system; 

(c) a new station, terminal or marshalling yard for a rail transit 
system; 

(d) a waste disposal site with respect to which a hearing is 
required under section 30 of the Environmental Protection 
Act and which is not exempt under that Act or the regulations 
made under it from the requirement of a hearing under that 
section; or 

(e) REVOKED: 0. Reg. 117/01, s. 2(2). 

(f) an undertaking of a type described in subsection (5). R.R.O. 
1990, Reg. 334, s. 5 (3); 0. Reg. 456/93, s. 2 (2); 0. Reg. 
117/01, s. 2 (21. • 

(4) An undertaking by any municipality, if it is an undertaking of 
a type, 

(a) approved under section 14 of the Act with respect to, 

(i) the class environmental assessment for municipal road 
projects with approval dated the 7th day of June, 1993, or 

(ii) the class environmental assessment for municipal water 
and waste water projects with approval dated the 7th day 
of June, 1993, or 

(iii) REVOKED: 0. Reg. 344/93,s. I. 

(iv) REVOKED: 0. Reg. 117/01, s. 2 (3). 

copies of which may be found in the public records main-
tained under section 30 of the Act; and 

(b) that is being carried out in accordance with the procedure set 
out in the relevant class environmental assessment and 
approval and for which no other environmental assessment 
has been submitted, 

is exempt from subsection 5 (1) of the Act. R.R.O. 1990, Reg. 334, 
s. 5 (4); 0. Reg. 344/93, s. I; 0. Reg. 173/99, s.2; 0. Reg. 117/01, 
s. 2 (3). 

(5) An undertaking by a municipality, for which an environ-
mental assessment has not been submitted is exempt from the Act 
where it is an undertaking of a type for which the Minister issued a 
Notice of Approval dated the 2nd day of April, 1981 to the Toronto 
Ares Transit Operating Authority pursuant to Order-in-Council 
930/81, and construction of the undertaking is started on or before 
the day on which a decision with respect to the environmental 
assessment for Municipal Transit submitted to the Minister for 
approval on the 18th day of January, 1984, is made or deemed to be 
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made under subsection 14 (1) of the Act. R.R.O. 1990, Reg. 334, 
s. 5 (5). 

(6) Except as provided for in subsection (4), the obtaining of an 
option to acquire land or an interest in land by a municipality or the 
entering into an agreement to purchase land or an interest in land by 
a municipality, where the acquisition or purchase is conditional on 
compliance with the Act, is an undertaking that is exempt from 
subsection 5 (1) of the Act. R.R.O. 1990, Reg. 334,s. 5(6). 

6. (1) All undertakings and classes of undertakings by or on 
behalf of Her Majesty in right of Ontario and carried out by, 

(a) the Minister of Revenue; 

(b) the Minister of Labour; 

(c) the Minister of Correctional Services; 

(d) the Attorney General; 

(e) the Minister of Colleges and Universities; 

(f) the Solicitor General; 

(g) the Minister of Community and Social Services; 

(h) the Minister of Consumer and Commercial Relations; 

(i) the Minister of Education; 

(j) the Minister of Health; 

(k) the Minister of Agriculture and Food; 

(I) the Minister of Municipal Affairs; and 

(m) the Minister of Housing, 

are exempt from subsection 5 (1) of the Act. R.R.O. 1990, Reg. 
334, s. 6 (1). 

(2) All undertakings and classes of undertakings by or on behalf 
of Her Majesty in right of Ontario and carried out by an agent of 
Her Majesty in right of Ontario who is not, 

(a) a Minister of the Crown; 

(b) acting on behalf of a Minister of the Crown; or 

(c) defined as a public body, 

are exempt from subsection 5 (1) of the Act. R.R.O. 1990, Reg. 
334, s. 6 (2). 

7. Despite section 6, an undertaking carried out by the Minister 
of Government Services on behalf of or at the request of, 

(a) a Minister of the Crown named in section 6; 

(b) an agent of the Crown exempted by section 6, 

that would be subject to the Act but for section 6 is not exempt from 
the Act. R.R.O. 1990, Reg. 334, s. 7. 

8. (1) In this section, 

"authority" means an authority within the meaning of the Conserva-
tion Authorities Act; 

"conservation services" means works carried out under an agree-
ment with a private landowner for the purpose of, 

(a) creation of shelter belts and wind breaks, 

(b) erosion control, 

(c) soil conservation, 

(d) water conservation, or  

(e) water quality improvement, 

where the estimated cost of the works including all related pro-
jects does not exceed 550,000; 

"cost" means the estimated total cost of the implementation of an 
undertaking at the time of its approval under section 24 of the 
Conservation Authorities Act by the Minister of Natural 
Resources exclusive of any costs for the acquisition of land or for 
any feasibility studies and design canied out for the undertaking 
or the operaticin of the undertaking; 

"floodproofing" means taking measures to protect a structure or its 
contents from flood damage where the measures are carried out, 
in, on or immediately adjacent to, the structure being protected, 
but does not include constructing dykes, channels, retaining walls 
and water reservoirs or impoundments or other structures, only 
part of which forms part of, or is immediately adjacent to, the 
structure being protected. R.R.O. 1990, Reg. 334, s. 8 (1); 
0. Reg. 458/93, s. 2. 

(2) An undertaking by an authority is exempt from subsection 
5 (1) of the Act if the undertaking is solelytor the purpose of, 

(a) reforestation and woodlot management; 

(b) restocking of indigenous wildlife; 

(c) provision of conservation area workshops, administration 
buildings, outdoor education and interpretive centres; 

(d). conservation services; 

(e) municipal tree replacement; 

(f) agricultural land management of authority-owned lands; 

(g) flood-proofing;. • 

(h) fish and wildlife habitat management; 

(i) development of conservation areas and campgrounds having 
a cost of not over 51,000,000; or 

(j) relocation or improvement of historical buildings, 

or for the combination of any purposes set out in clauses (a) to (j). 
R.R.O. 1990, Reg. 334,a. 8 (2). 

(3) The acquisition of land or interests in land by an authority is 
exempt from subsection 5 (1) of the Act. R.R.O. 1990, Reg. 334, 
s. 8 (3). 

9. The undertaking of making a loan, giving a grant, giving a 
guarantee of debts or issuing or granting a licence, permit, approval, 
permission or consent is exempt from subsection 5 (I) of the Act. 
R.R.O. 1990, Reg. 334, s. 9. 

10. Despite any provisions of this Regulation exempting any 
undertaking from the provisions of the Act, where an environmental 
assessment of an undertaking is submitted, all provisions of the Act 
apply in respect of that undertaking. R.R.O. 1990, Reg. 334,s. 10. 

11. (1) In this section, 

"research" includes measuring, monitoring and testing; 

"research undertaking" means an undertaking that is carried out for 
the purpose of or that consists of research. R.R.O. 1990, Reg. 
334, s. 11(1). 

(2) Research undertakings are exempt from subsection 5 (1) of 
the Act. R.R.O. 1990, Reg. 334,s. 11(2). 

12. (1) In this section, 

"PCB" means any monochlorinated or polychlorinated biphenyl or 
any mixture of them or mixture that contains one or more of 
them. R.R.O. 1990, Reg. 334, s. 12(l). 
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(2) The locating of a mobile PCB destruction facility on lands of 
the Crown, a municipality or public body and the using of a mobile 
PCB destruction facility to destroy PCB wastes of the Crown, a 
municipality or public body are exempt from subsection 5 (1) of the 
Act whether or not the establishment of the facility required an 
approval under the Act. R.R.O. 1990, Reg. 334, s. 12 (2). 

13. Despite the repeal of Regulation 293 of the Revised Regula-
tions of Ontario, 1980, any part of an undertaking for which an Envi-
ronmental Assessment has not been submitted and that was exempt 
under clause $ (5) (a) or 9 (2) (a) of that regulation on the 12th day of 
April, 1987, remains exempt. R.R.O. 1990, Reg. 334, s. 13. 

14. Sections 4, 5, 6, 8 and 13 do not apply to an undertaking that 
is designated as an undertaking to which the Act applies by Ontario 
Regulation 116/01 (Electricity Projects). 0. Reg. 117/01, s. 3. 

15. An undertaking by Her Majesty in right of Ontario, a 
municipality or a public body that is not designated as an undertak-
ing to which the Act applies by Ontario Regulation 116/01 (Electric-
ity Projects) and that is the planning, designing, establishing, con-
structing, operating, changing, expanding or retiring of a generation 
facility, transmission line, transformer station or distribution station 
within the meaning of that regulation is exempt from Part II of the 
Act. O. Reg. 117/01, s. 3. 
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SCHEDULE F 
ENVIRONMENTAL REVIEW 

TRIBUNAL ACT, 2000 

Environmental Review Tribunal 

I. (1) The Environmental Assessment Board and the 
Environmental Appeal Board are amalgamated and con-
tinued as a tribunal known in English as the Environ-
mental Review Tribunal and in French as Tribunal de 
l'environnement 

Composition of Tribunal 

(2) The Tribunal shall be composed of not fewer than 
five persons who shall be appointed by the Lieutenant 
Governor in Council. 

Same 

(3) None of the members of the Tribunal shall be 
members of the public service in the employ of the 
Ministry of the Environment 

Chair and vice-chairs 

(4) The Lieutenant Governor in Council shall desig-
nate a chair and one or more vice-chairs from among the 
members of the Tribunal. 

Acting chair 

(5) In the case of the absence or inability to act of the 
chair or of there being a vacancy in the office of the 
chair, a vice-chair shall act as and have all the powers of 
the chair and, in the absence of the chair and vice-chair 
or vice-chairs from any meeting of the Tribunal, the 
members of the Tribunal present at the meeting shall 
appoint an acting chair who shall act as and have all the 
powers of the chair during the meeting. 

Remuneration 

(6) The members of the Tribunal shall be paid such 
remuneration and expenses as are determined by the 
Lieutenant Governor in Council. 

Employees 

2. A secretary of the Tribunal and such other employ-
ees as are necessary to carry out the duties of the Tribu-
nal shall be appointed under the Public Service Act. 

Joint sittings 

3. The Tribunal may sit jointly either within or out-
side Ontario with any tribunal established under the law 
of another jurisdiction. 

Quorum 

4. (1) Three members of the Tribunal constitute a 
quorum. 

One or two members 

(2) The chair or a vice-chair may in writing authorize 
one or two members of the Tribunal to hear and deter-
mine any matter and, for that purpose, the member or 
members have all the jurisdiction and powers of the Tri-
bunal. 
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Participation in decision 

5. Only members who are present throughout the 
hearing of a matter shall participate in making the Tri-
bunal's decision about it. 

Expert assistance 

6. The Tribunal may appoint from time to time one or 
more persons having technical or special knowledge of 
any matter to inquire into and report to the Tribunal and 
to assist the Tribunal in any capacity in respect of any 
matter before it. 

Tribunal may appoint class 
representative 

7. For the purpose of a proceeding before the Tribu-
nal, the Tribunal may appoint from among a class of 
parties to the proceeding having, in the opinion of the 
Tribunal, a common interest, a person to represent that 
class in the proceeding, but any other member of the • 
class for which such appointment was made may, with 
the consent of the Tribunal, take part in the proceeding . 
despite the appointment 

Testimony by member, employee or appointee of Tribunal 

8. No member, employee or appointee of the Tribunal 
shall be required to give testimony in any proceeding 
with regard to information obtained by him or her in the 
discharge of duties as a member, employee or appointee 
of the Tribunal. 

Inspection of premises 

9. (1) For the purposes relevant to the subject-matter 
of a hearing, the Tribunal, its employees and appointees 
may enter and inspect any land or premises other than a 
dwelling at any reasonable time. 

Identification 

(2) On the request of an owner or occupier of the land 
or premises, a person who exercises a power conferred 
under subsection (1) shall identify himself or herself and 
shall explain the purpose of the entry. 

COMPLEMENTARY AMENDMENTS 

CONSOLIDATED HEARINGS ACT 

10. (1) The definition of "establishing authority" 
in section 1 of the Consolidated Hearings Act is 
amended by striking out "Environmental Assessment 
Board" and substituting "Environmental Review 
Tribunal". 

(2) The definition of "Hearings Registrar" in sec-
tion I of the Act is repealed and the following substi-
tuted: 

"Hearings Registrar" means the secretary of the Envi-
ronmental Review Tribunal. ("registrateur des au-
diences") 

(3) Subsection 4 (1) of the Act is amended by 
striking out "Environmental Assessment Board" and  

substituting "Environmental Review Tribunal". 

(4) Subsection 4 (2) of the Act is amended by 
striking out "Environmental Assessment Board" and 
substituting "Environmental Review Tribunal". 

(5) Subsection 4 (3) of the Act is amended by 
striking out "a vice-chair of the board" and substi-
tuting "a vice-chair". 

(6) Subsection 4 (4) of the Act is amended by 
striking out "Environmental Assessment Board" and 
substituting "Environmental Review Tribunal". 

(7) Subsection 4 (8) of the Act is amended by 
striking out "Environmental Assessment Board" and 
substituting "Environmental Review Tribunal". 

(8) Subsection 13 (4) of the Act is amended by 
striking out "Environmental Assessment Board" and 
substituting "Environmental Review Tribunal". 

(9) Subsection 16
.
(1) of the Act is repealed. 

ENVIRONMENTAL ASSESSMENT ACT 

11. (1) The definition of "Board" in subsection 1 
(1) of the Environmental Assessment Act is repealed. 

(2) Subsection 1 (1) of the Act, as amended by the 
Statutes of Ontario, 1993, chapter 27, Schedule and 
1996, chapter 27, section 1, is further amended by 
adding the following definition: 

"Tribunal" means the Environmental Review Tribunal. 
("Tribunal") 

(3) Subsection 11(1) of the Act, as re-enacted by 
the Statutes of Ontario, 1996, chapter 27, section 3, is 
amended by striking out "(other than the Board)" 
and substituting "(other than the Environmental 
Review Tribunal)". 

(4) Subsection 11(7) of the Act, as enacted by the 
Statutes of Ontario, 1996, chapter 27, section 3, is 
amended by striking out "The Board may" and sub-
stituting "The Tribunal may". 

(5) Part III of the Act is repealed and the follow-
ing substituted: 

PART III 
TRIBUNAL PROCEEDINGS 

Application 

18. This Part applies to proceedings before the Tribu-
nal under this Act. 
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SCHEDULE F 
ENVIRONMENTAL REVIEW 

TRIBUNAL ACT, 2000 

Environmental Review Tribunal 

1. (1) The Environmental Assessment Board and the 
Environmental Appeal Board are amalgamated and con-
tinued as a tribunal known in English as the Environ-
mental Review Tribunal and in French as Tribunal de 
l'envirormement 

Composition of Tribunal 

(2) The Tribunal shall be composed of not fewer than 
five persons who shall be appointed by the Lieutenant 
Governor in Council. 

Same 

(3) None of the members of the Tribunal shall be 
members of the public service in the employ of the 
Ministry of the Environment 

Chair and vice-chairs 

(4) The Lieutenant Governor in Council shall desig-
nate a chair and one or more vice-chairs from among the 
members of the Triblmal. 

Acting chair 

(5) In the case of the absence or inability to act of the 
chair or of there being a vacancy in the office of the 
chair, a vice-chair shall act as and have all the powers of 
the chair and, in the absence of the chair and vice-chair 
or vice-chairs from any meeting of the Tribunal, the 
members of the Tribunal present at the meeting shall 
appoint an acting chair who shall act as and have all the 
powers of the chair during the meeting. 

Remuneration 

(6) The members of the Tribunal shall be paid such 
remuneration and expenses as are determined by the 
Lieutenant Governor in Council. 

Employees 

2. A secretary of the Tribunal and such other employ-
ees as are necessary to carry out the duties of the Tribu-
nal shall be appointed under the Public Service Act. 

Joint sittings 

3. The Tribunal may sit jointly either within or out-
side Ontario with any tribunal established under the law 
of another jurisdiction. 

Quorum 

4. (1) Three members of the Tribunal constitute a 
quorum. 

One or two members 

(2) The chair or a vice-chair may in writing authorize 
one or two members of the Tribunal to hear and deter-
mine any matter and, for that purpose, the member or 
members have all the jurisdiction and powers of the Tri- 
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Participation in decision 

5. Only members who are present throughout the 
hearing of a matter shall participate in making the Tri-
bunal's decision about it. 

Expert assistance 

6. The Tribunal may appoint from time to time one or 
more persons having technical or special knowledge of 
any matter to inquire into and report to the Tribunal and 
to assist the Tribunal in any capacity in respect of any 
matter before it. 

Tribunal may appoint class 
representative 

7. For the purpose of a proceeding before the Tribu-
nal, the Tribunal may appoint from among a class of 
parties to the proceeding having, in the opinion of the 
Tribunal, a common interest, a person to represent that 
class in the proceeding, but any other member of the • 
class for which such appointment was made may, with 
the consent of the Tribunal, take part in the proceeding . 
despite the appointment 

Testimony by member, employee or appointee of Tribunal 

8. No member, employee or appointee of the Tribunal 
shall be required to give testimony in any proceeding 
with regard to information obtained by him or her in the 
discharge of duties as a member, employee or appointee 
of the Tribunal. 

Inspection of premises 

9. (1) For the purposes relevant to the subject-matter 
of a hearing, the Tribunal, its employees and appointees 
may enter and inspect any land or premises other than a 
dwelling at any reasonable time. 

Identification 

(2) On the request of an owner or occupier of the land 
or premises, a person who exercises a power conferred 
under subsection (1) shall identify himself or herself and 
shall explain the purpose of the entry. 

COMPLEMENTARY AMENDMENTS 

CONSOLIDATED HEARINGS ACT 

10. (1) The definition of "establishing authority" 
in section 1 of the Consolidated Hearings Act is 
amended by striking out "Environmental Assessment 
Board" and substituting "Environmental Review 
Tribunal". 

(2) The definition of "Hearings Registrar" in sec-
tion 1 of the Act is repealed and the following substi-
tuted: 

"Hearings Registrar" means the secretary of the Envi-
ronmental Review Tribunal. ("registrateux des au-
diences") 

(3) Subsection 4 (1) of the Act is amended by 
striking out "Environmental Assessment Board" and  

substituting "Environmental Review Tribunal". 

(4) Subsection 4 (2) of the Act is amended by 
striking out "Environmental Assessment Board" and 
substituting "Environmental Review Tribunal". 

(5) Subsection 4 (3) of the Act is amended by 
striking. out "a vice-chair of the board" and substi-
tuting "a vice-chair". 

(6) Subsection 4 (4) of the Act is amended by 
striking out "Environmental Assessment Board" and 
substituting "Environmental Review Tribunal". 

(7) Subsection 4 (8) of the Act is amended by 
striking out "Environmental Assessment Board" and 
substituting "Environmental Review Tribunal". 

(8) Subsection 13 (4) of the Act is amended by 
striking out "Environmental Assessment Board" and 
substituting "Environmental Review Tribunal". 

(9) Subsection 16(1) of the Act is repealed. 

ENVIRONMENTAL ASSESSMENT ACT 

11. (1) The definition of "Board" in subsection 1 
(1) of the Environmental Assessment Act is repealed. 

(2) Subsection 1 (1) of the Act, as amended by the 
Statutes of Ontario, 1993, chapter 27, Schedule and 
1996, chapter 27, section 1, is further amended by 
adding the following definition: 

"Tribunal" means the Environmental Review Tribunal. 
("Tribunal") 

(3) Subsection 11(1) of the Act, as re-enacted by 
the Statutes of Ontario, 1996, chapter 27, section 3, is 
amended by striking out "(other than the Board)" 
and substituting "(other than the Environmental 
Review Tribunal)". 

(4) Subsection 11(7) of the Act, as enacted by the 
Statutes of Ontario, 1996, chapter 27, section 3, is 
amended by striking out "The Board may" and sub-
stituting "The Tribunal may". 

(5) Part III of the Act is repealed and the follow-
ing substituted: 

PART III 
TRIBUNAL PROCEEDINGS 

Application 

18. This Part applies to proceedings before the Tribu-
nal under this Act. 
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Parties 

19. (1) The parties to a proceeding with respect to an 
application are the proponent or applicant, any person 
who under subsection 7.2 (3) requests the Minister to 
refer the application to the Tribunal, such other persons 
as the Tribunal considers have an interest in the applica-
tion and such other persons as the Tribunal may specify 
having regard to the purpose of this Act. 

Public notice of hearing 

(2) The Tribunal shall give notice of its hearing to the 
public in such manner as the Minister may direct and to 
such other persons as the Minister may require. 

Minister entitled to take part in proceedings 

(3) The Minister is entitled, by counsel or otherwise, 
to take part in proceedings before the Tribunal. 

Hearings 

20. (1) The Tribunal may render a decision without a 
hearing and may do so even though a matter is referred• 
for hearing and decision. 

Validity of decision 

(2) A decision of the Tribunal is not invalid solely on 
the ground that a matter was not addressed by testimony 
at a hearing. 

Costs 

21. (1) The Tribunal may award the costs of a pro-
ceeding before it. 

Payment 

(2) The Tribunal may order to whom and by whom 
the costs are to be paid. 

Assessment 

(3) The Tribunal may fix the amount of the costs or 
direct that the amount be assessed and it may direct the 
scale according to which they are to be assessed and by 
whom they are to be assessed. 

Considerations not limited 

(4) In awarding costs, the Tribunal is not limited to 
the considerations that govern awards of costs in any 
court. 

Application 

(5) This section applies despite sections 17.1 and 32 
of the Statutory Powers Procedure Act. 

Notice of decision 

22. The Tribunal shall give a copy of its decision on 
an application to the Minister, the parties, each person 
who submits comments under subsection 7.2 (2), any 
person appointed under section 7 of the Environmental 
Review Tribunal Act, 2000 and the clerk of each mu-
nicipality in which the undertaking is to be carried out. 

Procedure 

23. Except as otherwise provided in this Act, the 
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Statutory Powers Procedure Act applies to the proceed-
ings of the Tribunal. 

Decisions final 

23.1 Subject to section 11.2, a decision of the Tribu-
nal is final and not subject to appeal, and a decision of 
the Tribunal shall not be altered or set aside in an appli-
cation for judicial review or in any other proceeding 
unless the decision is patently unreasonable. 

(6) The following provisions of the Act are 
amended by striking out "Board" wherever it occurs 
and substituting in each case "Tribunal" and by 
striking out "Board's" wherever it occurs and substi-
tuting in each case "Tribunal's": 

1. Section 5, as re-enacted by the Statutes of On-
tario, 1996, chapter 27, section 3. 

2. Section 7.2, as enacted by the Statutes of On-
tario, 1996, chapter 27, section 3. 

3. Section 8, as re-enacted by the Statutes of On-
tario, 1996, chapter 27, section 3. 

4. Section 9.1, as enacted by the Statutes of On-
tario, 1996, chapter 27, section 3. 

5. Section 9.2, as enacted by the Statutes of On-
tario, 1996, chapter 27, section 3. 

6. Section 9.3, as enacted by the Statutes of On-
tario, 1996, chapter 27, section 3. 

7. Section 10, as re-enacted by the Statutes of 
Ontario, 1996, chapter 27, section 3. 

8. Section 11.1, as enacted by the Statutes of On-
tario, 1996, chapter 27, section 3. 

9. Section 11.2, as enacted by the Statutes of On-
tario, 1996, chapter 27, section 3. 

10, Section 113, as enacted by the Statutes of On-
tario, 1996, chapter 27, section 3. 

11. Section 11.4, as enacted by the Statutes of On-
tario, 1996, chapter 27, section 3. 

12. Section 13, as re-enacted by the Statutes of 
Ontario, 1996, chapter 27, section 3. 

13. Section 27.1, as enacted by the Statutes of On-
tario, 1996, chapter 27, section 7. 

14. Section 30, as amended by the Statutes of On-
tario, 1996, chapter 27, section 10. 

15. Section 31, as amended by the Statutes of On-
tario, 1993, chapter 27, Schedule and 1996, 
chapter 27, section 11. 

16. Section 32. 

17. Section 34. 

18. Section 35, as amended by the Statutes of On-
tario, 1996, chapter 27, section 14. 
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) 	19. Section 36, as amended by the Statutes of On-
tario, 1996, chapter 27, section 15. 

20. Section 37.1, as enacted by the Statutes of On-
tario, 1996, chapter 27, section 16. 

ENVIRONMENTAL PROTECTION ACT 

12. (1) The definition of "Board" in subsection 1 
(1) of the Environmental Protection Act is repealed. 

(2) The definition of "Environmental Assessment 
Board" in subsection 1 (1) of the Act is repealed. 

(3) Subsection 1 (1) of the Act, as amended by the 
Statutes of Ontario, 1992, chapter 1, section 22 and 
1998, chapter 35, section 1, is further amended by 
adding the following definition: 

"Tribunal" means the Environmental Review Tribunal. 
("Tribunal") 

(4) Subsection 33 (3) of the Act is repealed. 

(5) Section 33 of the Act is amended by adding the 
following subsections: 

Costs 

(5) The Tribunal may award the costs of a proceeding 
under this section. 

Payment 
(6) The Tribunal may order to whom and by whom 

the costs are to be paid. 

Assessment 

(7) The Tribunal may fix the amount of the costs or 
direct that the amount be assessed and it may direct the 
scale according to which they are to be assessed and by 
whom they are to be assessed. 

Considerations not limited 

(8) In awarding costs, the Tribunal is not limited to 
the considerations that govern awards of costs in any 
court. 

Application 

(9) Subsections (5) to (8) apply despite sections 17.1 
and 32 of the Statutory Powers Procedure Act. 

(6) Subsection 34 (1) of the Act is amended by 
striking out "under this Act before the Environ-
mental Assessment Board" and substituting "under 
this Part before the Tribunal". 

(7) Subsection 36 (3) of the Act is repealed. 

(8) Section 137 of the Act, as amended by the 
Statutes of Ontario, 1992, chapter 1, section 32, 1994,  
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chapter 27, section 115 and 1997, chapter 37, section 
2, is repealed. 

(9) Subsection 145 (2) of the Act, as enacted by the 
Statutes of Ontario, 1997, chapter 37, section 2, is 
repealed. 

(10) Section 145.1 of the Act, as enacted by the 
Statutes of Ontario, 1997, chapter 37, section 2, is 
repealed. 

(11) Subsection 180 (1) of the Act is amended by 
striking out "a member of the Board or of the Envi-
ronmental Assessment Board" and substituting "a 
member of the Tribunal". 

(12) The following provisions of the Act are 
amended by striking out "Board" and "Environ-
mental Assessment Board" wherever they occur and 
substituting in each case "Tribunal" and by striking 
out "Board's" wherever it occurs and substituting in 
each case "Tribunal's": 

1. Section 30. 

2. Section 31. 

3. Section 32. 

4. Section 33. 

5. Section 34. 

6. Section 36. 

7. Section 45. 

8. Section 47. 

9. Section 71. 

10. Section 139. 

11. Section 140. 

12. Section 141. 

13. Section 142. 

14. Section 143. 

15. Section 144. 

16. Section 145, as amended by the Statutes of On-
tario, 1997, chapter 37, section 2. 

17. Section 151. 

18. Section 152. 

19. Section 157.3, as enacted by the Statutes of 
Ontario, 1998, chapter 35, section 16. 

20. Section 182.1, as enacted by the Statutes of 
Ontario, 1998, chapter 35, section 34. 

ONTARIO WATER RESOURCES ACT 

13. (1) The definition of "Environmental Assess- 
ment Board" in section 1 of the Ontario Water Re- 
sources Act is repealed. 
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(2) Section 1 of the Act, as amended by the Stat-
utes of Ontario, 1992, chapter 23, section 39, 1993, 
chapter 23, section 73 and 1998, chapter 35, section 
44, is further amended by adding the following defi-
nition: 

"Tribunal" means the Environmental Review Tribunal. 
("Tribunal") 

(3) Subsection 7 (3) of the Act is repealed. 

(4) Section 7 of the Act is amended by adding the 
following subsections: 

Costs 

(5) The Tribunal May award the costs of a proceeding 
under this section. 

Payment 

(6) The Tribunal may order to whom and by whom 
the costs are to be paid. 

Assessment 

(7) The Tribunal may fix the amount of the costs or 
direct that the amount be assessed and it may direct the 
scale according to which they are to be assessed and by 
whom they are to be assessed. 

Considerations not limited 

(8) In awarding costs, the Tribunal is not limited to 
the considerations that govern awards of costs in any 
court. 

Application 

(9) Subsections (5) to (8) apply despite sections 17.1 
and 32 of the Statutory Powers Procedure Act. 

(5) Subsection 9 (1) of the Act is amended by 
striking out the portion before clause (a) and substi-
tuting the following: 

Appeal 

(1) A party to a proceeding under section 7 may ap-
peal from the Tribunal's decision, 

(6) Subsection 16.4 (9) of the Act, as enacted by 
the Statutes of Ontario, 1998, chapter 35, section 49, 
is amended by striking out "Board" and substituting 
"Tribunal". 

(7) The definition of "Appeal Board" in subsection 
35 (1) of the Act is repealed. 

(8) Subsections 54 (1) and (2) of the Act are 
amended by striking out "Environmental Assessment 
Board" wherever it occurs and substituting in each 
case "Tribunal". 
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(9) Subsections 55 (1) and (2) of the Act a: 
amended by striking out "Environmental Assessme 
Board" wherever it occurs and substituting in eai 
case "Tribunal". 

(10) Subsections 74 (4) and (5) of the Act a 
amended by striking out "Environmental Assessme 
Board" wherever it occurs and substituting in eal 
case "Tribunal". 

(11) Subsection 93 (1) of the Act, as amended I 
the Statutes of Ontario, 1993, chapter 23, section 7 
is further amended by striking out "any member 
the Environmental Appeal Board or the Enviro 
mental Assessment Board" and substituting "al 
member of the Tribunal". 

(12) Subsection 106.1 (1) of the Act, as enacted I 
the Statutes of Ontario, 1998, chapter 35, section 6 
is repealed. 

(13) The following provisions of the Act a 
amended by striking out "Appeal Board", "Board 
"Environmental Appeal Board" and "Environment 
AssessMent Board" wherever they occur and subsi 
tuting in each case "Tribunal" and by striking o 
"Board's" wherever it occurs and substituting 
each case "Tribunal's": 

1. Section 7. 

2. Section 8. 

3. Section 9. 

4. Section 47, as amended by the Statutes of 0 
tario, 1994, chapter 27, section 116 and 199 
chapter 37, section 4. 

5. Section 48. 

6. Section 49. 

7. Section 85. 

8. Section 86. 

9. Section 100, as amended by the Statutes of 0 
tario, 1998, chapter 35, section 67. 

10. Section 101. 

11. Section 102. 

12. Section 106.1, as enacted by the Statutes 
Ontario, 1998, chapter 35, section 69. 

PESTICIDES ACT 

14. (1) The definition of "Board" in subsection 
(1) of the Pesticides Act is repealed. 

(2) Subsection 1 (1) of the Act, as amended by t 
Statutes of Ontario, 1993, chapter 27, Schedule al 
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1998, chapter 35, section 77, is further amended by 
adding the following definition: 

"Tribunal" means the Environmental Review Tribunal. 
("Tribunal") 

(3) Subsection 14 (7) of the Act, as amended by the 
Statutes of Ontario, 1997, chapter 37, section 5, is 
repealed. 

(4) The following provisions of the Act are 
amended by striking out "Board" wherever it occurs 
and substituting in each case "Tribunal": 

1. Section 13. 

2. Section 14, as amended by the Statutes of On-
tario, 1994, chapter 27, section 117, 1997, 
chapter 37, section 5 and 1998, chapter 35, sec-
tion 78. 

3. Section 15, as amended by the Statutes of On-
tario, 1997, chapter 37, section 5. 

4. Section 16.. 

5. Section 26.3, as enacted by the Statutes of On-
tario, 1998, chapter 35, section 91. 

6. Section 26.5, as enacted by the Statutes of On-
tario, 1998, chapter 35, section 91. 

7. Section 27. 

8. Section 41.1, as enacted by the Statutes of On-
tario, 1998, chapter 35, section 95. 

TRANSITION AND COMMENCEMENT 

Transition: references to Boards 

15. A reference in an Act, regulation or other 
document to the Environmental Appeal Board or the 
Environmental Assessment Board shall be deemed to 
be a reference to the Environmental Review Tribu-
nal, unless the context requires otherwise. 

Transition: proceedings 

16. Any proceeding pending before the Environ-
mental Assessment Board or the Environmental Ap-
peal Board when this section comes into force shall 
be deemed to be continued before the Environmental 
Review Tribunal. 

Transition: members of Tribunal 

17. (1) The persons who held office as members of 
the Environmental Appeal Board or the Environ-
mental Assessment Board immediately before this 
section comes into force shall be deemed to be mem- 
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bers of the Environmental Review Tribunal on the 
same terms. 

Same: chair and vice-chairs 

(2) The person who held office as the chair of the 
Environmental Appeal Board immediately before 
this section comes into force shall be deemed to be 
the chair of the Environmental Review Tribunal on 
the same terms, and the persons who hold office as 
vice-chairs of the Environmental Appeal Board or 
the Environmental Assessment Board immediately 
before this section comes into force shall be deemed 
to be vice-chairs of the Environmental Review Tri-
bunal on the same terms. 

Commencement 

18. This Schedule comes into force on the day the 
Red Tape Reduction Act, 2000 receives Royal Assent. 

Short title 

19. The short title of the Act set out in this Sched-
ule is the Environmental Review Tribunal Act, 2000. 



Appendix 6 

Partial List of Current Provincial Documents 
Related to Environmental Assessment 

(as of September 2001) 

This partial list includes only those documents which are available to the 
public. In addition, the Ministry of Environment and its Environmental 	• 
Assessment and Approvals Branch use their own internal guidance and other 
documents in EA matters. 

General: 

1. MOE's Statement of Environmental Values (1994), 
http://www.ene.gov.on.ca/envision/env_reg/er/sevs/sa4e0001.htm.  

2. Ministry Vision (taken from internet 5.11.2000) 

EA Act & Regulations: 

3. EAA, office consolidation dated June 15/01. 
4. EAA Reg. 334 as amended, most recently by 117/01: "General." 
5. EAA Reg. 345/93: "Designation and Exemption - Private Sector 

Developers." 
6. EAA Reg. 616/98: "Deadlines." 
7. EAA Reg. 116/01: "Electricity Projects. 
8. EAA Reg. 117/01: Amending General Reg. 334/90. 

MOE Guidelines: 

9. MOE, "General Guidelines for the Preparation of Environmental 
Assessments" (2"d  edition), January 1981. 

10. "Project Screening and Application for Exemption Orders under Section 29 
of the [EAA], revised January 1983. 

11. "Evaluation Methods in Environmental Assessment" by VHB Research & 
Consulting Inc., LocPlan and Lawrence MacDonald & Associates - August 
1990. 

12. MOE, "Guideline for Preparing the Cultural Heritage Resource Component of 
Environmental Assessments" - October 1992. 

13. Ministry of Municipal Affairs, "Guideline for Preparing Environmental 
Assessments, Land Use Planning Component" - May 1993. 

14. Ministry of Transportation, "Guideline for Preparing Environmental 
Assessments, Provincial Transportation Component" - January 1994. 

15. Ministry of Natural Resources, "Guideline for Preparing Environmental 
Assessments, Provincial Natural Resources Component" - November 1994. 

16. MOE, "Guideline for Preparing Environmental Assessments, Mandated 
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Technical and Information Requirements" - December 1994. 
17. "The Role of the Review and the Review Participants in the Environmental 

Assessment (EA) Process" - MOE Guideline E-1 (formerly 03-01), revised 
April/94. 

18. "Pre-Submission Consultation in the Environmental Assessment (EA) 
Process" - MOE Guideline E-2 (formerly 03-03), revised April/94. 

19. "Procedures for Pre-Submission Consultation in the Environmental 
Assessment Process" - MOE Procedure E-2-1 (formerly 03-03). 

20. "Public Consultation" - MOE Guideline H-5 (formerly 16-09), April 1994. 
21. "Public Consultation Guide" - MOE Guideline H-5-1, Public Information 

Centre PIB 2819. 
22. "Environmental Assessment (EA) Planning and Approvals" - MOE Guideline 

E-3 (formerly 03-04), revised April/94. 
23. "Interim Guidelines for Environmental Assessment Planning and Approvals" - 

MOE Procedure E-3-1 (formerly 03-04), July/89. 
24. "Interim Expansion of Municipal Landfills" - MOE Guideline E-4 (formerly 03-

05), doc.no. 3218, April/94. 
25. "Environmental Assessment (EA) Glossary" - MOE Guideline E-5, doc.no. 

2568, revised Sept/96. 
26. "Written Reasons Required for Minister's Decisions on Environmental 

Assessments" - MOE Guideline E-6, doc.no. 2566, revised Sept./96. 
27. MOE, "A Guide to Preparing Terms of Reference for' Environmental 

Assessments" - Dec.15, 2000 Draft. 
28. "The Use of Mediation in Ontario's Environmental Assessment" - Dec.15, 

2000 draft. 
29. "Guideline on Consultation in the Environmental Assessment Process" - 

Dec.15, 2000 draft. 
30. "Guide to Environmental Assessment Requirements for Electricity Projects" - 

MOE EAAB, March 2001. 

MOE Information: 

31. MOE English Organizational Chart - September 11, 2001. 
32. Office of the Director, Environmental Assessment and Approvals Branch - 

updated September 21, 2001. 
33. EA Project Coordination staff list - updated September 21, 2001. 
34. EA Program Support Unit - updated September 21, 2001. 
35. "Environmental Assessment Act's review and approval process" - 3 pages, 

http://www.ene.gov.on.ca/Environmental_Assessment%20Acts_review_and  
_approval_process.ht. 

36. "Bump-Ups (Part II orders)" - 2 pages, http://www.ene.gov.on.ca/envision/  
env_reg/ea/English/General_info/Bump_Ups.htm. 

37. "Mediation" - 2 pages - http://www.ene.gov.on.ca/envision/env_reg/ea/  
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English/General_info/Mediation.htm. 
38. "Designation Requests" - 2 pages - summary of process to have a project 

designated under the EAA, http://www.ene.gov.on.ca/envision/  
env_reg/ea/English/General_info/Designation_Requests.htm. 

39. "Declaration Requests" - 2 pages, summary of exemption request process 
(formerly s.29) under revised s. 3.2(1), now called declaration requests, 
http://www.ene.gov.on.ca/envision/env_reg/ea/English/General_info/Declarat  
ion_Requests.htm. 

40. "Time Lines" - 1 page, http://www.ene.gov.on.ca/envision/env_reg/  
ea/English/General_info/Time_Lines.htm. 

41. "How do people get involved in an Environmental Assessment?" - 2 pages, 
http://www.ene.gov.on.ca/envision/env_reg/ea/English/General_info/How_do  
_people_get_involved_in_an_Environmental_Assessment.htm. 

42. "What are Terms of Reference?" - 2 pages, http://www.ene.gov.on.ca/ 
envision/env_reg/ea/English/General_info/What_are_Terms_of_Reference. 
htm. 

43. "Terms of Reference" with list of summaries of submissions on specific 
cases, 2 pages, http://www.ene.gov.on.ca/envision/env_reg/ea/Tor/  
Proposed/index.htm. 

44. "Summary of Projects" - list of EA projects recently approved, under review, 
etc., 3 pages, http://www.ene.gov.on.ca/envision/env_reg/ea/English/  
summary.htm. 

45. "What does the Environmental Assessment Act Apply to?" - 2 pages, 
http://www.ene.gov.on.ca/envision/env_reg/ea/English/General_info/What_d  
oes_the_Environmental%20Assessment_Act_Apply_to.htm. 

46. "Environmental Assessment Board" - 3 pages, http://www.ene.gov.on. 
ca/envision/env_reg/ea/English/eaboardharmon.htm. 

47. "New Environmental Assessment Process for Electricity Sector"- 4 pages 
(Apr.23/01), http://www.ene.gov.on.ca/envision/news/042301mb.htm  and 
http://www.ene.gov.on.ca/envision/electricity/elect.htm.  

Class EA: 

(See EAA Reg. 345/93: "Designation and Exemption - Private Sector Developers" 
noted above) 

48. List of "Current Class Environmental Assessments" - October 2001. 
49. "What are Class EAs?" - 2 pages, http://www.ene.gov.on.ca/envision/  

env_reg/ea/ English/General_info/What_are_Class_EAs.htm. 
50. "The Municipal Engineers Association Class Environmental Assessment 

Process and Ontario Regulation 345/93" - subtitled "Private Sector 
Developers and the Class Environmental Assessment Process - A Guidance 
Bulletin" - dated July/94. 
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Environment 
Environmental Assessment Activities 

[home] fecll_lack.] [site map] Ifranesisi 

.General Itiftl 

 

TeriuS,Ofileferences 

 

EA Ptoject titillates. 

 

Environmental Registry 

 

MOE Site 

        

Location: Environmental Assessment Activities > General Information > Environmental Assessment Act's review and 
approval process 

General Information 

General Intermation 
Environmental Assessment Act's review and approval process 
Burno-Qps  
Federal Government 
Mediation 
Designation Requests  
Declaration Renuests  
What are Class liks?  
Time Lines  
llow do people get involved in an Environmental Assessment? 
What arc TC11113 of Reference?  
What is the Ontario Environmental Assessment Act?  
What does the Environmental Assessment Act Apnly to  

On receiving the Terms of Reference (ToR) document, the 
Environmental Assessment and Approvals Branch (Branch) 
coordinates a review of the document. In coordinating the 
review, the Branch solicits comments on the ToR document 
from various government ministries and agencies, 
municipalities, First Nations and the general public. The 
regulated time lines provide that the Minister make a decision 
on whether or not to approve the ToR document within 12 
weeks from the date of formal submission to the Minister. 
Following this approval, the proponent may begin 
preparation and submission of the Environmental Assessment 
(EA) document. 

Proponents are required to give public notice of their formal 
submission of their EA. Once the above notice has been 
given, the public has a minimum of 30 days to make a written 
submission to the Ministry regarding the proposed 
undertaking, the EA and the Ministry Review. During that 
time, anyone including the proponent may make a written 
request to the Minister suggesting: 

• what issues are outstanding; 
• how these might be resolved through 

specific conditions of approval; 
• whether a hearing should be held by the 

Environmental Assessment Board (EA 
Board). 

http://www.ene.go.../Environmental_Assessment%20Acts_review_and_approval_process.ht 9/28/2001 

Environmental Assessment 
Act's review and approval 
process 
Steps in the Individual Environmental Assessment 
process 
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On receiving an EA document, the Branch coordinates a 
review of the document soliciting comments from various 
government ministries and agencies, municipalities, First 
Nations and the public. The Ministry Review documents any 
shortcomings identified by review agencies as well as 
assesses how the requirements of the Environmental 
Assessment Act (EAA) have been addressed. The Review 
will also identify whether the preparation of the EA 
document has been carried out in accordance with the 
approved Terms of Reference. 

The Minister decides whether to: 

• refer all or part of the matter to the EA 
Board for a hearing, or to a tribunal for a 
decision; 

o refer the EA or a particular issue to 
mediation; or 

o approve the proposed undertaking and 
what conditions to impose on the 
approval. 

If a hearing is not required, the Minister may give approval 
to proceed with the undertaking or deny approval of the 
undertaking. Cabinet must ratify the Minister's decision. 

If the Minister refers the decision whether to approve the 
undertaking, or some matter that relates to an application, to 
the EA Board for a hearing, the Board must schedule and 
provide notification of the public hearing. The Board may 
approve or refuse approval of the undertaking. A decision by 
the Board comes into effect 28 days after it is issued, unless 
the Minister, with Cabinet approval, varies the decision or 
requires the Board to hold a new hearing. 

Regulated time lines provide for the Minister to make a 
decision on an EA submission with 30 weeks of submission 
to the Ministry. 

[ Back ] [ Home ] [ Next ] 

http://www.ene.go.../Environmental_Assessment%20Acts_review_and_approval_process.ht 9/28/2001 



Time Lines in the Environmental Assessment Process 

ToR Preparation 

Proponent prepares terms of reference (ToR) 
and completes mandatory public consultation 

ToR Review and Approval 

• Proponent submits proposed ToR 

• Government/Public Review 

EAAB Analysis 

• Minister's Decision 

EA Preparation 

Proponent prepares EA and carries out 
mandatory public consultation 

Proponent submits EA• 

EA Review & Approval 

Regulated Time Lines 

Final Public Comment Period 

• Project Officer evaluates 
submissions, negotiates conditions 
and finalizes recommendations to 
Minister 

• Minister's Decision 

Approve/Deny 

Refer to Hearing 

Refer to Mediation 

EA Review/Notice of Completion* 

• Director may issue Deficiency Statement 

7 Weeks 

5 Weeks 

5 Weeks 

13 Weeks 

Minister Sets Time 
Lines 

No Time Lines 

12 Weeks 

No Time Lines 

Public Notice 



The following Table is included in EAA Ontario Regulation 616/98 ("Deadlines") 

TABLE 

Item 	Column 1 

Deadline 

	

1. 	Terms of Reference 
The deadline under subsection 6 (6) of 
the Act for the Minister to notify the 
proponent whether or not the proposed 
terms of reference are approved. 

	

2. 	Public Notice 
The deadline under subsection 6.3 (1) 
of the Act for the proponent to give 
public notice of the submission of the 
environmental assessment. 

Column 2 

Method of Determination 

The last business day of, 
(a) the twelfth week after the 

proposed terms of reference are received by the 
Ministry under subsection 6 (1) of the Act, if 
there is no reference to mediation under 
subsection 6 (5) of the Act; or 

(b) the seventh week after the 

mediator's report is received by the Minister, if 
there is a reference to mediation under 
subsection 6 (5) of the Act. 

The later of, 
(a) the last business day of the second 

week after the environmental assessment is 
received by the Ministry under subsection 6.2 
(1) of the Act; and 

(b) the last business day of the second 
week after the proponent is advised by the 
Director of any requirements of the Director 
under subsection 6.3 (1), (2) or (4) of the Act. 

3. Initial Comment Period 
The deadline under subsection 6.4 (2) 
of the Act for a person to comment to 
the Ministry, if the person wishes the 
comments to be considered during the 
preparation of the Ministry review. 

4. Review Completion 
The deadline under subsection 7 (2) of 
the Act for the completion of the 
review. 

The last business day of the seventh week after 
public notice is given under subsection 6.3 (1) of 
the Act. 

The last business day of the twelfth week after 
public notice is given under subsection 6.3 (1) of 
the Act. 



5. Final Comment Period 
The deadline under subsection 7.2 (2) 
of the Act for a person to comment to 
the Ministry, if the person wishes the 
comments to be considered when the 
Minister decides the proponent's 
application. 

6. Minister's Decision (Partial) 
The deadline under subsection 10 (1) 
of the Act for the Minister to 
determine whether to refer a matter in 
connection with an application to 
mediation or to the Board under 
section 9.2. 

7. Minister's Decision (Complete) 
The deadline under subsection 10 (2) 
of the Act for the Minister to decide 
the application under section 9 of the 
Act or refer it to the Board for a 
decision under section 9.1 of the Act.  

The last business day of the fifth week after the 
Director gives public notice of the completion of 
the review under subsection 7.1(2) of the Act. 

The last business day of the thirteenth week 
after the deadline for comments under 
subsection 7.2 (2) of the Act. 

The last business day of, 
(a) the thirteenth week after the 

deadline for comments under subsection 7.2 (2) 
of the Act, if there is no reference to mediation 
under section 8 of the Act or to the Board under 
section 9.2 of the Act; 

(b) the seventh week after the 
Minister receives the mediator's report, if there 
is a reference to mediation wider section 8 of the 
Act; or 

(c) the seventh week after the 
Minister receives the decision of the Board, if 
there is a reference to the Board under section 
9.2 of the Act. 
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I About the Director's Office  I About the EAAB  I 

Environmental Assessment and Approvals Branch 

Director 
Michael Williams 

314-8462 

Issues Assistant 	 Acting Issues Manager Administrative Assistant 
Liz Unikel 	 Blair Rohely Doreen Spagnuolo 
314-8688 314-1386 314-7040 

f`•• 
Certificate of Approval Review Section 	 Client Services EA Project Coordination Section Program Services  

Section 
Special Project, 

Unit Section 
Manager Acting Manager 

Steve Klose 	 Manager Andj Dominski Acting Manager Manager 
314-3636 	 Mary Hennessy 314-7967 Elizabeth Stanley Vacant 

314-7135 
	

314-7997 

Updated September 21,2001 

http://intra.ene.gov.on.ca/Infoshare/data/websites/eaab/htmfiles/director-orgchart.htm 	 2001/10/01 



Project Coordination Unit 
Supervisor 	. 

Vacant 

Administrative Clerk: 

ICieu Van 3144358 

Project Officers: 

Donna Bigelow 314-7225 
Heather Brown 314-7232 
Paul Heeney 314-7237 
Catherine McLermon 314-7222 
Robert Nadolny 314-7106 
Kevin Plautz 314-7184 
Stephanie Barnes 314-8527 

Technical Assistant: 

Jamila Dhanji 314-3352 

eapc Page 1 of 1 

  

About the EA Project Coordination Section I Branch Org. Chart I 

EA Project Coordination 

Acting Manager 
Andj Dominski 

314-7967 

Administrative Assistant - Nina Debbane 314-7212 
Special Project Officer - Gemma Connolly 314-7213 
Special Project Officer - Solange Desautels 314-8360 

Special Project Officer - Ariane Heisey 314-7141 
Special Project Officer - Laurie Mace 314-8221 

Updated: September 21, 2001 

http://intra.ene.gov.on.ca/Infoshare/data/websites/eaab/htmfales/eapc-orgchart.htm 	2001/10/01 



The following list of staff at the Environmental Assessment and Approvals Branch 
work on EA-related initiatives. 

Program Support Unit 
Supervisor 

Phil Brennan 
314-7234 

Support Coordinator:  

Connie Lau 314-7052 

Senior Program Support Coordinators:  

Donna Dougherty 314-7773 
Katharine Simpson 314-7173 
Alice Verbans 314-8341 

Program Support Coordinators:  

Elaine Hardy 314-8182 
May-Lyn Trudelle 314-7043 
Jim Virtue 314-8252 

Dispute Resolution Resource Advisor:  

Eugene Macchione 	 314-7210 

This list downloaded October 1, 2001 and taken from Program Services list at 
http://intra.ene.gov.on.ca/Infoshare/data/websites/eaab/htmfilesips-orgchart.htm  



Appendix 7 

Environmental Review Tribunal Source Materials  

(available from ERT website: www.ert.gov.on.ca) 

	

1. 	Rules of Practice - last amended June 23, 2000. 

	

2. 	Forms: 

No.1 Statement of Service 
No.2 Summons to witness (Oral Hearing) 
No.3 Summons to witness (Electronic Hearing) 
Notice of Constitutional Question 

	

3. 	Practice Directions: 

(a) Notice of Hearing & Notice of Preliminary Hearing 
(b) Service of Documents 
(c) Hearing Documents 
(d) Written Questions & Answers 
(e) Meetings of Consultants 
(f) Applications for Leave to Appeal under the Environmental Bill of 

Rights 

	

4. 	Guidelines: 

(a) Compelling a Witness to Attend a Hearing 
(b) Written & Electronic Hearings 
(c) Tribunal Appointed Facilitators & Mediators 
(d) Consideration of Agreements 
(e) Technical & Opinion Evidence 
(f) Costs Awards 
(g) Sample General Procedural Directions in an Application. 

	

5. 	Information Flyers 

(a) Hearings under the Environmental Assessment Act, 
Environmental Protection Act and the Ontario Water Resources 
Act 

(b) Appeals under the Environmental Protection Act, Ontario Water 
Resources Act and the Pesticides Act 

(c) Applications for Leave to Appeal under the Environmental Bill of 
Rights 
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What's New 

  

  

 

rancais 

   

   

Fpciaied Jult: 9. 2001 

Documents available on this site for download are in Adobe Acrobat (pdf) format. To obtain a 
copy of the free Adobe Reader, click here: Addle; 

BUSINESS PLAN 

The Environmental Review Tribunal releases its Business Plan for fiscal year 
2001-2002. The Plan can be read or downloaded by clicking on the icon at the 
left. 

ENVIRONMENTAL REVIEW TRIBUNAL 

With the passage and proclamation of the Red Tape Reduction Act, 2000,S.O. 2000, e.26, 
on December 6, 2000, the name of the Environmental Assessment Board and the 
Environmental Appeal Board has been changed to the Environmental Review Tribunal. 
This change reflects the administrative integration of the Boards which was completed in 
the 1998/99 fiscal year. 

To avoid any confusion, the activities on the website prior to December 6, 2000 will refer 
to the Tribunal as the "Board". Activities after December 6, 2000 will refer to us as the 
"Tribunal". 

BOARD RELEASES 1999-2000 ANNUAL REPORT 

The Board is pleased to issue its third joint annual report since the two Boards 
were administratively combined. The Report can be read or downloaded by 
clicking on the icon at the left. 

BOARD RELEASES 2000-2001 PERFORMANCE GOALS 

http://www.ert.gov.on.ca/new.htm 	 9/29/2001 



rurins The Board site now has a page with e-forms which can be used on-line. 
They can be completed and printed locally, as well as e-mailed to the 

Board Secretary. 

" ""' • 
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The Board has released its fiscal 2000-2001 Performance Goals, 
after submitting them for approval to The Minister of the 
Environment. The goals address issues of efficiency and 
effectiveness in order to better carry out its mandate of providing 

service to the public in its four core businesses: 1. Outreach; 2. Alternative Dispute 
Resolution; 3. Staff Processing of Hearings; and, 4. Hearings and Decision Making. 

BOARD APPROVES GUIDELINE ON ISSUING 
SUMMONS TO WITNESSES  

At its June Board meeting, the Board approved the guideline which had been available in 
draft form since March, 2000. The Board also revised Rule 1 which now makes the Rules 
applicable to all proceedings heard by a Hearing Officer appointed under the provisions of 
the Niagara Escarpment Planning and Development Act. 

BOARD ISSUES DRAFT GUIDELINE ON ISSUING 
SUMMONS TO WITNESSES  

The Board has issued a draft guideline for comment by the public on its process for 
issuing summonses to witnesses. The Board will consider comments received, and will 
consider the Guideline for formal adoption (along with any suggested changes or 
modifications) at its next full board meeting. The public may write or e-mail the Board 
Secretary with comments. 

SEARCH FUNCTION ADDED TO WEBSITE 

As a result of requests received from visitors to the site, the Board has added a search 
function to the archives section of the website. Site visitors can now enter a simple or 
complex search request, and obtain a listing of each of the pages within the archives which 
contain the word or phrase which was the subject of the search. Click on the "Help with 
Search" button to read detained advice on how to construct complex searches. 

We have added a link on the Board's Home page to a very quick user User Survey!  
- survey. We will use the information gathered to better develop our site. 

http://www.ert.gov.on.ca/new.htm 	 9/29/2001 
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Markt BOARD ISSUES GUIDELINE ON CONSTITUTIONAL 
AND CHARTER ISSUES  

The Board has issued a guideline for parties who wish to argue a constitutional or Charter 
issue in a matter to be heard by the Board. The Guideline includes a form to be used to 
give the "Notice of Constitutional Question" to the Attorneys General. Click on the 
Charter icon at left to view or download the guideline. 

BOARD RELEASES 1998-99 ANNUAL REPORT 

In October, 1999, the Board issued a joint annual report for both Boards. This 
is the second joint annual report issued since the two Boards were 
administratively combined. The Report can be read or downloaded by clicking 
on the icon at the left. 

BOARD AMENDS GUIDELINES ON REQUESTS FOR ADJOURNMENTS 

      

As a result of input received from various stakeholders, the Board has 
amended its draft guidelines for requests for adjournments. The guidelines set 
out the legislative authority for the Board granting adjournments, discusses the 
relevant considerations which will be addressed in motions for adjournment, 
and provides information as to the process to be used in such requests. 

      

      

      

    

•	 

 

      

BOARD ISSUES REVISED NOTICE TO APPELLANTS  

The Board has asked the Ministry of the Environment to attach a bilingual 
"Important Note" to every Order, Certificate of Approval or other appealable 
document which its Directors issue. The Note sets out the Board's 
requirements as to the contents of Notices of Appeal filed with the Board. 
Attached to the Note is a Certificate which is meant to be completed by the 

clerk who issues to the Appellant the list of neighbouring property-owners. The list must 
be sent to the Board with the Notice of Appeal. 

The revision makes it clear that the appellant is required only to give the board a 
preliminary indication of the number of witnesses to be called. This will enable the Board 
to schedule an appropriate number of days for the Hearing 

BOARD APPROVES NEW RULES  

http://www.ert.gov.on.cainew.htm 	 9/29/2001 
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RUles 	In November, 1998 the Board has approved the final version of the new 
Rules of Practice and the "Practice Directions, Guidelines and Forms" 

document. Both are now posted on the "Rules" page. As well, downloadable copies of 
both are available in Adobe Acrobat format. The Rules are also available in Palm format. 

Certaines de nos pages sont maintenant disponibles en francais. Quand vous 
voyez le bouton "Francais", cliquez dessus pour obtenir la page en francais. 

4.x.De 

	

	Our decisions page now has the full text of all decisions released to the 
public this fiscal year (since April 1, 1998). The decisions can be read 

on-line, or saved to your own computer for future reference. Read the details in the note 
at the top of the Decisions page. 

Our "Hearings" page will now be produced using the Board's new 
caseload management software, and will provide a chronological list of 

all ongoing Board hearings. Each entry shows the date of filing, the city in which the 
hearing is being or will be held, the case number and name, a brief summary of the basis 
of the hearing, and the current status of the matter. The page Will be updated on a regular 
basis. 

[  NVIkae*Olik  

 

Click to view the old items removed from the What's New page. 

  

Leg(' ATotice 	 0 Copyright 1998-2000 Oueen's Printer for Ontario 

http://www.ert.gov.on.cainew.htm 	 9/29/2001 



Ministry of the Environment 
Environmental Assessment and Approvals Branch 

Current Class Environmental Assessments 
October 2001 

Title of Class EA Proponent _ 	Approval Date Expiry Date 

GO Transit Class Environmental 
Assessment 

GO Transit December 1995 June 13, 2002 

Ministry of Natural Resources Small Scale 
Projects 

Ministry of Natural Resources October 1992 April 20, 2002 

Modifications to Hydroelectric Facilities Ontario Power Generation August 1993 . August 19, 2003 

Municipal (Roads, Water, Waste Water) Municipal Engineers 
Association 

October 4, 2000 Annual Monitoring Reports 

Ontario Realty Corporation Realty Activities Ontario Realty Corporation December 1992 December 31, 2002 

Parks & Conservation Reserves Ministry of Natural Resources N/A Draft Class EA anticipated 
2002. 

Provincial Highways Program Ministry of Transportation October 1999 Annual Monitoring Reports 

Remedial Flood and Erosion Control 
Projects 

Conservation Ontario March 1993 Extended until decision 
made on approval of an 
amended Class EA 

Shoreline & Riverbank Modifications Ontario Power Generation August 1993 August 19, 2003 

Timber Management on Crown Lands Ministry of Natural Resources May 1994 May 19, 2003 

Transmission Facilities Hydro One N/A Extended until decision 
made on approval of an 
amended Class EA 

SAEAAMEa\Tracking\Class EAs.wpd 



Ministry of the Environment 
Environmental Assessment and Approvals Branch 

Class Environmental Assessments 
November 21, 2001 

Title of Class EA Proponent Expiry Date Contact 

GO Transit Class Environmental Assessment GO Transit June 13, 2002 Dan Francey, GO Transit 
(416) 869-3600 x. 5478 

Ministry of Natural Resources Small Scale Projects Ministry of Natural Resources Extended to April 20, 
2002 

Derryk Renton, Ministry of Natural Resources 
(705) 755-1820 

Modifications to Hydroelectric Facilities Ontario Power Generation August 19, 2003 Margaret Yu, Ontario Power Generation 
(416) 592-5315 

Note: Proponents other than OPG must use Electricity Sector EA 
Guidelines* 

Municipal Class Environmental Assessment 
(formerly Municipal Water and Wastewater 
and Municipal Roads Class EAs) 

Municipal Engineers 
Association 

Annual Monitoring 
Reports 

Municipal Engineers Association of Ontario 
www.municipalenqineers.on.ca  
(905) 795-2660 

Ontario Realty Corporation Realty Activities Ontario Realty Corporation December 31, 2002 William Guerrard, Ontario Realty Corporation 
(416) 326-3730 

Provincial Highways Program Ministry of Transportation Annual Monitoring 
reports 

Ronen Publishing House Inc. 
(416) 502-1441 or 1-800-856-2196 

Remedial Flood and Erosion Control Projects Conservation Ontario Expires upon approval of 
new Class EA 

Bonnie Fox, Conservation Ontario 
(905) 895-0716 
www.conservation-ontario.on.ca  

Timber Management (TM) on Crown Lands Ministry of Natural Resources May 3, 2003 www.mnr.qov:on.ca/mnr/forests/timberea/decision_pdfs/pdf index.htrn1 

Minor Transmission Facilities Hydro One Expires upon approval of 
new Class EA. 

www.hydroone.com/environment/PDFs  docs/ClassEnvAssessment.pdf 

Any proponent can use this Class EA. 	If a transmission facility is part of a 
larger electricity sector project, proponent can use Electricity Sector EA 
Guidelines* 

* 	Guide to Environmental Assessment Requirements for Electricity Projects, Ontario Ministry of the Environment (April 2001) 
which can be found at www.ene.gov.on.caienvision/gp/4021e.pdf  or from MOE at (416) 314-8001 or 1-800-461-6290 
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EXECUTIVE SUMMARY 
The purpose of Environmental Assessment Act (EA Act) is to ensure that environmental 
factors are taken into account from the earliest stages of planning an undertaking. 
Fourteen years of experience has shown the Act to be a valuable instrument; however, 
concerns about the operation of the EA program need to be addressed. 

This discussion paper makes recommendations to improve the effectiveness and 
efficiency of the EA process in Ontario. The roles and responsibilities of proponents, 
government reviewers, EA coordinators of the government review process, the EA 
Branch, and the public are more clearly defined, and criteria have been developed to 
assist in decision-making. Time limits have been proposed for review and decision 
processes. 

It is recommended that a planning and consultation (PAC) phase become mandatory. 
The EA process would begin with a mandatory notice explaining the purpose of the 
undertaking and scheduling an initial public session. The proponent would present a 
draft Assessment Design Document (ADD) to contain particulars of the undertaking 
including the alternatives to be considered, consultation plans, and preliminary lists of 
issues and studies. The ADD would be finalized after the public session and filed 
with the EA Branch for comment. No formal approval would be given. Upon 
request, a scoping session to consider issues of concern would be held by the EA 
Board to decide whether the ADD was a satisfactory giiide to preparation of the EA 
document. The Board's decision would be binding on the subsequent review and 
acceptance and approval phases. 

Upon submission of the EA, the proponent would notify the public, and public and 
government reviews would then proceed concurrently. The current authority of the 
Minister to accept the EA document would be expanded to include a provision to 
refuse acceptance of the EA document. Responsibility for making the decision on 
acceptance or refusal of the EA would be delegated to the EA Branch Director with 
allowance for an appeal to the EA Board by the proponent if a refusal is received. The 
Minister would retain the decision on approval of the undertaking and on requests for 
hearings to consider approval but no approval decision could be made or hearing held 
until an acceptance decision had been received. 

Insufficient attention has been paid to monitoring the results of EA decisions. 
Monitoring has importance in determining compliance with approval conditions, 
enforcing requirements, and in studying environmental effects. It is recommended 
that proponents be required to report on their compliance activities. 

Changes proposed to the individual EA process would improve opportunities for 
public consultation and encourage adherence to time limits on procedures. The period 
from EA submission to undertaking approval would be expected to be reduced from 
over two years currently to about seven months, if a hearing is not required. It is 
recommended that preparation for hearings may start as soon as the EA is submitted, 
and that scoping powers be given to the Minister and to the EA Board concerning 
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matters to be heard at a hearing. The paper also recommends that the EA Board 
revise its Rules of Practice and Procedure to improve the hearing process. 

Recommendations are provided to establish the status of class EAs under the Act, to 
define the characteristics of projects to be included under class EAs, to establish a 
process and schedules for review of parent class EAs, and to develop a model parent 
class EA guideline to encourage more uniformity in procedures. A public consultation 
process is recommended with mandatory public notices. Use of a provision for 
bumping-up a project under a class EA to an individual EA would be established and 
a guideline issued to facilitate its use. 

The procedure to exempt public sector projects from the Act is criticized for its 
uncertainty and limited opportunities for public involvement. An initial notice from 
the proponent to the Ministry and public concerned is recommended. The Minister 
would have 120 days to respond to the formal exemption request. The use of a 
compliance order is recommended for project for which conditions are established. 
The current procedure for designating major private undertakings under the Act is 
clarified and criteria given to help identify projects for designation. The Minister 
would have 120 days to respond to a request for designation. 

The application of EA beyond the present program is also addressed. The Govern-
ment of Canada applies the Environmental Assessment and Review Process (EARP) to 
projects under the jurisdiction of federal departments, boards and agencies. 
Possibilities exist for EARP to apply to areas of the public and private sectors in 
Ontario. Recent court decisions may lead to more proposals being subject to the 
public hearings process of EARP than in the past. It is recommended that federal/ 
provincial mechanisms be developed for the holding of joint hearings. 

It is suggested that the government continue to provide for public consultation, 
consideration of alternatives, and consideration of impact on the natural environment 
in a more formalized manner when ministries are developing applicable policies and 
programs to be approved by Cabinet. 

Few private sector undertakings have so far been made subject to the EA Act but, an 
increase can be expected due to the recent designation of private energy from waste 
facilities. A continuing strategy for the designation of waste management activities is 
recommended. The designation of certain types of power generation facilities is also 
recommended. 

The paper outlines a number of problems associated with extending the application of 
the Act to the private sector and recognizes the existence of a number of other statutes 
that address private sector projects. In briefly examining a number of options 
available to further extend the application of the Act, the paper concludes that this 
issue be explored in detail by a joint industry-government task force. 
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After all interested parties including the public have had the opportunity to review the 
recommendations contained in this report and to make their views known to the 
Environmental Assessment Advisory Committee, it is expected that the Committee will 
make a report to the Minister. After consideration of all recommendations, 
appropriate statutory amendments will be introduced to the Legislative Assembly and 
the necessary regulations, policies and guidelines will be developed in consultation 
with all interested parties. 
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CHAPTER 8 

CONCLUSIONS 

The basic approach of environmental assessment as practised in Ontario is sound but 
refinement of the EA program is required to provide status to procedures and to maxi-
mize the efficiency and effectiveness of program delivery. It is expected that a rea-
sonable planning, review and decision-making process will result in solutions to prob-
lems or opportunities of proponents which are accepted by all parties in the circum-
stances. The EA program will continue to ensure that environmental considerations 
are taken into account prior to decisions to proceed. The provision of a more clearly 
articulated process, of practical structural and institutional improvements and of clear 
criteria to assist in decision-making will facilitate the delivery of the more streamlined 
program. Recommendations are included to clarify the•status of class EM, and to pro-
vide for compliance orders. Improvements to coordinate and to establish control 
points and decision steps in the sequence of planning, consultation and review activi-
ties together with the clarification, or establishment, of decision-making criteria for the 
various steps in the EA process are also recommended. 

As the EA program has evolved over the last fourteen years, refinement in the techni-
ques of assessment have occurred while the expectations of all participants have 
increased. The practice of EA has expanded beyond the process of collecting data, and 
providing qualitative documentation in carrying out a simple assessment to a process 
which is becoming more involved with the techniques of effects prediction and analy-
sis, monitoring, analyzing risk and carrying out public consultation. In Ontario the 
extension of the application of EA from a project by project basis to reviewing the 
development of plans, such as, the Ontario Hydro Demand/Supply Plan, suggests a 
trend to broader application in the future. 

This discussion paper focuses attention on the structural and institutional changes that 
are necessary to provide greater effectiveness and efficiency in the delivery of the EA 
program. Recommendations which deal with the streamlining of procedures and the 
establishment of time frames and decision-making criteria are provided to assist the 
Ministry of the Environment and the EA Board in carrying out their duties. 

In order to facilitate participation in the EA process, improvements are recommended 
to clarify the roles, responsibilities or requirements of participants. The involvement 
and integration of the many potential parties in the preparation of an EA document is 
also addressed. A major innovation contained within the recommendations relates to 
the statutory change which requires the proponent to develop a public consultation 
plan and public involvement process. It is recommended that the EA Act formally 
recognize the planning and consultation stage of EA document preparation. The 
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recommendations provide for the commencement of the formal EA process with the 
publishing of a notice by the proponent to parties in the study area when the propo-
nent has defined the purpose of the undertaking. This will ensure earlier involvement 
of interested parties in the development and planning of the EA document. Recogni-
tion is given to the Assessment Design Document (ADD), formal public notice and the 
possibility of scoping, including procedures before the Board. In future, the Board will 
also be able to consider requests for funding of participants during the PAC stage if 
requested by the proponent. Amendments to the statute will provide the authority for 
the EA Board to carry out these additional duties. 

The formal requirement for the consultation plan to be incorporated into the ADD and 
implemented while the EA document is under development should provide earlier 
opportunities for the public and review agencies to come together with the proponent 
and the Ministry to integrate their concerns, suggestions and interests. The proponent 
will be accountable for describing the methods and the results of the public consul-
tation as part of the EA to be taken into account as part of the decision on acceptance. 
Responsibility for actions taken in the EA program delivery is assured by specifically 
defining the role for the EA Coordinator and for providing the Director of the EA 
Branch with the authority to make decisions on acceptance or the refusal of acceptance 
of the EA document. 

Attention has been directed toward the implementing of decisions arising from the 
application of the EA Act by recommending that the statute provide for compliance 
monitoring and reporting. 

Necessary and supportive regulations, policies and guidelines will also be developed 
under the revised statutory frame work. When the legislated changes are adopted, the 
Ministry of the Environment will have to develop new regulations, policies and guide-
lines to enable successful implementation. 

To prepare for involvement in the future with complex multi-jurisdictional projects the 
paper recommends that the Act provide a mechanism for joint hearings with Federal, 
and provincial boards. Options for further discussion are provided for dealing with 
government policies and programs, possible extension of the Act's application to the 
private sector and integrating the key principles of environmental planning with other 
planning programs. 

After all interested parties including the public have had the opportunity to review the 
recommendations contained in this report and to make their views known to the Envi-
ronmental Assessment Advisory Committee, it is expected that the Committee will 
make a report to the Minister. After consideration of all recommendations, appro-
priate statutory amendments will be introduced to the Legislative Assembly and the 
necessary regulations, policies and guidelines will be developed in consultation with 
all interested parties. 
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REFORMS TO THE EA PROGRAM IN ONTARIO 

SUMMARY 

Since it was proclaimed in 1976, the Environmental Assessment Act has been an important 

vehicle for improved environmental decision making in Ontario. The principles of the EA Act 

are still sound - evaluation of potential environmental effects, consideration of alternatives, 

broad definition of the environment, documentation of the assessment, public and government 

consultation and review, and where warranted, review by an independent tribunal. The EA 

program has helped to broaden the way we approach environmental problems. In today's 

world it is no longer acceptable for decisions affecting the environment to be made without first 

critically and publicly considering alternatives and the full range of effects on the environment. 

Despite its merits, the EA program is not without its problems. Experience with environmental 

• assessment has resulted in considerable and legitimate criticisms of the Act, its requirements 

and its administration. It is these problems which prompted a major review of the EA program 

by the Ministry of the Environment beginning in 1988. This resulted in a Discussion Paper, 

"Toward Improving the Environmental Assessment Program in Ontario" prepared by a Task 

Force within the Ministry. In December, 1990 the Minister of the Environment, Ruth Grier, 

asked the Environmental Assessment Advisory Committee (EAAC) to undertake the public 

consultation on the Discussion Paper and provide advice on the Task Force recommendations. 

The Minister emphasized the need to improve the effectiveness, fairness and efficiency of the 

EA program 

The Committee consulted extensively and received a broad range of views from over 170 

individuals, groups, and agencies. This included seven public meetings held across the 

province. Our Report is divided into two parts: Part 1, submitted on October 31,1991, addresses 

changes to the approval process and its administration; and Part 2, submitted on January 27, 

1992, examines the broader questions of application of the Act and class EAs. 

In the submissions to the Committee, there were a number of recurring, interrelated themes 

which point to the need to make the EA program more effective, fair, and efficient: 

O the lack of government commitment, 

O the length and cost of the process, 

O the need for greater direction and certainty, 
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• the emphasis on process rather than results, 

* the need for early and effective public involvement, and 

• the limited and inconsistent application of the Act. 

These concerns and criticisms are both significant and valid. The EA program has not nearly 

achieved its potential largely due to a lack of understanding of the principles embodied in the 

EA Act, its poor administration, and the natural aversion of proponents to open up their 

decision making to include the public. If the EA Act had been strongly supported and properly 

administered, it would likely not be in such disrepute today. Significant improvements can be 

made immediately through administrative changes and a fundamental change in commitment 

to the EA program by government. Such changes are absolutely necessary for the program to 

work. These alone, however, are not enough to address current weaknesses of the process and its 

implementation. It was evident from the submissions that both proponents and the public see 

the need for legislative changes to address their concerns. 

These concerns and other matters are addressed in the Committee's 96 recommendations for 

administrative and legislative changes which are highlighted below. 

CH411GES TO THE APPROVAL PROCESS 

The following summarizes the major changes that we are recommending for the EA approval 

process. 

Establishment of Timeframes - Realistic, but firm, timeftames should be established in 

the Act, and where more flexibility is required, established by policy. 

early Direction to Proponents - The need for early, meaningful direction is critical and 

can be achieved through: 

• provincial direction in the form of policies established under the Act; 

• guidelines developed on a sector-by-sector basis on EA requirements; 

• the requirement for an Environmental Assessment Proposal (EAP) which 

would outline the proponent's proposal for carrying out its EA; and 

• the opportunity for the proponent, public or agencies to request a review of the 

EAP by the EA Board. 
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Requirements for Public Consultation - Public consultation is an integral part of 

environmental assessment. Requirements for earlier and more effective consultation 

should be required by legislation. Legislative changes should ensure opportunity for 

public review of Environmental Assessment Proposals (EAPs), opportunity for public 

review of EA documents concurrently with government, clear and appropriate public 

notification, and greater public accessibility to EA documents. In addition, legislative 

changes are needed to improve how and when the public is funded to participate in the 

EA process. These components are needed to ensure that the public can participate 

meaningfully throughout the process. 

Improvements to Documentation - The proponent's EA Document should continue to 

explain its case for approval and to meet the requirements of the Act by describing 

the purpose of and rationale for the undertaking; alternatives to, and alternative 

methods of carrying out, the undertaking; the potential effects on the environment and 

actions to mitigate these effects; and an evaluation of the advantages and 

disadvantages of the undertaking and the alternatives. Additional information 

should also be required concerning: the proponent's EA process and other related 

planning; the cumulative effects of the undertaking; public and agency concerns and how 

they have been addressed; and post-approval compliance and effects monitoring. 

Expeditious Review of the EA - Government reviews of EAs have taken much too long 

and proponents have had no idea when they will be completed. In order to provide 

flexibility, certainty and a shorter process, we recommend two different review and 

approval routes which are dependent on whether the proponent requests a hearing 

before the EA Board. In the first route, where a hearing is inevitable, we recommend 

that the proponent have the opportunity to proceed directly and expeditiously to the 

EA Board. The second route would include a full government review with legislated 

timeframes. Under either route, an EA could be turned back if it is considered 

insufficient to make a decision. These recommendations would result in a significantly 

shorter timeframe (3 to 10.5 months depending on route chosen) from submission of the 

EA to the start of a Board hearing; if there is no Board hearing, it would take between 

95 and 11.5 months from submission until a decision by the Minister. 
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Combined Acceptance and Approval Decision - Currently, two separate decisions must 

be made: one on acceptance of the EA And the other on approval of the undertaking. In 

order to avoid the difficulties created by these two decisions, they should be combined 

into a single decision. The Minister, or the Board on behalf of the Minister, would 

make a decision to approve, approve with conditions, or reject an undertaking based on 

the proponent's environmental planning process, the environmental effects of the 

undertaking, and any policies that have been issued under the Act. 

Allowing for Changes following Approval - The Act should allow for some changes to 

an undertaking following an approval decision without requiring a completely new EA, 

provided that certain procedures are carried out. 

PROVINCIAL DIRECTION THROUGH POLICIES, REGULATIONS AND 

GUIDELINES 

In order to provide greater direction to proponents, the public and agencies, provincial policies 

are greatly needed. The Act should allow for the establishment of provincial policy 

statements that would guide the EA process. In addition, there is a need to develop policies, 

regulations and guidelines covering matters such as the Environmental Assessment Proposal, 

public and agency notices, contents of EA documents and government reviews, planning and 

public consultation, and the determination of reasonable alternatives. There is also a strong 

need for sector-specific guidelines to provide direction to proponents. Public consultation 

should be required for the development of all of these policies, regulations and guidelines. 

MONITORING 

One of the weaknesses in the EA Act is the lack of any requirement that undertakings, once 

implemented, be monitored for their environmental effects and their compliance with terms 

and conditions of approval. We therefore recommend that effects and compliance monitoring be 

required. 

ALTERNATIVE DISPUTE RESOLUTION 

One of the criticisms of the EA process is its adversarial nature, particularly at EA Board 

hearings. In order to address this problem, many conflicts can and should be resolved earlier in 
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the process and in a less adversarial, costly, and time-consuming way than a formal hearing. 

There are alternative dispute resolution methods, such as mediation, which could prove useful 

in the EA process. We recommend that an Office of Environmental Dispute Resolution be 

.established to promote, develop methods for, and possibly facilitate resolution of 

environmental disputes. 

EA BOARD HEARINGS . 

A major criticism of the EA process relates to EA Board hearings - their length, their cost, and 

their adversarial, formal and intimidating nature. It is imperative that the Board exercise 

considerably greater control over hearings and that changes be made to the hearing procedures 

to reduce their length by setting time limits, scoping the issues, using alternative dispute 

resolution methods, and implementing case management. In addition, the Board should adopt 

a more investigative role and make its proceedings less intimidating to the public. Finally, 

the Act needs to be amended in order to ensure that the Board has the clear legal authority to 

carry out its responsibilities more efficiently. 

JOINT ASSESSMENTS WITH OTHER JURISDICTIONS 

In order to avoid duplicate application of provincial and federal EA requirements, there is a 

need to develop joint mechanisms including joint hearings. It is crucial that any joint process is 

at least equivalent to Ontario's EA process. 

APPLICATION OF THE ACT 

If we want to make responsible and effective environmental decisions, the question of the 

limited application of the EA Act must also be addressed. In Ontario, the EA Act is applied on 

the basis of proponency - it applies automatically to public sector projects unless exempted, but 

only to private sector activities if they are specifically designated by regulation. Designation 

has only occasionally been used, with the exception of private waste disposal facilities. In 

addition, the Act has almost always been applied to individual projects rather than to plans 

or programs. 

In effect, and contrary to what many people believe, the EA Act has been applied to relatively 

few undertakings compared with the range of environmentally significant decisions that are 
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made throughout the Province, and compared with the Act's original intention. Entire areas of 

environmental significance are not assessed under the Act because they are undertaken by the 

private sector, and EM are rarely carried out at a program or plan level which would ensure 

.attention to cumulative effects of related undertakings. 

This situation is unacceptable if we want to ensure effective and fair environmental decision 

making. Unless other legislation is amended to provide for the same considerations as the EA 

Act, the Act should apply to all undertakings which may have a significant direct or indirect 

effect on the natural environment, regardless of proponency. 

The implications of such a recommendation are important. There will likely be resistance to 

expand the application of the Act primarily because of the unfortunate reputation of EA as a 

long, costly and adversarial process. However, these concerns can be addressed through the 

recommended changes to make the EA process much more efficient. 

The following highlights the areas which need to be addressed. 

Application to the Private Sector - Many private sector projects, such as hydro-electric 

power plants, have very significant impacts on the environment. In such cases, 

environmental assessments are clearly warranted and needed in order to ensure 

protection of the environment. Yet such assessments are now only required if carried out 

by the public sector, e.g. Ontario Hydro, even though there is no difference to the 

environment that the undertaking is a private rather than a public one. 

The current process of considering designations on a case by case basis, and only when 

there is a request to designate a project, has proven to be inefficient and ineffective. It 

is recommended that, instead, environmentally significant private sector undertakings 

should be designated by sectors or classes. The government should immediately 

designate private sector, hydro-electric generation and waste management facilities, 

and, as the Minister has indicated, should establish a multi-stakeholder task force to 

consult with the public and make recommendations on the application of the Act to the 

private sector. 

Application to Plans and Programs - Some projects when addressed individually have 

relatively insignificant environmental effects but when taken together may have 
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significant cumulative effects. In order to properly address the environmental effects 

of groups of related undertakings, the government should require integrated 

environmental planning of these activities before fundamental decisions are made. 

Greater emphasis should therefore be placed on carrying out EAs on, for example, 

overall waste management, water management, and transportation plans, rather than 

doing EAs on individual projects which flow from such plans. 

The effective application of the Act to provincial and municipal plans and programs 

will facilitate streamlined approval requirements for subsequent undertakings which 

may be developed under the plan or program. 

Assessment of Policies - Government policies also may have significant overall 

environmental effects, both positive and negative. Governments now require an 

understanding of the economic implications of their policy decisions. Other 

jurisdictions and government bodies are beginning to take steps to address environmental 

implications of proposed policies. Therefore, the basic principles of EA, though not the 

approval process, should be incorporated into the development of government policies 

that may have a significant direct or indirect effect on the natural environment. In 

addition, the government should appoint a Commissioner for the Environment to report 

to the Legislature on steps needed to improve consideration of the environment in 

decision making. 

Assessment of Technologies - Use of technologies, such as genetic engineering and waste 

disposal methods, can have significant environmental consequences. Prior assessment of 

such technologies could allow for a more streamlined EA process for individual 

undertakings which use them. We therefore recommend that the Act allow for review 

of technologies under the Act. 

EXEMPTIONS, DESIGNATIONS AND BUMP-UPS 

Under the Act, a public sector proponent may ask the Minister to "exempt" an undertaking from 

the requirements of the Act. Conversely, the public may ask the Minister to require an 

environmental assessment of a private sector undertaking by "designating" it under the Act. In 

addition, if an undertaking is subject to a class EA, the Minister may "bump up" the undertaking 

EA Reforms 	 7 	 Summary 
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to require an individual EA. The decisions on these requests represent the fundamental issue of 

application - that is whether an individual EA is to be required. 

in practice, review and decision making on these requests has taken much too long, has not been 

based on explicit criteria and in the end, has resulted in the denial of virtually all designation 

and bump-up requests. 

There is a need to establish criteria and procedures for timely decision making on designation, 

exemption and bump-up requests. These procedures should ensure increased public input into 

these decisions, increased government accountability and increased decision options for the 

Minister. 

USE OF CLASS EAs 

Class EAs have become an accepted approach to streamlining application of the Act to sets of 

undertakings which are similar in nature and generally have predictable and rnitigable 

effects. However, there remain significant problems that need to be addressed. Class EAs need 

to be given legal status under the Act. The Act should also limit the application of class EAs in 

order to ensure that the more significant undertakings follow the individual EA process. 

The Act should also specify the minimum requirements for the streamlined approval processes 

set out in Class EAs including: public and agency notices and consultation; consideration of 

alternatives; assessment of environmental effects; proper documentation; and an opportunity for 

the public to request a "bump-up" to an individual EA. 

Despite its name, class assessments have not in fact included actual assessments of 

environmental effects; rather, they have in practice only set out a streamlined approval 

process for individual undertakings in the class. There are, however, some classes of 

undertakings for which the environmental effects of the class as a whole should be assessed in 

order receive approval for the class EA. This is needed in cases, such as small scale hydro, 

where the activities taken together may have significant cumulative effects. 
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EA AND PLANNING ACTS 

There has been much criticism about both the overlap and lack of co-ordination between the EA 

and Planning Act approval processes. In addition, the Planning Act, on its own, does not provide 

for adequate protection of the environment, and neither Act adequately addresses cumulative 

and ecosystem effects. 

The Planning Act should be amended to incorporate the strengths and principles of the EA Act 

including the explicit and detailed identification and evaluation of alternatives and their 

environmental implications before land use planning decisions are made. The environmental 

planning and approval processes established under the two Acts should clearly define what 

approval requirements apply to specified undertakings and how approvals under one Act are to 

be respected in decision making under the other Act. 

EA ADMINISTRATION 

There has been much said about the administration of the Act including significant criticisms of 

the often poor and/or inconsistent advice provided by EA Branch. Good environmental decision 

making is dependent on the impartiality, openness, independence and accountability of the 

agency responsible for administering the Act. In order to ensure this, the government should 

replace the EA Branch with an Environmental Assessment Agency, located at arm's length from 

the operation of interested parties and reporting directly to the Minister. In addition, there is 

a need to provide increased support to EA planners through clear guidance, additional resources 

and training. 

EAAC 

The Environmental Assessment Advisory Committee has a continuing and valuable role to play 

in providing for public input and independent advice to the Minister on controversial matters 

under the EA Act. However, too often matters that warrant this input and advice are either not 

referred to the Committee or are referred much too late. The Minister should review and revise 

how and when rferrals.are made to EAAC in order to increase public input and independent 

advice on the implementation of EA program reforms, application of the Act, and other EA 

related matters. 
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IMPLEMENTATION . 

Our recommendations, taken as a package, address concerns about the current EA program, and 

- should result in improved environmental decision making in Ontario. The EA approval process 

would become more efficient and fair, and the Act would be applied to those undertakings 

needing environmental assessment. 

Implementation of these reforms will take commitment, time and resources. The most 

important, immediate task is to improve the EA approval process, including EA Board 

hearings, by making the necessary legislative changes. Concurrently, the government should 

aggressively undertake administrative changes and policy development in order to streamline 

the process. 

We appreciate that the EA process first needs to be made more efficient before the Act is more 

broadly applied. However, the proposed multi-stakeholder task force on application to the 

private sector should be established immediately so that its recommendations can be 

implemented when improvements to the EA approval process are put in place. Finally, it is 

important to ensure that there is proper environmental planning at the .more important level of 

decision making: programs, plans and policies. 

Because of the importance of the EA program to the First Nations, and the government's 

recognition of their inherent right to self-government, there is a need to give further 

consideration to the needs of First Nations within the EA process. Rather than delay 

implementation of needed EA reforms while consultation takes place with the First Nations, 

the Act should allow for future regulations and agreements to address their needs and concerns 

with respect to the EA process. 

These reforms should result in timely environmental decision making in Ontario that truly 

considers the environment and that meaningfully involves the public. 

EA Reforms 
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5. THE COMMMEE'S VIEW 

Strengths of EA Act 

The concerns and criticisms raised about the EA program are both 

significant and valid. Taken together, it is apparent that the program 

presents significant practical problems for proponents and other 

participants, and that the EA Act has not fully met the needs of the 

environment nor the expectations of the public. Unfortunately, because 

of these real and perceived problems, the EA program has gained a 

reputation that has been a major reason, in our view, for the lack of 

government will to apply the Act more widely, and ironically for the 

lack of sufficient resources for efficient administration of the process. 

Despite these problems, the EA program has significantly improved 

environmental decision making. It has helped to broaden the way we 

now approach environmental problems such as waste management, and 

the public has come to expect such changes as a matter of course. The 

principles embodied in the EA Act — consideration of alternatives and 

their environmental impacts, the broad definition of the environment, 

proper documentation, public and government consultation and review, 

and where warranted consideration by an independent tribunal - are 

sound. In today's world, it is no longer acceptable that decisions 

affecting the environment may be made without first critically and 

publicly considering alternatives and the full range of effects on the 

environment. Toronto's Ataratiri housing project, which was exempted 

from the Act, is an example of an undertaking that could have 

benefitted from an environmental assessment prior to the government 

making the costly decision to build housing on the contaminated lands. 

Concerns and 

criticisms 

It is largely due to a lack of understanding of the principles embodied in 

the Act, its poor administration and the natural aversion of proponents 

to open up their decision making to public scrutiny that the EA program 

has not nearly achieved its potential. 	However, before the 

environmental assessment process can win wider acceptance, it must, as 

stated by the Minister, become more effective, fair and efficient. 
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Historical 	 The EA program as we know it today is largely the result of decisions 

perspective 	made over the past 15 years by the provincial agencies acting as both 

proponents of undertakings and as administrators of the Act. During our 

public consultation and other Committee reviews over the past six 

years, the Committee has heard over and over how the EA Act is being 

poorly administered. This includes poor and inconsistent advice and 

direction from the EA Branch, the long and uncertain time it takes for 

completion of government reviews which are often of limited value, 

inappropriate bureaucratic and political involvement in the process, 

the consistent denial of designation and bump-up requests, and the 

length and cost of EA Board hearings. 

If the EA Act had been strongly supported and administered properly, 

it would likely not be in such disrepute today. Significant 

improvements can be made immediately through administrative 

changes and a fundamental change in commitment to the EA program by 

the government and senior civil servants. Such changes are absolutely 

necessary for the program to work, regardless of changes to the Act 

itself. The Task Force made a number of recommendations for 

administrative changes which would move in the right direction. But 

in the Committee's view these would not be nearly enough to correct 

current weaknesses of the process and its implementation. 

Amendments to 

EA Act 

Amendments to the EA Act will also be needed to address some 

significant problems, particularly if the needed changes in 

administration and commitment are not made. The Task Force made 

recommendations for such legislative changes. It was evident from the 

submissions that both proponents and the public see the need to build 

requirements into the Act that will help to address their concerns. 

We therefore begin our review with recommendations for legislative 

changes to the EA approval process. Subsequent sections deal with 

matters needed to support the process and its implementation, 

including: policies, regulations and guidelines; participant funding; the 

EA Board; and the administration of the process. We end with a brief 
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discussion of other important matters including class EAs, the 

application of the Act and its relation to the Planning Act, which are 

to be addressed in Part 2 of our report to the Minister. 
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24. CONCLUDING REMARK ON IMPLEMENTATION 

The Committee has set out in Parts 1 and 2 of this report a package of 

interdependent recommendations for reforms to the entire EA program 

in Ontario. If implemented properly, this package of reforms should 

result in significantly more effective, fair and efficient environmental 

decision making. We recognize that implementation of these 

recommendations will be a challenging and complex task requiring a 

commitment of resources by the government. Implementation of the 

needed reforms will also take time. It is important therefore to 

identify the priority areas for implementation. 

The most important immediate task is to improve the EA approval 

process, including EA Board hearings, by introducing the necessary 

legislative changes. Concurrently, administrative changes and policy 

development can begin the streamlining of the process. Until this is 

done, it will be difficult to broaden the application of the Act. The 

proposed task force on the private sector should be established 

immediately with the expectation that its recommendations would be 

forthcoming at the time of completion of changes to the EA approval 

process. In addition, since the success of the entire EA program is 

dependent on significant changes to the agency responsible for 

administering the program, establishment of an independent EA 

Agency should be a priority. 

It is also important to recognize that unless environmental assessments 

are applied at the level of plans, programs and policies, environmental 

planning will continue to be carried out incrementally and will not 

address the more important cumulative effects of environmentally 

significant activities. Although it will take time to extend application 

of the Act to all appropriate plans, programs and policies, there 

should be immediate steps to begin proper environmental planning at 

this level. 

EA Reforms 200 	 Sec. 24 - Concluding Remark 

  



ENVIRONMENTAL 

ASSESSMENT 

REFORM 

A report on improvements 
in program adrainist ration 

,1 • 

0 0 nt a ri o 
Ministry of Environnient and Energy 

•  Appendix 1 1 	9 8 



99 

MINISTER'S MESSAGE 

Since it began 17 years ago, Ontario's environmental assessment (EA) program has been 
very effective in preventing environmental problems. 

The Ministry of Environment and Energy is committed to building on the success of the 

program by making it clearer, more efficient and less costly. These were the goals of the Environmental 
Assessment Program Improvement Project (EAPIP), which was established in 1988. 

The EAPIP Task Force, after extensive consultation, published its final report in December 

1990. This report then was reviewed during a series of public meetings held by the Environmental Assessment 

Advisory Committee (EAAC)..EAAC submitted the final part of its report in January 1992. With this report, I 

am pleased to provide the EAAC report on EA reform for your information and reference. 

Those who took part in both the EAPIP and EAAC public consultations raised significant 

issues. The comments raised;  and the EAPIP Task Force and EAAC recommendations which resulted from 
those comments, were the building blocks for the EA reform initiatives and direction you see presented in this 
report. 

Many of the EA reforms outlined here in Environmental assessment reform: A report on 

improvements in program administration are already underway. For example, we have reduced the average. 

length of time it takes to prepare and publish EA reviews from 16 months to to months. We have published 

draft decision-making criteria by which we assess bump-up, designation and exemption requests. The ministry 

published more EA reviews in the 1991-92 fiscal year than in the previous four fiscal years combined. Similar 

performance was achieved in 1992/93. Furthermore, we are providing better direction to EA proponents 
regarding the requirements they need-to meet at the outset of their planning. 

We have decided to concentrate first on administrative measures CO improve the efficiency 

and clarity of direction in EA, enhance public consultation in EA and streamline the EA review and hearing 

process, rather than proceeding with immediate legislative reforms as recommended by the EAPIP Task Force 

and EAAC. I believe that the ministry, people undertaking projects and the public need experience working 

with these administrative reforms before .we can determine where legislative amendments are needed. 

Although the EA Aet will not be extended to apply to the private sector at this time, I am 
cOmmitted to the development of a regulation which applies the act comprehensively to private sector waste 

activities. As well, I will continue to review public requests to designate other select private sector activities 

under the EA Act. The. government also has passed.a regulation recently making select privately constructed 

municipal roads, sewage and water projects subject to class EAs. 

I would like to thank each of you who contributed to the development of these reforms and 

I look forward to your continuing role in their implementation. Together we can make the environmental 
assessment program.= even better protector of the environment. 

C.J. (Bud) Wildman 

July 19, 1993 
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REPORT SUMMARY 

What is environmental assessment? 

Environmental assessment, or EA, is a process that 
promotes good environmental planning in Ontario. 
The aim of this process is to protect and conserve 

Ontario's environment by considering the broad 

range of environmental effects which result from 
development activities and what the alternatives to 

those activities might be. Through these 
considerations, sufficient information on a proposal 
can be collected to allow an informed decision to be 
made. 

The authority for the EA planning process lies 
with the Environmental Assessment Act (EA Act), 
which came into force. in .1976. The purpose of the 

act is "the betterment of the people of the whole, or 
any part of, Ontario by providing for the 
protection, conservation, and wise management of 
the environment" The EA Act provides a broad 
definition of "environment" which includes not 
only the natural environment but also the social, 
cultural and economic components of the 
environment. . 

Currently, the EA Act applies to projects of 

Ontario government ministries and agencies and to 

municipal and conservation authority projects. 

Projects carried out by the private sector generally 
are not subject to the act. However, private sector 

projects can be made subject to the act if the 

potential environmental impacts are considered 

sufficient to warrant such action. 

Why the need for environmental 

assessment reform? 

By 1988, the purpose of the EA Act was still 
considered to be sound by the ministry. However, it 
was clear that the administration of the act needed 

to be improved and clarified in response to concerns 
that the process was too long, too expensive-and 

that more detailed guidance through the process was 
needed. The Environmental Assessment Program 
Improvement Project (EAPIP) was initiated to 

respond to this need. 

The guiding principles of EAPIP were to: 

• Make environmental decision-making easier; 

• Promote early and meaningful consultation with 

affected people; 

• Reduce the length of time it takes to complete 

EA reviews and to conduct EA Board hearings; 

• Provide clear, timely and consistent advice to 
people involved in the EA process; 

• Reduce the time and costs spent by people in the 

EA process; 

• Ensure that the purpose of the act is maintained 

or improved. 

The stated goal of EAPIP was: "to improve the 

EA program's effectiveness, fairness, efficiency, 

clarity, certainty and value for money," while 

maintaining the purpose of the act. 
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What will, this report do? 
The Ministry of Environment and Energy (MOEE) 
is now in the implementation stage of EA reforms. • 
This report sets out how the ministry will 
implement these reforms. In this report, you will 
find the following chapters: 

Chapter I explains how the ministry is 
processing EA documents more efficiently using a 
streamlined EA review process. 

Chapter 2. outlines the variety of methods being 
used to clarify instructions given in the EA process. 
These include new- documents to define the EA 
planning process, to interpret the EA Act and to 
define the roles of various participants in the EA 
process. All these documents will be written using 
clear, understandable language. 

In chapter 3; the methods by which the 
consultation process in EA will be made more 
effective are identified, as are the ways in which 
they will be implemented. 

Chapter 4 discusses ways in which the class 
environmental assessment process will be promoted  

and clarified. A class EA guideline is proposed to 
provide clear requirements for this significant 
clmponent of the EA. program. • 

The focus of chapter 5 is how more timely and 
effective EA Board hearings will be achieved. A 
variety of initiatives are proposed to reduce hearing 
cost and length. 

Chapter 6 explains how EA decisions by the 
Ministry of Environment and Energy will be made 
in a more open and accountable way and how the 
consideration of environmental effects will be 
broadened. As well., responsibilities for protecting 
the environment after the completion of a project 
will be made more clear. 

Chapter 7 provides a summary on how the 
individual EA process will be improved and chapter 
8 shows how the effectiveness of EA reform will be 
monitored. Appendix A provides a glossary of EA 
terms which are used in this report and Appendix B 
presents a -comprehensive list of the EA reform 
documents the ministry intends to produce. 
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CHAPTER 1. STREAMLINING THE EA REVIEW PROCESS 

One of the key goals ofEA reforms is to expedite the EA review and approval process. 

In the 1991-1992 fiscal year, more EA reviews were completed than in the previous four fiscal years 
combined. 

For the 1992-1993 fiscal year, 16 EA reviews were completed and published. 

More EA reviews completed 

20, 

5 
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84-85 85-86 86-87 87-88 88-89 89-90 90-91 91-92 92-93 

Fiscal Year 

The improvements presented in the chart above 
have .occurred as a result of the successful 

implementation of several reform initiatives, • 

including: 

• A more efficient review process 

In the ministry's administration of the EA program, 
new priority has been given to the timely 
completion of reviews and the provision of clear 

advice. 

The EA Branch is conducting concurrent public 

and government agency reviews-of EAs, providing 

members of the public with an opportunity to have 

their concerns addressed in the review as well as 

once the review is completed. This differs from the 
former practice which was to solicit public  

comment only-after the government review was 

completed. Standard notice formats and procedures 

are being developed to improve communication of 

information and to speed up the EA submission and 

review process. There are also continuing efforts to 

standardize the contents of the EA review. This will 
improve consistency and clarity and help focus the 
proponent on what the reviewers are looking for in 

an EA document. 

Finally, the minister is committed to reducing 

the time it takes to make decisions on EA approvals. 

The ministry intends to set out all timeframes 

associated with the EA process in MOEE policy. 

5 



   

1 0 4 

      

           

• Better stall-training and resourcing 

Recently Upgraded EA Branch staff training has 
improved the consistency and clarity of direction to 
EA Branch client groups. 'Increased resources have 
been assigned to the EA Branch to address problems 
with workload levels and with commitments to 
completion times for reviews. New units within the 
branch have been added. to implement EA reforms. 
A roster of consultants with EA-related expertise has. 
also been developed. The services of consultants are 
helping the branch, respond to peak work demands 
and provide specific expertise. Finally, a.manual has 
been prepared of all EA Branch practices and 
procedures. These practices and procedures guide 
staff on the effective administration of their duties. 

• A commitment to resolving issues of 

concern 

During the preparation and review of an EA, efforts 
towards resolving outstanding issues can consume a 
great deal of time. Channelling selected issues to 
alternative dispute resolution mechanisms, such as 
using trained mediators, has been tried and Will 
continue to be explored. Using this method of 
conflict resolution can reduce the length and 
number of hearings. 

The negotiation of terms and conditions of 
approval of an. undertaking also is being encouraged 
as a method to address outstanding concerns about 
an EA. This speeds up. the process and reduces the 
need for a hearing. 

EA review approval time shortened 

The EA reform gOal is to reduce the 
average length of the EA process - 
from submission to approval decision - 

to 12 months. 

EA approval times 

Historic 1976 - 1991 	24.6 months 
EA reform goal 	 12 months 
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List of reviews completed 1991-1992 fiscal year (April 1, 1991 - March 31, 1992) 

CLASS EA AND AMENDMENTS TO CLASS EA REVIEWS 

DATE NOTICE ISSUED 

MM/YY 

GT 	 Amendments to GO Transit Class EA 05/91 

OH 	 Minor Transmission Facilities Class EA 09/91 

MEA 	 Amendments to Municipal Sewage.& Water Projects Class EA 02/92 

ME4 	 0 	Amendments to Municipal Road Projects Class EA 02/92 

ACAO 	 Amendments to Water Management Structures Class EA 08/91 

INDrviDuAL EA REVIEWS COMPLETED 

GT 	 GO Train Service Expansion - Burlington to Hamilton 05/91 

MTO 	 Highway 6 (new) Hamilton to Caledonia 06/91 

PRIVATE 	Storrington Landfill - Laidlaw 08/91 

OH 	 Lake Gibson Small Hydro Generating Station 09/91 

MUN 	 Metro-Toronto/Leslie Street Extension 09/91 

MUN 	 TTC - SPadina Light Rail Transit 09/91 

MUN 	 TTC - Spaclina Subway Extension 09/91 

GRCA 	 Dunnville Boat Lock with Dam & Weir Rehabilitation 10/91 

OH 	 R.SI - Acton Quarry Landfill EA 11/91 

OH 	 Nobel Switching.Station 01/92 

OH 	 West of London - Bulk Electrical Transmission 01/92 

OH 	 Northeastern Ontario Transmission Reinforcement 02/92 

MUN 	 Howland/Little Current Waste EA 02/92 

Legend: ACAO, Association of Conservation Authorities of Ontario; GRCA, Grand River Conservation Authority; GT, 
GO Transit; MBA, Municipal Engineers Association; MGS, Ministry of Government Services; MNR, Ministry of Natural 
Resources; MTO, Ministry of Transportation; MUN, Municipality; OH, Ontario Hydro; OWMC, Ontario Waste 
Management Corporation 
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CHAPTER 2. CLARIFYING DIRECTION IN EA 

Defining the planning process: Environmental 
Assessment Proposals (EAPs) 

An EAP defines the planning process that will be 
followed by a proponent — someone undertaking a 
project .— to comply with EA requirements. Its 
intent is to ensure sound and consultative planning 
under the EA Act. The primary function of the 
EAP is to set out the proponent's plan for addressing 
the requirements of the EA Act. This information 
can then be shared with potentially interested 
groups/people to initiate discussion, identify 
concerns and stimulate conflict resolution early in 
the process. 

EAPs are optional for proponents. to prepare and 
follow. However, there are distinct advantages for 
proponents in using the EAP approach. EAPs can 
make it easier both for members of the public and 
for agencies to be involyedin a proponent's EA 
planning for a project; as well they can provide clear 
direction to the proponent early in the EA planning 
process. If the EAP is carefully prepared and 
followed, and the proponent carries out effective 
consultation before submitting the EA document to 
the ministry, a good EA and speedy •review should 
follow. 

EAP options 

Proponents will have three EAP options to choose 
from: sectoral EAP, individual EAP, no EAP 

SECTORAL EAP 
• Sets out EA planning process for specific types or 

sectors of undertakings 

• proponent follows, prescribed process set out in 
sectoral EAP 

• Where no sectoral EAP guideline exists, 
proponents are encouraged to prepare individual 
EAPs. 

The EAP should: 

1) describe the problem or opportunity 
being addressed by the EA project 
or study; 

2) define the area potentially affected 

by the EA project or study; 

3) set out how alternatives initially will 
be .considered through preliminary 
screening criteria; 

4) propose reasonable alternatives and 
list the criteria by which they will be 
evaluated; 

5) describe any associated planning 

and decision-making related to the 
EA. project or study; 

6) outline a public and agency 
consultation plan, including methods 

of consultation, a tentative schedule 
and appropriate contacts: 

7) list issues, concerns and propose 
resolution methods; 

8) indicate supporting studies that will 

be undertaken; 

9) describe the extent of 

documentation that will be 

prepared. 

A sectoral EAP sets out a detailed EA planning 
process for a type or sector of undertaking. Sectoral 
EAP guidelines are being prepared for: waste 
management facilities, electrical transmission 
facilities, major transportation facilities, major sewer 
and water facilities and waterfront parks. These 
guidelines are being prepared by the Ministry of 
Environment and Energy, or inconjunction with 
proponent ministries, to assist those undertaking 
projects in the preparation of EAs for undertakings 
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in a specific sector. Proponents are instructed on the 
alternatives that should be considered, criteria for 
reviewing, screening and evaluating those 
alternatives, methods to be used in selecting a site 
and how to prepare a public consultation plan. 

INDIVIDUAL EAP 
• proponent prepares•EAP specific to proposed 

undertaking 

• follows MOEE guideline on how to prepare an 
EAP 

An individual EAP is written by a proponent for 

a specific project early in the.planning process. Its 
intent is to provide a unique, detailed planning 
process for the particular undertaking. The EAP is 

shared with government agencies and 

persons/groups potentially interested in the project. 
It is used to stimulate early discussion of the project 

and to determine what the planning process for the 
project will be. 

The EAP is prepared following the Guideline for 
Preparing Environmental Assessment Proposals, 
published by the ministry in May, 1992. 

No EAP . . 
• proponent develops own EA planning process 

In this option, a person undertaking a project 

decides to proceed with the EA planning process, 

but not with an EAP. Essentially the proponent 

would proceed as in the past. 

EAPIP/EAAC public consultation 

One of the major concerns expressed to 
the EAPIP Task. Force and EMC by 
proponents was that they were not 
being given sufficient guidance on how 
to conduct their EA planning. The EAP 
concept was developed in response to 
these concerns to clarify what is 
expected of them early in their EA 
planning before significant time and 
money are expended. 

Interpreting the act 
To many people, the requirements of the EA Act 
and the general regulation under the EA Act 
(Ontario Regulation 334) can be complicated. As 

part of its EA reforms, the ministry intends to revise 

and clarify the language in Ontario Regulation 334 
and produce a user's guide in plain language to the 

EA Act. 

EA reform regulations which will be developed 
to clarify and interpret the act's provisions include: 

• Revision to Ontario Regulation 334 

• Regulation setting out EA document contents 

Guidelines which will be prepared to provide 

interpretation of the EA Act in plain language 

include: 

• Revised EA planning and approvals guide 

• Clarification of subsection 5(3) of the EA Act: 
Specifying its requirements 

• How to avoid common errors: An EA user 

guidebook 

• Guidelines 'for the preparation of proposal, plan 
and program EAs: How the EA Act can apply to 

proponents' big-picture initiatives 

• Planner's guide to the EA Act: A clause-by-

clause analysis of the act 

• Changes/clarifications to approved EAs: What to 

do when you need to change your approved 

project 
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EAPIP/EAAC public consultation 

Both the EAPIP Task Force and EAAC 
and discussed how the EA Act can be 
extended beyond what it currently 

applies to. EAAC, in particular, stressed 
the need to clarify how the EA Act can 
apply to proposals, plans and programs 

of activities or initiatives. The MOEE 

agrees and will clarify the requirements 
of such big-picture EAs, and the 
approval process for projects within 
them, in a guideline. The EA Branch is 

already working with transit and 

transportation proponents on the 

preparation of plan EAs. 

As part of its EA reforms, the Ministry of 
Environment and Energy is co-authoring a series of 
guidelines with specific provincial agencies and 
ministries which will: 

• improve guidance to proponents by telling them 
what ministries anct agencies want to see in EA 

submissions; 

• improve quality; of EAs and reduce review time; 

• provide MOEE staff with ability to assess 

completeness of EA documents submitted. 

At this time, the following core ministry/agency 
information guidelines have been prepared or are in 

preparation: 

• Ministry of Culture, Tourism and Recreation 

• Ministry of Environment and Energy 

• Ministry of Transportation 

• Ministry of Natural Resources 

• Ministry of Municipal Affairs 

• Ministry Of Agriculture and Food 

• Ontario Hydro  

What review agencies want to see • • 

in EAs 

The effective involvement of provincial 
ministries and agencies is critical to the 

successful administration of the EA 

program. Staff from such ministries and 
agencies: 

• participate in the: consultation 

process carried out•by proponents 

before they submit their EA, filling , 
such roles as reviewers, members 
of a working group or technical 

information sources; 

• provide guidance to proponents on 

what is required of them in the.  EA 

process; 

• review final EA documents when 
submitted, evaluate whether their 
areas of interest and responsibility 
have been adequately considered 
and provide a position on the EA 

documentand the proposed 

undertaking; 

• appear at EA. Board hearings, where 

necessary, to provide testimony on • 

how adequately their areas of 

responsibility have been addressed.. 
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Integration with other legislation 

• Harmonization between the Canadian 

Environmental Assessment Act and the Ontario 
EA Act 

The new Canadian EA Act is expected.to  be 

enacted at the earliest by the fall of 1993. 
Currently, four regulations which are necessary 
to implement the legislation are in preparation. 

A harmonized'hearings process covering the 
requirements of the federal and Ontario EA Acts 

has been agreed to by the two governments. This 
will negate the necessity of two separate EA 

hearings for one project. 

It also is desirable to harmonize the EA 

documentation required under the two EA acts. 

Such harmonization will ensure consistency and 
reduce potential conflicts, while simplifying the 

review and approval processes and reducing the 
time and money spent on EA reviews. 

• Harmonization between the Ontario EA process 
and the EA processes of Canada, provinces and 
territories will also be promoted by attempting to  

standardize EA process, documentation and 
planning procedures in different jurisdictions. 

The Canadian Council of Ministers of the 
Environment has initiated this work with its draft 
Framework for Environmental Assessment 

Harmonization agreement. 

• Harmonizing the relationship between the EA 

Act and the Planning Act 

The Ministry of the Environment and Energy 

participated in the work of the Commission on 
Planning and Development Reform (Sewell• 

Commission) to propose a land-use planning 
process which is less repetitive, more efficient 
and more environmentally conscious. As a result 
of the Sewell Commission's work, we will have a 

reformed land-use planning process which 

incorporates certain EA principles (i.e. the 

evaluation of alternatives, public consultation, the 
assessment of environmental effects) into land-use 

decision-making. 

11 
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CHAPTER 3. IMPROVING THE CONSULTATION PROCESS 

Effective consultation means involving those with 
an interest in a particular project in the deCision- • 
making for that project. Clearly defined , 
opportunities for input by those interested must be 
identified early' in the planning process. In the EA 
reform program, significant effort will be made' • 
towards improving consultation in the EA process. 

Merits of public consultation in the 

EA process 

• encourages interested 

people/groups to identify 

themselves early in the process; 

• provides for the early identification 

of issues; 

• enables early resolution of issues to 

occur; 

• provides opportunity for building 

trust and .co-operation; 

• fosters effective.  decision-making; 

• can mean avoiding a hearing. 

Success stories in consultation and 

conflict resolution 

ACAO 

The Association of Conservation Authorities of 
Ontario, in the development of its new Class EA for 
Remedial Flood and Erosion Control Projects, 
developed a full public consultation plan at the 
outset of the development of its class EA. This plan 
proposed how the public was going to be consulted 
and what the eventual class EA might look like. 
More than 400 groups and/or individuals were 
invited to comment on the plan. From this exercise, 
the ACAO was able to resolve issues as it prepared 
its class EA rather than after its completion. This 
class EA was approved by cabinet without the need 
for a hearing. 

SPADINA LRT/SUBWAY EXTENSION 

Both these transit projects resulted in requests for 
EA. Board hearings. In the Spadina LAT case, 15 
submissions were made to the Minister. A facilitator 
was appointed by the Minister to resolve concerns. 
In a one-day session, a series of conditions of 
approval were negotiated among the proponent, the 
ministry-and the citizens who made submissions to 
the Minister. These resolved the concerns so that 
there was no need for a hearing. In the Spadina 
subway extension case, the request for an EA Board 
hearing was withdrawn after a series of conditions of 
approval, agreed. upon by the proponent, were 
negotiated with EA Branch assistance. 

WA'rERLOO LANDFILL EXPANSION 

The Region of Waterloo received approval from 
the Minister in September 1991 to expand an 
existing landfill site. This undertaking was approved 
without.  the need for a hearing, primarily due to the 
extensive public education program associated with 
the planning of this project. Communities were 
actively involved in decision-making and significant 
concerns raised by the community were 
incorporated into the decision-making process. As a 
result, a sense of trust developed between the region 
and the community which contributed to the 
resolution of issues. 

Initiatives to improve public consultation 

in EA 

ENVIRONMENTAL ASSESSMENT PUBLIC 

CONSULTATION GUIDELINE 

The ministry is currently preparing a guideline to 
assist those undertaking projects in public 
consultation in the EA process. This document will 
describe consultation practices acceptable to the 
ministry, as well as discuss the advantages of 
different consultation options. 

12 



INDIVIDUAL EAP CONSULTATION PLANS 

Each environmental assessment proposal (EAP) 

prepared will contain a specific section devoted to 

consultation. This section will detail what 
consultation will occur, when in the planning 

process and with what groups. The method of 
consultation will be documented and accompanied 
by a statement of reasons for the consultation 

proposed. 

A GUIDELINE ON FIRST NATIONS INVOLVEMENT 

IN EA 

In accordance with the Statement of Political 
Relationship signed in 1991 between Ontario and 
the First Nations of Ontario, a guideline will be 
prepared suggesting how aboriginal people can be 
involved in the EA planning process. 

In addition to this guideline, opportunities for 
involvement of First Nations in the EA process also 
shall include: 

• Consultation with First Nations by those 

undertaking.projects 

- proponents shall be encouraged to actively 

consult with potentially affected First Nations 
early in their planning 

those undertaking projects shall follow MOEE's 

guidance document on Consultation with First 

Nations in EA 

- proponents shall identify the First Nations 

potentially affected by their EA projects and shall' 
prescribe how they intend to consult with those 
First Nations in each individual EAP. Also, 

sectoral EAPs will provide direction on how First 

Nations arc to be involved in the planning of 
projects in that sector 

- the EA Branch will prepare a regulation on the 

required contents of EA documents. A section 

on First Nations will be a requirement for all EA 
documents. 

• First Nations involvement in EA reviews 

First Nations potentially affected by an EA 

project will be notified when an EA document is 

submitted to the 'Minister and will be provided 
• with an opportunity to review the 'document at 

the same time as government reviewers 

- a specific section in EA reviews will be dedicated 

to First Nation comments and resolution of First 
Nation issues 

- First Nations will receive a copy of the Notice of 
Completion of EA Reviews for all EA projects. 

PARTICIPANT FUNDING 

During the planning of some past EA projects, 
persons or groups interested in those projects have 
commented that they lacked the financial or 

professional resources to adequately participate in 
the planning of those projects. 

In such circumstances, the EA Branch has 
encouraged proponents to provide funds to 

interested persons or groups at this planning stage of 
the EA process. This participant funding has been 
useful in providing resources to interested 

persons/groups to be more directly involved in 

consultation and decision-making. Though not 

mandatory, the EA Branch will continue to 

encourage this public consultation mechanism 

where it thinks it may be beneficial. 

STANDARDIZING EA NOTICES 

EA notices published in newspapers will be 
improved to be more useful to interested groups or 
people. All EA notices are being standardized to 
increase clarity, eliminate jargon and communicate 

necessary information. 

13 



EA DOCUMENT AND EA REVIEW CONSULTATION 

SECTION 

For each EA document.submitted to the Minister, a 
section derailing the proponent's consultation will 
be required. This will include the method(s) of 
consultation employed, when it was employed in 
the planning process, the people/groups involved, '  

the issues identified and the results of consultation. 
When an EA is submitted, a concurrent 
public/agency review will be initiated which will 
give the public the opportunity to be involved in 
the EA, review: In evaluating the EA document, a 
separate section will be devoted to public input to 
the EA review. 

REVISED CITIZEN'S GUIDE TO THE 

ENVIRONMENTAL ASSESSMENT ACT 

The existing guide, which provides the public with 
a brief, but readily understandable, explanation of 
the EA Act, will be revised. The purpose of this 
revision is for the new guide to reflect EA reform 
initiatives and to ensure easy comprehension of the 
act. 
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.How you will be consulted on, EA 
. reform implementation 

'Depending on the EA reform initiative, 
consultation with affected people or 
groups will take different forms. This 
consultation will be guided by the 

following principles: 

• • the ministry will consult with all 

affected groups or people on all 
reform initiatives; 

• 	draft reform initiatives will be 
circulated to affected groups or 

people for review/comment; 

the first draft of EAP guidelines will 

be prepared in consultation with 

selected groups or people (i.e. those 
with special interest in a particular 
guideline); 

• 	certain EA reform initiatives will be 
referred by the Minister to EAAC for 
it to carry out an open public review. 

EAAC's advice will also be sought on 

.other EA reform initiatives; 

• full public consultation will be 
undertaken for all sectoral EAPs; 

• select reform initiatives will be 
tested on a trial basis before 

finalizing; 

• reform regulations will proceed 

through the formal regulation 

approval process, including 

associated consultation; 

• consultation on proposed reforms 

can include: 

- group workshops 

- document circulation for comment 

- public meetings 

- specific stakeholder meetings 

- telephone discussions 

- inter-ministerial liaison committee 

meetings. 



17.2% Exemptions 

EAPIP/EAAC public consultation 

Many people commented to both the 
APIP,Task Force and to EAAC that the • 

MOEE's requirements for class EAs are 
unclear and that their application to 
various types of project is vague. In 
response to these concerns a class EA 
guideline is being prepared by the MOEE 
that: 

• defines class EAs; 

• sets out MOEE's requirements for 
class EA documentation; 

• prescribes a standard class EA 
planning process; 

• prescribes standard class EA 
administrative procedures. 

As new class EAs are submitted for 
approval, or as existing class EAs are 
revised, they will need to reflect the 
class EA reforms set out in the class EA 
guideline. 

113 
CHAPTER 4. CLARIFYING AND PROMOTING CLASS ENVIRONNIENTAL 
ASSESSMENTS 

Class environmental assessments (clacs EAs) play an 
extremely significant role in the EA program in 

Ontario. A class EA is a document which sets out a 

streamlined environmental assessment planning and 
approval process for a class of undertakings which 

have predictable environmental effects and which 
are not of a size, scale or strategic significance 
warranting an individual EA. For many types of 

projects subject to the act, adhering to the approved 
procedures set out in a class EA is the manner in 
which the requirements of the EA Act arc met. 

Of the 12 clacs EAs currently approved in the EA 
program, few have similar administrative procedures 

and some have significantly different planning 

processes. This situation has demonstrated a need for 
better public understanding and, therefore, a need 

for consistency of process and class EA 
requirements. Sec table on page 16 for a 

comprehensive listing of all class EAs in the EA 
program. 

6.2% Individual EAs 

Over 76% of undertakings 

subject to the EA Act are 

planned and approved 

through a Class EA process 

1% of undertaking go to hearings * 

. * 	Statistics based on a survey of three major groups with undertakings requiring EAs in the years 1986-1990 (Ontario 
Hydro, Ministry of Transportation, the Metropolitan Toronto and Region Conservation Authority). 
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Current class EAs in the program 

Title of class EA 
	

Proponent 
	

Approval date 	Current status 

Small Scale MNR Projects* 

Fishery Reclamation 

MNR 	Oct/92 

MNR 	May/87 

Expires Oct/96 with opportunity 
for 1 year extension by Minister. 

Approval extended until Dec/94. 
Amendments to class EA being 
discussed between MOEE and 
MNR. 

OH 

MTO 

GO 

Municipal Road Projects 

Sewage and Water Systems 

Municipal Water and 
Wastewater Projects 

Remedial Flood and 
• Erosion Control Projects 

Minor Transmission Facilities.  
Provincial Highways Program 

Commuter Facilities  

June/93 	Expires June/98. 

Sept/83 	Approval extended until May/94. 
Approval will not be renewed as 
new MOEE sewage and water 
projects will be carried.  out under 
the MEA class EA for Municipal 
Water and Wastewater Projects. 

June/93 	Expires June/98.- 

Feb/93 . 	Expires Feb/98. 

Apr/92 

• Nov/92 

Feb/87 

MEA 

MOEE 

MEA 

ACAO 

Expires Apr/97. 

Expires Dec 1/97 

Approval extended to Dec 31/93. 
New class EA currently under 
review. 

Approval extended to Dec 30/93. 
Approval decision on new class EA 
expected in fall of '93. 

Approval extended to Dec 30/93. 
Approval decision on new class EA 
expected in fall of '93. 

EA Board hearing concluded. 
Board decision expected in 
Oct/93. 

Expires Dec 9/97. 

Shoreline and Riverbank 
Improvements 

Modification to Hydro 
Facilities 

OH 	 Dec/87 

OH 	 Dec/87 

Timber Management' 	MNR 

Parent class EA for • 	 MGS 	 Dec/92 
Realty Projects 

Small Scale MNR. Projects: Access points and docks; Access roads; Dams and dykes; Fish stocking in new waters; 
Fishways; Shoreline and streambank stabilization; Water-related excavation, dredge and fill activities; Ponds; Solid waste 
disposal; Canoe routes. 

Proponent legend: MNR. - Ministry of Natural Resources; MEA - Municipal Engineers Association; MOEE - Ministry of 
Environment and Energy; ACAO 7 Association of Conservation Authorities of Ontario; OH - Ontario Hydro; MTO - 
Ministry of Transportation; GO - Go Transit; MGS - Ministry of Government Services (Management Board); OFIA - 
Ontario Forest Industries Association. 
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CHAPTER 5. ACHIEVING MORE TIMELY AND EFFECTIVE HEARINGS 

The Environmental Assessment Board is an 
administrative tribunal, set up under the EA Act, 

which conducts hearings and renders 
environmentally significant decisions on complex 
and controversial matters referred to it by the 

Minister. One per cent ofprojects subject to the act 
require an EA Board or Consolidated Hearings 
Board hearing. The EA Board exercises the 

Minister's decision-making powers upon referral of 
a project to the board by the Minister and its 

decisions are final. However, the hearings process 

has been criticized for being too costly and time-
consuming. 

EA hearing reform goals 

• To reduce average length of the 
hearings process to 10 months 
from 20 months 

• To reduce average hearing length to 

six months from 12 months 

• To render decisions within 90 days 

of hearing completion 

EA HEARING REFORMS 

The EA Board has taken the following initiatives to 

achieve the EA hearing reform goals: 

• assigning case managers to hearings and 

developing case management techniques for 

various types of hearings; 

• eliciting, at preliminary hearings, good estimates 
of hearing time required and holding hearing 

parties to those estimates; 

• using preliminary hearings to clearly define issues 

in contention so that evidence and argument can 
be confined to those issues; 

• requiring pre-hearing settlement conferences 
where the board is satisfied that some benefit can 

result; 	• 

• allowing filing of evidence without oral 
presentation and establishing specific timeframes 

for oral summaries of evidence; 

• increasing the use of alternative dispute 

resolution; 

• increasing EA Board member training to achieve 

efficient hearings; 

• dismissing referred matters early if the board is 
satisfied that they cannot succeed; 

• ordering more work on referred matters, if 

needed. 

EAPIP/EAAC public consultation 

Several proponents expressed their 

concerns to both the EAPIP Task Force 
and to EAAC that EA Board hearings 
take too long and cost too much. The 

Ministry of Environment and Energy and 

the Environmental Assessment Board 
have embarked upon all the above-noted 

improvements to the board's 
administrative procedures to shorten 

the hearings process while maintaining • 

the integrity of the board's decisions. 

INTERVENOR FUNDING 

The Intervenor Funding Project Act was passed in 

1988 to establish a pilot project for a four-year 

period. The act states that persons or groups with 
concerns about an environmental assessment that is 
going to a hearing may be allocated funds as 

intervenors so they may more effectively put 

forward their concerns to the board. Before the 
hearing takes place, board members not associated 

with the hearing itself sit on a funding panel to 
determine which intervenors will receive funding 
and how much they will receive from the person or 

persons undertaking the project. The act was 

extended for an additional four-year period in 1992. 
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CHAPTER 8. ENHANCING ENVIRONMENTAL ACCOUNTABILITY 

The intent of the EA program is that the• 
environment is protected in the planning and 
implementation of development projects. Those 
undertaking projects have a responsibility to 
demonstrate leadership by planning and designing 
their projects in an.environmentally sound manner. 
The Ministry of Environment and Energy has taken 
responsibility by improving the environmental 
accountability of the EA program. The ministry will 
carry out the following EA reform initiatives to 
improve its environmental accountability in the EA 
program. 

THE MINISTER WEIL PROVIDE WRITTEN REASONS 

FOR ALL EA DECISIONS 

The information considered and the reasons for 
decisions made by the Minister will be provided to 
improve the openness and *fairness of the process. 

THE MINIVIER WILL PUBLISH A POLICY SETTING OUT 

DECISION-MAKING CRITERIA 

Draft criteria have been developed to-  clarify and 
assist in EA decision-making for exemptions, 
designations and bump-ups. Exemptions are cabinet 
decisions to remove the application of the act from 
an activity or group of activities subject to the act. 
Designations are cabinet decisions to apply the 
requirements of the act to an activity or groups of . 
activities which are not covered by the act. Bump-
ups are Minister's decisions to raise the status of a 
project from one being planned in accordance with 
an approved class EA to one requiring an individual 
EA review and approval. Any person can request 
the Minister of Environment and Energy to exempt, 
designate or bump up an undertaking. The 
Minister, before making any of these decisions, can 
seek the advice of EAAC. In two recent cases, the 
Minister requested EAAC's advice on: 

• whether to designate the Megasin Lake Timber 
Management Plan (proposed northeast of Sault 
Ste. Marie) under the EA Act (the Minister 
decided to designate arid, the proponent, the 
Ministry of Natural Resources, is carrying out 
the individual EA process); 

• whether to bump up the Ajax Water Supply 
Plant to an individual EA. (The Minister did not 
bump it up, but terms and conditions of the 
Minister's decision, developed through EAAC, 
responded to concerns of the public regarding 
the water supply plant.) 

Exemption, designation and bump-up decisions 
can have significant environmental implications. For 
this reason, the ministry has drafted the criteria used 
by staff to evaluate exemption, designation and 
bump-up requests made -by the public. Once a trial 
use period is .completed for these draft decision-
making criteria, they will become ministry policy. 

ADDRESSING CUMULATIVE ENVIRONMENTAL EFFECTS 

The evaluation of environmental effects which 
result from the combination of a 'number of 
development activities is a science which is 
evolving. Guidance is needed for persons 
undertaking projects, review agencies and the 
public. The ministry will prepare a guideline to 
respond to the need for workable, practical 
direction in the assessment of cumulative 
environmental effects. This guideline will focus on 
what indicators in the natural, social and economic 
environment should be used to assess cumulative 
environmental change. These indicators could be 
based upon the components of the environment we 
value the most and could be drawn from state-of-
the-environment reporting currently underway in a 
number of Canadian jurisdictions. A collaborative 
effort is underway with EA administrators across 
Canada toward developing a uniform approach to 
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cumulative effects assessment. An approach using 
indicators is seen only as an initial response to this 
issue. Ultimately a more comprehensive, 
ecologically-based approach may emerge from the 
work being done at universities, research institutes 
and government agencies. 

MONITORING FOR COMPLIANCE AND EFFECTIVENESS 

WILL BE IMPROVED 

The effectiveness of the EA. process in protecting 
and enhancing the environment will be monitored 
and evaluated. This will include monitoring how 
adequately proponents comply with corrunitrnents 
made in their EM and monitoring the effectiveness 
of their mitigation measures. A guideline will be 
prepared to assist proponents in these exercises. 
Ministry staff also will be trained in their role in the 
monitoring of EA projects. 

MOFtE CONSISTENT CONSIDERATION OF THE SOCIAL 

ENVIRONMENT WELL BE EXPECTED 

A guidance document will be provided for 
consideration of the social environment in EM. 
People undertaking projects currently have little 
direction in how to assess the effects of projects on 
people and their communities. 
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CHAPTER 7. ENHANCEMENTS TO THE EXISTING INDIVIDUAL EA 
PROCESS 

The existing individual EA process will be 

improved as result of the following reforms: 

• Introduction ofEAPs 

ensures planning process is developed for 
majority of individual EAs 

- standardizes planning processes for sectors of 

activities 

expedites issue identification and resolution 

• Average EA timeframe, from submon to 
approval decision (without a hearing), of 12 
months 

- expedites approvals of proposed undertaking 

- provides certainty about duration of process 

• 	Revised notice process 

- expedites EA Branch administrative processing 
of notices 

standardizes and clarifies notices 

• Enhanced public consultation • 

- provides for increased consultation 
opportunities in process (EAPs, concurrent 
public and agency EA reviews) 

- provides for consultation earlier in process 

• Standardized EA documentation 

- ensures. all major review areas covered 

- provides for development of easily understood 

format 

develops consistent format for EA documents 

and EA reviews.  

- clarifies what areas will be covered in review 

• Concurrent public/agency reviews ofEAs 

permits public review of EA earlier in process 

provides opportunity for issue resolution and 

setting of terms and conditions  

• Minister's standard decision-making timcfarrres 

- provides certainty to process riming 

- clarifies Minister's timing objectives 

• Terms and conditions ofEA approval 

- makes issue resolution easier 

- reduces frequency of undertakings proceeding 
to hearings 

- speeds up project decisions 

• Monitoring program 

- assesses compliance of project, when built, 
with approval conditions 

- provides opportunity to determine project's 

actual environmental effects 

- enables remedial action to occur, where 
appropriate 

20 



119 

CHAPTER 8. EA REFORM PERFORMANCE INDICATORS 

To help the EA Branch monitor the improvements 
of EA reforms, performance indicators for the EA 

process have been identified. These are: 

• The reduction of average EA decision times to 

12 months from 24.6 months where a hearing is 
not required; 

• The reduction of average hearing length to 6 
months from 12 months; 

• The delivery of EA board decisions within 90 
days of completion of hearing; 

• The provision of written, clear guidance on a 

number of EA matters (see appendix B). 

Conclusion 
The administrative reforms presented in this report 
are expected to provide an effective, efficient, fair, 
clear, decisive, economical and environmentally 
conscious EA program in Ontario. This was the 
goal of the Environmental Assessment Program 
Improvement Project when it began in 1988. Much 

of this work is well underway now with 

demonstrated improvements being realized. 
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2300, rue Yonge 
C.P. 2382 
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Toronto (Ontario) 
M4P 1E4 
416/323-4806 

Fax: 416/323-4997 

THE HEARING PROCESS: DISCUSSION PAPERS ON PROCEDURAL 
AND LEGISLATIVE CHANGE 

Outline of Discussion Papers for Roundtable Meetings 

Paper No. 

1.  

2.  

Content 	 Page No. 

Preamble: - improvement of procedures 	 1 

Requirements for Meetings of Expert Witnesses without Counsel: 	3 
- counsel to review agreement; 
- or, no ratification by counsel. 

3. Meetings of Parties for the Purpose of Preparing a Statement 
	

6 
of Agreed Facts and a List of Outstanding Issues: 

- requests to admit; 
- meetings before and during hearing. 

4. Pre-Hearing Mediation and Conciliation by Board Members or Staff: 	9 
- mediation and conciliation; 
- pre-hearing conference. 

5. Use of Pre-filed Evidence: 	 12 
- preliminary hearing to determine which documents 

accepted "as read". 

6. Motions for "Non-Suit"/Early Dismissal or Application. 	 14 

7. Alternative Means of Examination of Expert Evidence: 
	

16 
- appearance of experts from all parties on same 

topic to appear simultaneously; 
- limits on cross-examination. 

8. Imposition of Time Limits for the Presentation of Oral Evidence: 	19 
- limits on evidence-in-chief, cross-examination, 

re-examination. 

9. Relegation of Procedural and Other Non-Evidentiary Matters to 
Consideration Outside the Actual Hearing Hours. 	 22 
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10. Tirciing of Fairness Challenges: 
	

24 
- objections raised during hearing; 
- immediate judicial review application; 
- time limits on judicial review applications 

and Cabinet appeals after final decision. 

11. Contempt Powers. 	 26 

12. Use of Board Counsel and/or Technical Staff and Definition of 
	

28 
their Roles: 

- case mansger, liaison officer, editor, 
librarian, researcher, counsel; 

- panel may consult; 
- privilege for notes, working papers, draft decisions. 

13. Use of Costs Powers as a Penalty: 
	

32 
- "offer to settle" procedure; 
- denial of costs and order to pay costs as penalty; 
- costs against counsel. 

14. Other recommendations and suggestions. 
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Fax: 416/323-4997 

July 5, 1991 

Dear 

Thank you once again for participating in the Board's efforts to review our process in order 
to reduce the length and cost of the hearings, while maintaining and improving a fair and 
open process. 

On March 25, 1991 the Board submitted its recommendations to the Environmental 
Assessment Advisory Committee (which is studying a proposal to revamp the entire EA 
process from beginning to end). The introduction to that document (attached) sets out the 
Board's general direction for the future. It suggests that "the next basic adaptation of the 
EA hearing process is to accelerate the introduction of the most useful features of what the 
Board defines as the investigative model". It also states the Board's belief that "an enhanced 
investigative role for the EAB is not, inconsistent with the adversarial model". 

One of the specific recommendations to EAAC dealt with a proposed approach to plan-type 
hearings. We believe that such EAs, which involve.undertakings that are large and complex, 
have implications for both the design and documentation of the EA, and for the EA 
hearing. For the first, much more attention will have to be given to the staging of 
undertakings and assessments, and to the monitoring of compliance with Board "terms and 
conditions" and of the environmental effects of plans. Hearings could begin with an open 
public forum in the EAAC style and continue in the usual adjudicative style for the 
presentation of contentious expert evidence. 

Having participated in the EAAC review of the EA process as a whole, the Board believes 
that many of the problems associated with the hearing process should be alleviated by 
overall system changes. 
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The Environmental Assessment Act could be described as having two stages: i) the 
preparation, submission and government review of the environmental assessment, and the 
decision of the Minister or the referral to the EAB for a hearing and decision on the 
acceptability of the EA and the approval of the undertaking. 

It is clear that the length and cost of the EA process are related to both the preparation 
period and the hearing itself. It is also clear that the effectiveness of the process affects not 
only the length and cost of the hearing, but also the final decision. 

With respect to the hearing stage of the process, the Board learned a good deal from the 
responses to the Discussion Papers and from the Round Table meetings. Some 
representative responses were: 

• the procedures that were proposed to shorten and streamline the hearing process 
were perceived by many members of the public to make the process more 
complex; 

• some felt that the hearing process has become too adversarial and too much the 
domain of lawyers; 

• the lawyers, public interest advocates, and some citizens groups expressed the view 
that the adversarial process is the best process for exposing the truth; 

• most of the procedures proposed in the Discussion Papers could be described as 
"tinkering" and did not address fundamental concerns; and 

• the Board must take more control over its hearings and it has the jurisdiction, 
without legislative change, to do so. 

The Board now proposes to proceed as follows: 

1) 	In general, the Board intends to continue to pursue processes and procedures that 
will introduce the most useful features of an investigative role for the Board while 
retaining the productive features of the adversarial approach. In this way, it hopes to 
continue to increase effective public participation in the process and to exert more 
control over the conduct of the hearing. The challenge for the Board is to determine 
how to obtain the right inn( of the two approaches. The goal is to serve the public 
interest by obtaining the information necessary for wise decision-making in the least 
costly and time consuming manner. 
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2) The Board intends to expand on its case management system. Parties will be asked 
to develop, with a Board case manager, a work plan for each hearing. This will 
provide an opportunity to select the most appropriate procedures for each case. The 
case management approach will be used to facilitate the determination of issues, the 
agreement on facts and issues in dispute, and to eliminate or at least reduce as much 
as possible, unnecessary delays and "trial by ambush". 

3) The Board will continue, in appropriate cases, to require expert witnesses to meet 
without counsel on a without prejudice basis, but counsel will have an opportunity to 
become involved before any agreement is reached. 

4) Pre-hearing mediation will be used in appropriate cases. It will be voluntary, but a 
refusal by a party to participate may be considered at the costs award stage. 

5) No changes are proposed to the current requirements for prefiled evidence. 
However, greater efforts will be made to limit oral evidence in chief on the basis that 
the evidence has already been filed. Procedural directions may provide time limits 
for examination in chief for each party. This issue may be further resolved by 
meetings with the case manager or by the panel setting limits after hearing 
submissions from the parties. 

6) The Board does not propose to adopt, as a general policy, alternate means of 
examination of expert witnesses, but does contemplate that individual panels of the 
Board could adopt different consensual approaches. 

7) The Board will continue to retain Board counsel and expert advice as necessary. 

8) Costs principles are being developed through individual hearings. Costs awards will 
continue to reflect the view that a party requesting costs should have made a positive 
contribution to the hearing and increased the Board's understanding of the issues. 

In terms of the Board's specific recommendations for the first stage of the process, prior to 
a hearing being held, the following are worthy of note: 

1) 	The Board supports the EA Task Force proposal for a scoping hearing by the Board 
in the early stages of preparation of the environmental assessment, at the stage where 
an Assessment Design Document is to be developed. The Board's support for 
scoping of the EA is on condition that: 

• generic guidelines for the environmental assessment of similar type projects have 
been established and are in effect; 
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• adequate notice and broad public involvement have occurred before the scoping 
hearing, and 

• intervenor funding has been available to allow the public to participate effectively 
in the scoping hearing. 

2) 	The Board has recommended that the Environmental Assessment Act be amended to 
eliminate the requirement for two decisions, one on acceptance of the EA and the 
second on whether the undertaking should be approved. The Board believes that the 
consideration of the acceptability of the EA should be part of the decision as to 
whether an undertaking should be approved. Further, the Board has recommended 
that the EA Branch Director should have the authority to determine whether an EA 
is incomplete or needs further work before being sent on to a hearing. 

The Board has recommended that, if the EA Act retains the provision for Cabinet 
review of EAB decisions, a Cabinet decision with reasons should be released within 
90 days of the filing of the appeal. If there is no appeal to the Cabinet or if an 
application for judicial review is not submitted to the Divisional Court within 28 days 
of the issuance of the Board's decision, then the decision of the Board should be 
final. 

The Board responded, as well, to the EA Task Force proposals regarding Joint 
Federal/Provincial or multi-provincial projects, by supporting the Task Force 
recommendation for joint hearings provided that, on a case-by-case basis, the process is 
acceptable to each jurisdiction. The Board also endorsed the proposal that the government 
should incorporate environmental considerations at the policy formation stage. 

In terms of specific changes to the Board's Rules and to the legislation itself, we are 
adopting or recommending the following at this time: 

1) The Rules will be amended to permit the Board to require that, in appropriate cases, 
expert witnesses meet without counsel. The results of their meetings will not be 
binding, nor the subject of evidence, unless counsel agree that a joint statement can 
be submitted to the Board. 

2) The Rules will provide that meetings of parties to prepare statements of agreed and 
disputed facts and issues may be required. 

3) The Rules will provide for voluntary pre-hearing mediation. 
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4) 	The Rules will be amended to allow panels, in their procedural directions, to provide 
time limits for examination in chief for each party. Submissions, and estimates of 
time sought, would be heard before any determination on time limits was made. 
However, limits on direct examination may be unnecessary if the legislation is 
amended to give the Board authority to set time limits for each hearing as a whole 
and to apportion times for particular parties' cases or for phases of evidence. 

Legislative change would not, in the Board's opinion, be necessary in many instances. For 
example, the Board considers that it has the inherent power to dismiss applications at an 
early stage where it is established on a balance of probabilities that the proponent is 
unlikely to succeed. Also, the hearing of motions and procedural matters may be restricted 
at the discretion of individual panels to times when witnesses would not otherwise be 
testifying, with the objective of reducing procedural wrangling. 

Once EAAC has made its recommendations, and the government has decided its approach, 
the Board will further review its Rules of Practice and Procedure and seek public comment. 
Until that time, we will continue to work toward increasing the efficiency of our hearings 
and making our process more accessible. 

Yours truly, 

Grace Patterson 
Chair 

c: GP-147 
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Related Legislation  

Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982 

Consolidated Hearings Act, R.S.O. 1 990 c. 0-29 (CHA) 

Environmental Assessment Act, R.S.O. 1990 c. E-18 (EAA) 

Environmental Bill of Rights, 1993, S.O. 1993 c. 28 (EBR) 

Environmental Protection Act, R.S.O. 1990 c. E-19 (EPA) 

Evidence Act, R.S.O. 1990 c. E-23 

Farm Practices Protection Act, R.S.O. 1990 c. F-6 

Freedom of Information and Protection of Privacy Act, R.S.O. 1990 C. F-31 

Intervenor Funding Project Act, R.S.O. 1990 c. 1-13 (IFPA) - terminated in 1996 

Municipal Act, R.S.O. 1990 c. M-45 

Niagara Escarpment Planning and Development Act, R.S.O. 1990 c. N-2 (NEPDA) 

Ontario Energy Board Act, R.S.O. 1990 c. 0-13 

Ontario Municipal Board Act, R.S.O. 1990c. 0-28 

Ontario Planning and Development Act, 1994, S.O. 1994 c.23 

Ontario Water Resources Act, R.S.O. 1990 c. 0-40 (OWRA) 

Pesticides Act, R.S.O. 1990c. P-11 

Planning Act, R.S.O. 1990 c. P-13 (Provincial Policy Statement issued May 1996) 

Statutory Powers Procedure Act, R.S.O. 1990 c. S-22 (SPPA) 
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Ministry of Environment and Energy 

PART I: see background information on SEV index page or click here 

PART II: Ministry Mandate 
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The mandate of the Ministry of Environment and Energy is to protect the quality of the 
natural environment so as to safeguard the ecosystem and human health; coordinate the 
government's energy supply and demand-related activities; and foster the efficient use and 
conservation of resources. 

PART III: Guiding Principles for the Ministry of Environment and 
Energy 

The following guiding principles will be among the tools used by the Ministry of 
Environment and Energy to apply the environmental values set out in the purposes of the 
EBR when making decisions that might significantly affect the environment. 

Tli6 Ecosystem Aivroach 

The Ministry will adopt an ecosystem approach to environmental 
protection and resource management. This approach views the 
ecosystem as composed of air, land, water, and living organisms, 
including humans, and the interactions among them. 

When making decisions, the Ministry will consider: the 
cumulative effects on the environment; the interdependence of 
air, land, water and living organisms; and the interrelations 
among the environment, the economy and society. 

Environmental Protection 

The Ministry's environmental protection strategy will place 
priority first on preventing and second on minimizing the 
creation of pollutants that can damage the environment. When 
the creation of pollutants cannot be avoided, the Ministry's 

http://www.ene.gov.on.ca/envision/env_regier/sevs/sa4e0001.htm 	 1/30/2001 
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priority will be first to prevent their release to the environment 
and second, to minimize their release. 

In the event that significant environmental harm is caused, action 
will be taken to ensure that those responsible for the harm 
remediate it and to prevent a recurrence. 

The Ministry will exercise a precautionary approach in its 
decision-making. Especially when there is uncertainty about the 
risk presented by particular pollutants or classes of pollutants, 
the Ministry will exercise caution in favour of the environment. 

Resource Conservation 

The Ministry will seek to ensure a safe, secure and reasonably 
priced supply of energy in an environmentally sustainable 
manner and will place priority on improving energy efficiency. It 
will also promote energy and water conservation, as well as 
encourage the use of the 3RS- reduction, reuse and recycling - 
to divert materials from disposal. 

PART IV: Public Participation 

The Ministry is committed to public participation and will foster an open and consultative 
process in the implementation of the Statement of Environmental Values. 

PART V: Integration with Other Considerations 

The Ministry of Environment and Energy will take into account social, economic and 
other considerations; these will be integrated with the purposes of the EBR and the 
Guiding Principles in environmental decision-making. In making decisions, the Ministry 
will use science that meets the demanding standards of the scientific community. It will 
support scientific research, the development and application of technologies, processes 
and services, and the development of green industries in Ontario consistent with the 
guiding principles set out in Part III. 

The Ministry of Environment and Energy will promote and implement the principles of 
the Statement of Political Relationship and will develop, with First Nations and Aboriginal 
communities in Ontario, a government-to-government forum. Within this context, the 
Ministry will evaluate the impact of proposed decisions on First Nations and Aboriginal 
communities. 

PART VI: Application 

The Ministry will apply the purposes of the EBR and the guiding principles listed in Part 
III and integrate them with those considerations set out in Part V, as it develops Acts, 
regulations, and policies. The principles and considerations will also guide the Ministry's 
internal management practices. 

http://www.ene.gov.on.ca/envision/env_reg/er/sevs/sa4e0001.htm 	 1/30/2001 
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The Ministry is committed to developing a process to monitor and track the consideration 
of the SEV in its decision-making. 

Instruments such as certificates of approval, permits, licences and orders are issued under 
the authority of Acts and made pursuant to specific Ministry policies and regulations. As 
the guiding principles in Part III are incorporated into the development of Acts, 
regulations and policies, decisions on instruments will in turn reflect these principles. 

In fulfilling its mandate, the Ministry will continue to enforce its environmental laws, and 
will consider the use of a wide range of measures, including regulation, economic 
incentives and disincentives, educational programs and programs to encourage voluntary 
actions. The Ministry will continue to monitor and assess changes in the environment, and 
it will review and report on its progress in implementing the Statement of Environmental 
Values. 

http://www.ene.gov.on.ca/envision/env_reg/er/sevs/sa4e0001.htm 	 1/30/2001 
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Part I - Background 
The Ontario Environmental Bill of Rights (EBR) was proclaimed in February 1994. The founding 
principles of the EBR are stated in its Preamble: 

"The people of Ontario recognize the inherent value of the natural environment. 

The people of Ontario have a right to a healthful environment. 

The people of Ontario have as a common goal the protection, conservation and 
restoration of the natural environment for the benefit of present and future generations." 

While the government has the primary responsibility for achieving this goal, the people should have 
means to ensure that it is achieved in an effective, timely, open and fair manner. 

The purposes of the Act are: 

• to protect, conserve and, where reasonable, restore the integrity of the environment by the 
means provided in the Act; 

• to provide sustainability of the environment by the means provided in the Act; and 
• to protect the right to a healthful environment by the means provided in the Act. 

These purposes include the following: 

1. The prevention, reduction and elimination of the use, generation and release of pollutants that 
are an unreasonable threat to the integrity of the environment. 

2. The protection and conservation of biological, ecological and genetic diversity. 
3. The protection and conservation of natural resources, including plant life, animal life and 

ecological systems. 
4. The encouragement of the wise management of our natural resources, including plant life, 

animal life and ecological systems. 
5. The identification, protection and conservation of ecologically sensitive areas or processes.In 

order to fulfil these purposes the Act provides: means by which the residents of Ontario may 
participate in the making of environmentally significant decisions by the Government of Ontario; 
increased accountability of the Government of Ontario for its environmental decision-making; 
increased access to the courts by residents of Ontario for the protection of the environment; and 
enhanced protection for employees who take action in respect of environmental harm. 

Statements of Environmental Values are a means for government ministries to record their 
commitment to the environment and be accountable for ensuring consideration of the environment in 

eg 

http://www.ene.gov.on.ca/envision/env_reg/er/sevs/backe.htm 	 1/31/2001 
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1 32 
their decisions. The EBR requires a Statement of Environmental Values (SEV) from 14 government 
ministries. The SEV explains: 

O How the purposes of the EBR will be applied when decisions that might significantly affect the 
environment are made in the Ministry; and 

. How consideration of the purposes of the EBR will be integrated with other considerations, 
including social, economic and scientific considerations, that are part of decision-making in the 
Ministry. 

It is each Minister's responsibility to take every reasonable step to ensure that the SEV is considered 
whenever decisions that might significantly affect the environment are made in the Ministry. 

http://www.ene.gov.on.ca/envision/env_reg/er/sevs/backe.htm 	 1/31/2001 
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