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L 	TOLOICTIOK 

Toxic contamination of the Canadian environment remains one of the most vital 
concerns of CanaAns. There is increasing evidence th7t the problems emanating 
from toxic contamination are more insidious and their effects more far reaching than 
previously conceived. Urgent, strong, and comprehensive action is needed. 

It is in light of this problem that the Canadian Environmental Law Association (CELA) 
and the Canadian Institute for Environmental Law and Policy (CIEUT) welcomo the 
opportunity to comment on the proposed 'Towards a Toxic Substances Management 
Policy for Canada" (hereinafter referred to as the TSMP). Trs document will first 
provide a context for the TSMP. Then it will review the definitions, thresholds and 
implementation issues related to the TSMP. 

CO M AT FOR TSMP 

The proposed TSMP has not been developed in a vacuum. Indeed, it is fair to say 
that the TSMP emerged from a long history of efforts in various parts of the country to 
address the problem of toxic chemicals. Perhaps one of the most obvious roots of 
the TSMP pertains to the legal regime in the Great Lakes. 

The Great Lakes Experience 

In 1978, the Canadian and U.S. governmers signed the Great Lakes Water Quality 
Agreement. 	• 11 of that Agreement 	that: 

"The discharge of toxic substances in toxic amounts be prohibited 
the discharge of any or all persistent toxic substances 1L-  vtflually 
eliminated.' 

Annex 12 of that Agreement states 	when designing re 	ory strategies to 
implement Articl3U, those strategies must b ) undertaken in the 'philosophy of zero 
di 	rr, ).• 

In reviewing governments' progress in furthering this goal, the International Joint 
Commission (1JC) stated quite unequivocally its interpretation of thes.; provisions: 

"...k is dear to us that persistent toxic substances have caused 
widespread injury to the environment and to human health. As a society, 
we can no longer afford to tolerate their presence in our environment 
and in our bodies. Their use and preSence in the Great Lakes 
environment are also inherently inconsistent with the Agreement's 
purpose and specific problems. Hence, if a chemical or group of 
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ct-tamiLmIs is persistent, toxic .ind bioaccumti idve, we) 	!kJ 
immediately begin a process lo eliminate k.1° 

The recommendation has been echoed through the Commission's :vork, incluCilj 
report of one of its advisory comrnit1ees, the Virtual Elimination Task Force.2  

Any policy emanating at the federal level must be consistent with, and contribute to, 
the implementation of the Great Lakes Water Quality Agreement. 

Parliamentary roview of the Canadian Environmental Protection Act 

A further context for the TSMP is the Parliamentary Review of the Canadian 
Environmental Protection Act (CEPA). The Act, which is the primary federal statute 
governing toxic chemicals, is undergoing this review by the Standing Committee on 
Environment and Sustainable Development. There has been a strong and consistent 
message from environmental and labour groups on the need for a pollution prevention 
approach that includes sunset and sunrise protocols to phase-out persistent toxic 
substances.3  

This initiative is important as it is where the government's long term goals and 
approaches with respect to toxic substances will be determined. ,"\s such, any toxics 
management policy must be coordinated with, and preferably 	.-.rated into, the 
reform of the Canadian Environmental Protection Act. 

The Broader Cote: 7t fnr Action 

While no detailed review of the more r nt literature and studies on the eff 	of 
toxic chemicals will be provided, it is clear that the impf ••• . of 14 .a literature and 
studies are significant The recently released Dioxin Reassessment undertaken by the 
U.S. Environmental Protection Agency, for instance, implies that chanc,s 
levels or other adverse health effect cnn occur in humans at or near levels of 
exposure to dioxin that are already e 40 	IP,: • by 	d the pubic. These 
trends indicate the need for strong, 	ocal action to protect the environment 
from toxic substances. 

Ill. DE11lliC13 IN THE TsEr 

Definition of 'Virtual 	 - No Measurabl,  

According to the proposed TSMP, substances that meet all four criteria will be placed 
on Track 1. The proposal then states that: "Track 1 substances will be virtually 
eliminated from the environment through management strategies that ensure no 
measurable release of the substance.' 4  The implication of this statement is that the 
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definition of einluzl TIJat1 is "no me 7 tfi, 'bee release" kit° V (,.ivironment. 

This definition -)f virtual elimination run 	e rejected. There -) 3 number ci 
reasons why the pr. • • • definition 	be rejected. 

* 	It Is Inconsistent with the Concept of Pollution Prevention 

The proposed approach, which defines the goal of Track 1 as "no measurable release" 
allows a pollution control response rather than a pollution prevention response. 
Pollution prevention is defined as ...oaches that avoids or prnvInt3 the ura and 
generation of toxic substances. Its strength is that it em 	tgi changes in the 
industrial process through such techniques es raw product su 	'on, process 
reformulation, substitution, and other such techniques. 

When the goal is defined as "no measurable release," legitimacy is given to continuing 
pollution control models that attempt to reduce emissions at the end-of-the-pipe. 
TSMP does not promote process change or ottic measures that avoid the use or 
generation of toxic chemicals. As such, the proposed TSMP reinforces present 
practices. It will not encourage innovation. It may lead industry to adopt more 
expensive, and Cdmately less efficient, end-of-' .ipe measures. These investments 
will preempt 	pollution prevention investments. In effect, these facilities will be 
held "hostage' to traditional pollution control technologies rather than pursuing 
pollution prevention strategies. 

It Will Lead to Endless Debates as "-r) the Definition of What is "No 
3Ur 	Rel 

Apart from the general concern, there are also practical problems with the "no 
measurable release" approach. Most import 	. who will Cane what is the "Lit 
measurable" limit? How will that limit be 	What happens if detection LcJ  • ogy 
improves? The reality is that the determination of 	is the 'no measurable release 
limit" will be just as difficult, just as controversilljust as pra 	complex, as 
existing limits. 

k is 	istent with the Internillia LLI Joint 	ission's Mellon of 
V 	Elimination 

In its Seventh Biennial Report, the IX re-iterated Its previous approach and views, and 
states: 

"we.. .want to continue attempts to manage persistent toxic substances 
after they have been produced or used, or ... eliminate and prvvent 
their existence in the ecosystem in the first place, ... Since it seems 
impossible to eliminate discharges of these chemicals ..., a policy of 
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bsnnlng or sunsettJng the nrnufacture, dlstrlbtAion, 
disposal appears to be the only aftemat1ve. 

The Commission has rejected the no detectable lever as n appropriate prentvc 
approach. The federal government's approach, therefore, is contrary to the direction 
suggested by the UC. 

Recommon1jIon No. 1: 

The definition of "vimial elimination" as "no measurable release" should 1' rejected. 
Viiiual elimination should be defined in a manner consistent with the definitions 
offered by the International Joint Commission and implemented through a national 
pollution prevention framework 

Reverse Onus 

The use of the reverse onus concept in the proposed TSMP is an inappropriate use of 
the concept. The reverse on_s concept is a component of the precautionary principle. 
The precautionary principle states that where there is uncertainty as to the 
environmental consequence Lr  an actMty, precaution shoud be exercised sih that 
the activity does not proceed. The reverse onus is a mechanism whereby those 
undertaking such activities have the onus of establishing that the activity is safe. 

In the TSMP, the reverse onus concept does not reverse any onus and place it on 
industry. ltisrealtyfashio .asanobjectiontothefactthatasu. -.*has.;- 
deemed to be persistent. u. -,..mutative -a toxic. As such, 	ction, i it is to be 
retained at all, should simply L* deemed an objection. this is a process for 
objections, then a clear pr - a in must be established to identity i obj 
should be undertaken, and tirrlines and thresholds s.- • be establi :. to 	e it 
clear when objections will be 	pted or overruled. 

Recommendation No. 2: 

The iv 	onus provision in ti TSMP should be removed, if some pro&ss is to be 
included to challenge thc deck ions taken as to the hazard eisessment, then cleally 
laid out rules and procedures should be articulated. 

Definition of Environment 

The definition for "environmerir outlined in the proposed TSMP is miting. It fails to 
include clearly the occupational environment. Occupational exposure is a major source 
or human exposure to toxic substances and should be considered in the TMP. 
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Aliconi•iita,‘,JAon No. 3: 

The TS1.10 definition for "unvircitinenr should explicitly include the occupati 
environment 

Assessing Substonc7,7 	Class 

One of the obvious deficiencies of the TSMP is that it takes a substance-by-substance 
r,.)rx-oach rather than a dass .s oach. Admittedly there is no accepted methodology 

for pr 	voith class assessments. However, TSMP should include a 
commitment to work toward class assessments. 

rIccommenrhion Mo. 1: 

The TSMP should include a commitment to developing a methodology for class 
assessments and then proceed by way of class assessments rather than substance-
by-substance assessment. 

The T3N1P3nd thp C3n3di3n 7nvironmental Protectiotia Act 

At present, the proposed TSMP does not explain how it is to be related to the 
Canadian Environmental Protection Act (CEPA). This is troublesome as there is a 
Parliamentary Review of CEPA currently being undertaken. The TSMP should be 
interpreted as a me 	to "fast-track" and take the most severe recourse to the most 

erous substances. In this context, the TSMP could pr 	e a means to direct 
action at toxic, persistent 	ccumulative su Os. 11 	 In 	the v 

cl th--) TSMP may depend, in la-ge 	to the extent to 	 rated ' 
CEPA. 

Recommendation No. 5: 

The TSMP should 	me a part of CEPA as a means to fast-trick end facilitate direct 
action against inherently dan 	substances. 

V. THRESHOLDS 	iTEITI; 

Exclusion of Naturally Occurrinl Substances 

The TSMP explicitly excludes e ents and naturally occurring inorganic substances 
from the virtual elimination goal, thereby ignoring a large category of pollutants which 
have been shown to cause severe environmental and human health damage. 

This exclusion is unique from the perspective of the efforts made by other jurisdictions 
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T. 1 	A-kik bodies to Identify 	for virtual elimination. For example, the 
International Joint Commission r,nd the Ontario PAnistry of Environment and Energy 
(MOEE) have not made this distinction between substances. Their view is that no 
matter what the n e of a substance, if it is talk, bioaccumulative and persistent, k 
should be phased-out and banned. The proposed TSMP does not follow this 
approach. 

Moreover, the TSMP includes an 'expert judgement" for those substances which have 
human-made and natal sources. That is, 'expert judgement' will be applied to 
determine whether or not a substance is released in sufficient quantities by human- 
made sour 	in order to justify virtual eliminatiriL This "expert judgement' is a 
significant step backwards. tt allows an administrative judgement, with little or no 
accountability structures. What one 'expert' says may be completely different than 
what another "expert' says. There is, for example, already a disagreement on whether 
toxic PAHs are in. • or not in the pro ed TSMP. 

Recommendation No. 6: 

All substances, regardless of their nature, should be eliminated from human sources if 
they exceed the thresholds for toxicity and, persistence or bioaccumulation. 

Persi,;teno 

The TSMP is based on levels of persistence far higher than those proposed by other 
jurisdictions, scientists, or independent : 'ies, iuding those used by Environment 
Canada for one of its voluntary programs [Accelerated Red 	imination of Tadcs 
(ARE])]. This has • very different impli ions. 

First, Environment Canada would be administerirm programs based on a dissimilar 
scientific basis. However, there is a need for cons-stency !A delivering governmentl 
programs, especially since the pr• • 	• TSMP is national in scope and is urgently 
needed. 	i . , by allowing higher virsistenoe levels, the pr. • • • TSMP Would 
allow toxic chemicals into the environment which will remain there for a long time. This 
would result in continued damage to human health and the environment. 

Persistence is measured as the half-life of a substance in the various media in the 
environment (air, water, coil or sediment). The TSMP proposes a persistence (half-Ile) 
of 182 days in water. But all other scientific evidence says this is too high. In fact, 
TSMP quotes several scientific sources which propose a lower half-life. The UC, 
MOEE, university scientists and even industry suggest a half-life of 56 days or less as 
a definition for persistence" 

It is surprising that the federal government would propose to use such a high level of 
persistence. It is especially surprising since the TSMP references scientific evidence 
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and i 	t..-4"looses to ignore it. t is also surprising since ULJJeral government 
signed the Great Lakes Water Quality Agreement with the U.S., which specified 
persistiK2 	ht -life of 56 days ki water. 

Recommendation No. 7: 

The persistence criteria need to reflect, and be consistent with, scientific evidence. 
In particular, the half-life of a substance in surface water needs to set at 56 days, and 
at 2 days in air. 

lo :'(:cumulation 

The pr... 	TSMP sets an unusually high level of bioaccumulation for a substance 
to follow the virtual elimination tr.. . The TSMP indicates that a :'• 	.:ntration 
Factor (BCF) of greater than 5,000 is the cutoff for substances to be virtually 
eliminated (rf it also exceeds the persistence, toxicity and anthropogenic criteria). 

However, a!! other scientific evidence u-Fed by the drafters of the TSMP recommends 
lower levels of bioconcentration. The MOEE and the ARET processes, for example, 
uses a BCF of greater than .0 as a cut-off for virtual elimination. 

Recommendation No. 8: 

The BCF should be lowered to at least 500, and preferably to 259. 

To,r; 

In order for a substance to follow the viitual elimination trach, it must be toxic as 
defined by the Canadian Environmental Protection Act (CEPA) or it must be 'CEPA-
toxic equivalent' 

This definition of toxic has a number of serious problems, which have been descnbed 
elsewhere in detail? 'Toxic' as defined by CLPA sets a very V1:11 threshold for action, 
the definition is reactive (i.e., significant damage has to have occurred before action is 
taken), and the definition assumes that there is enough information to know the 
quantities Ci concentrations of substances in the environment. 

As a result of using this definition of toxicity, the federal government has recently 
found only 25 of 44 priority chemicals toxic. Moreover, the federal government found 
that, by using this definition of toxic, it could not determine whether 13 chemicals were 
toxic or not The government cited insufficient information" as the reason. 
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Ri'rmJ..øoi o. * 

For the TSMP to work effectively and in a 	ntetivn minner, mul be 
disconnected from the 	A definition of toxicity ikither than using the CEPA toxic 
approach, TSMP should use the hazard assessment developed by the MOEE (see 
Appendix 1 for the hazard assessment). 

Combination of CrftorL 

For a substance to be virtually eliminated, the TSMP requires that a chemical must 
meet all the criteria: be predominantly -inthr • • • senic, persistent, bioacctrnulative and 
toxic. Thus, not only does the TSMP require very high thr - •-•-, it also requ'res that 
a substance meet all these thresholds. This will allow the continued ref -- of 
substances clearly d 	'ng to human health Pnd the environrn3id. 

li-tommendation No. 10: 

Substances emanating from human sources should be phased-out and banned if they 
are toxic and, bioaccumulative or persistent. 

V. 	i.,1PLEMENTING THE iS11,1P 

Existing Trac7; 1 -1_!)ubstances 

The stated goal of the pr 	ed TSMP is the 'Virtual efimin-cilon° L7 environmental 
releases of Track 1 su• 	(toxic, persistent, We.. mulattve, and prcykxrinantly 
anthrorx,rienic). Virtual elimination is defined as 'no measurable release.' 

Given the serious environmental 	human health eff 	associated with subv-loes 
of this nature, this definition is inadequate as it would permit the use of Track 1 
substances ;rithin • ed • • • systems, or where it is available, end-of-pipe 
technology to reduce discharges below measurable levels. Even if the environment is 
defined to inclu0 ) the seó  pational environment, this approach does not address the 
possibility of u•- 	or accidental releases, or the possibility of cross-rnedia traf 
which inevitably arise with end-of-pipe pollution control technologies! k may also 
encourage firms to make investments in end-of-pipe tech • • sies rather than seeking 
to develop substitutes or alternatives to the substances in question! 

Aecommendation No. 11: 

The intentional manufacturing or use of substances found to meet the Track 1 criteria 
should be banned through regulations made under CEPA. Exemptions from this rule 
should only be permitted under truly extraordinary and exceptional circumstances, 
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such as the substance being a cure for AIDS or Cancer. Exemptions should only be 
granted following a public review by a Board of Review at the conclusions of which a 
two-thirds majority of the Board recommends an exemption, kr the event that a two-
thirds majority of the roird does not r,commend an exemption, the substance should 
be banned from manufacturing or use, with no further appeals. In the event that the 
Board recommends an exemption, the Minister should still have the option of banning 
the use or manufacturing of the substance. My Track 1 substance given exceptional 
approval should still be required to be subject to a pollution pre/cation plan to 
eliminate the possrbiliiy of a release of the substance into the general or occupational 
environments. Intervenor funding for bona fide public interest inf_ivenors in Board of 
Review Proceedings should be provided.10  

Where Track 1 substances are created as by-products of the manufacturing or use of 
non-Track 1 substances, pollution prevention plans should be developed and 
implemented with respect to the Track 1 substances being created. These plans 
should provide for the elimination of release of the substance in question into the 
general or occupational environment. The manufacturing or use of non-Track 1 
substances which re-suit in the Track 1 by-products should be discouraged as a 
matter of public poky. 

Existing 	ubstances 

The proposed TSMP's treatment of Track 2 substances (toxic, but not 
bioaccumulative, persistent, and predominantly anthro• • • enic) is extremely 
disappointing. The proposed TSMP indicates that the federal government will 
"advocate," not r "re the life cycle, cradle-to-grave management of these subst 
(p.3) and "encourage," not require, pollution prwention in relation to them (p.3). Given 
the very stringent standard of proof which Environment Canada and Health Canada 
have set for thi 	lishment of "to • -forth. pu • 	s of CEPA, substanc-s. 
found to be "tokie for the purposes of CEPA, by defin" are having, cw have ;La 
potential to have, 	ificant environmental or human health effects. 

4:ommendation No. 12: • 

The environmental release of such substances should not be permitted under the 
TSMP. Rather, poffution prevention plans should be required to be developed emf 
implemented for non-Track 1 "CEPA toxic (Track 2) substances. These pollution 
prevention plans should be required to provide for the elimination of release into the 
general and occupational environment of the Track 2 substances in question. 

14317 Substances" 

The proposed TSMP would permit the use and manufacturing of Track 1 (toxic, 
persistent, and bioaccumulative) new substances provided that it could be 

IT.11 
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.inonstrated that there would be no ir!7ase of #17-7.1 new sitril'Ir, es 
ronment (virtual elimination). Given the potential environmend ! rirxi human health 
ct of such substances, this appr • should not be adopted. 

mmendation No. 13: 

Tr:Ick 1 New Substances 

The intentional use or manufacturing of new substances which meet the Track 1 
criteria should not be permitted, txo-pt under truly extraordinary and exceptional 
circumstances similar to those fined for existing Track 1 substance. As with 
existing Track 1 substances exemptions should only be granted following a 
recommendation by a two-thirds majority of a Board of Review. In the event that a 
two-thirds majority of the 	d does not recommend an oxemption, the 
manufacturing or use of the substance should bl prohibited, with no further appeals. 
If the Board recommends an exemption, the Minister should still have option of 
prohibiting the use or manufacturing of the substance. , 

Track 2 N;.^.7 Cub,-A.-atces 

Pollution prevention plans, providing for the virtual elimination from the general and 
occupational environment of new "CEPA toxic" Track 2 substances should be required 
prior to their use or manufacturing being permitted in Canada. This would be 
consistent with the treatment of existing Tick 2 substances. 

By-Product:, 4 7.`,.7f)W Subst 

Current CEPA provisions do not permit n substance assessment of by-products of 
use of new substances. The deficiency should be addressed during the CEPA 
rview.12  If a Track 1 substance is created as an inevitable by-product of the use or 
manufacturing of a non-Track 1 or even non-"CEPA toxic new substance, the use or 
manufacturing of n substance should be prohibited. Exemptions from this rule 
should only be permitted under Preeptional circumstances as defined above. A 
pollution prevention plan to eliminote release to the general and occupational 
environments should be required to be developed and implemented if the by-product 
is a Track 2 substance. 

VL CONCLUSION 

The government of Canada's release of a draft Toxic Substances Management Policy 
is an important first step in the development and implementation of a comprehensive 
poky and regulatory framework for such substances in Canada. Unfortunately, the 
proposed policy suffers from a number of serious weaknesses, and consequently 
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cannG1 be endorsed Mt pout major rwisione. 

CIELAP and CELA's major.. .:rns regarding the pr. • •-ed portcy include the 
following: 

• the proposed definition of virtual elimination is inconsistent with the principles of 
pollution prevention and the definition set out by the LC; 

• the definition of "environment" as outlined in the TSMP excludes occupadorl 
environment. The occul-Ational environment 	be explicitly Li, luded in this 
definition; 

• the criteria of "predominantly anthropogenic" 	to excludes olements and 
other naturally occurring substances known to have significant health and 
environmental effects, such as lead and mercury, from action under the 
proposed TSMP; 

• the proposed definition of persistence is inconsistent with the definition of 
persistence set out by other agencies, including the UC, and the definition 
contained in the Great Lakes Water Quality Agreement. Persistence 
defined as having a half-life of 56 days in water and 2 days in air; 

• the proposed definition of bioaccumulation is too high • inconsistent with the 
definitions employed by other agencies. Bioaccumul-ut • should be defined as 
a bioconcentration factor of at least I, Prt I preferably 250; 

• substan 	are required to be toxic, persistent and 
placed on Track 1. A combination of to 
bioaccumulative should be sufficient to plec7 

• the deliberate use and manufacturing of Track 1 
permitted to continue. This approach is inconsistent 
UC for persistent toxic substances; 

111=11.111.10 mutative to It a 
ent, or toxicity 

Ice on Track 1; 

would be 
that proposed by the 

• there is no commitmer,i to action with res. 	to Track 2 substances except to 
encourage voluntary action by users and manufacturers of the substance in 
question. Pollution prevention plans to eliminate release to the general and 
occupational environments should be required for such substances; and 

no dear procedures are provided for the "reverse onus" appeal process 
regarding Track 1 substances. Appeals should require a public hearing before 
a Board of Review, with provisions for intervenor funding for bona fide pubic 
interest intervenors. 
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CELA and CIELT !!oic Lp,'„Jad to furtt.F;r oppaturilies to (iiIltribut.) 
development of this important policy by the government of Canada 
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" No; : 11,  OmmicISubchronic Toxicity, Mammals criteria are based on studies of 90 days duration. 
If only shorter-term subchronic studies are available, the data are modified as follows, for scoring 
purposes: 

Study duration 	9 days - multiply aiterii ly 10 
Study duration 	Lys - multiply criteria by 100 



• the prop fl. definition of bioaccumulatio is too hiTh in 
inconsistent with the definitions employed by other 
agencies. Bioaccumulation should be defined as a 
biocpncentration factor of at least 500, and preferably 250; 

• substances are required to be toxic, persistent and 
bioaccumulative to be placed on Track 1. A combination of 
toxicity and persistent, or toxicity and bioaccumulative 
should be sufficient to place a substance on Track 1; 

• the Oeliberate use and manufacturing of Track 1 substances 
would be permitted to continue. This approach is 
inconsistent with that proposed by the IJC for persistent 
toxic substances; 

• there is no con nitment to action with respect to Track 2 
substances except to encourage voluntary action by users and 
manufacturers of the substance in question. Pollution 
prevention plans to eliminate release to the general and 
occupational environments should be required for such 
substances; and 

• no clear procedures are provided for the "reverse onus" 
appeal process regarding Track 1 substances. Appeals should 
require a public hearing before a Board of Review, with 
provisions for intervenor funding for bona fide public 
interest intervenors. 

CIELAP and CELA look forward to further opportunities to 
contribute to the development of this important policy by the 
government of Canada. 

Yours sincerely, 

4445  itt 	/Per', 
Anne Ni ell 
7xecutive Director 
Canadian Institute for Environmental Law and Policy 

466. 

ft'r"- Paul Muldoon Counsel 
Canadian Environmental Law Association 

encl. 

cc: Prime Minister Jean Chretien; Charles Caccia, Chair of the 
Standing Committee on 'Environment and Sustainable Development; 
Clifford Lincoln; The Standing Committee on Environment and 
Sustainable Development; Diane Marleau, Health Canada; Ralph 
Goodale, Agriculture and Agrifood; Anthony Clarke, Environment 
Canada; Francois Guimont, Environment Canada 
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