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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

________________________________________ X
UNITED STATES OF AMERICA, et al., :

Plaintiffs, ¢

-Vg- : CIV-79-989C
(Hyde Park Landfill)

HOOKER CHEMICALS & PLASTICS H
CORPORATION, et al.,

Defendants.
___________________________________________ X

MEMORANDUM OF LAW BY STATE O NIEW YORK IN
RESPONSE TO INTERVENORS" MOTION FOR AN AWARD
OF COSTS, INCLUDING ATTORNEYS' FEES

This is the response of New York State to the motion
of Intervenors College Heights Property Owners' Association and
Niagara County Citizens' Alliance for an award of costs,
including attorneys' fees, under 33 U.S.C. 1365(d).

In their Memorandum and Affidavits, Intervenors'
attorneys, Lewis Steele and David Seeger, have focused on the
issue of a right to attorneys' fees. This memorandum will
therefore do the same.

'The State recognizes and supports the intention of the
Clean Water Act to provide for attorneys' fees and costs in
appropriate circumstances to a party in litigation under the
Act. The question for the Court is whether, under the facts and
circumstances presented in this case, such an award should be

made. While Intervenors' motion is directed against the




defendant Hooker Chemicals & Plastics Corp., the State has an
obligation, as a plaintiff in the action, to consider the facts
and the law, and to make a response.

THE CLEAN WATER ACT, 33 U.S.C. § 1365(4),

PROVIDES FOR LITIGATION COSTS AND ATTORNEYS'

FEES TO BE AWARDED TO ANY PARTY TO AN

ENFORCEMENT ACTION UNDER APPROPRIATE CIRCUMSTANCES.

With regard to litigation costs, including

attorneys' fees, the Clean Water Act provides that
"The court, in issuing any final order in any
action brought pursuant to this sction, may
award costs of litigation (including reasonable
attorney and expert witness fees) to any party
whenever the court determines such award is
appropriate."

33 U.S.C. § 1365(d).

Such an award, if "appropriate," could therefore be
awarded to an intervenor granted intervention status as of right
in an action, such as the one here, brought pursuant to 33
U.S.C. § 1365(d).

Authorization for an award of attorneys' fees in
environmental litigation under the Clean Water Act is one of
many legislative exceptions to the usual "American rule" under

which attorneys' fees are assumed by the party incurring them,

without regard to the issue of who won or lost the case. See

Alvyeska Pipeline Co. v. Wilderness Society, 421 U.S. 240 (1975).




In providing these legislative exceptions to the
general rule, Congress has sought, in the field of environmental
legislation, to advance the public interest. As one court noted
early on, the possibility of an award of attorneys'’ fees may
encourage private citizens and groups to bring meritorious
actions under citizens' suit provisions, especially where
federal or state enforcement resources are insufficient or where

the government itself is violating the law. Natural Resources

Defense Council (NRDC) v. EPA, 484 F.2d 1331, 1337 (lst Cir,

1973) . Encouraging the achievement of statutory goals,
acknowledging the important role of "private watchdog" citizens'
groups, and aiding the early interpretation of novel and complex
environmental statutes are some of the Congressional goals which
the attorneys' fees provisions foster. Id. at 1338,

THE SUPREME COURT HAS HELD THAT "APPROPRIATE
CIRCUMSTANCES" REQUIRE SOME SUCCESS ON THE MERITS

Unlike most legislation providing for attorneys' fees,
the party seeking an award of attorneys' fees under the Clean
Water Act need not have entirely prevailed in the action and

need not have been entirely successful. Ruckelshaus v. Sierra

Club, U.S. , 51 U.S.L.W. 5132 (July 1, 1983). However,

in interpreting what would be an "appropriate" occasion for an

award of fees, the Court in Ruckelshaus held, over a vigorous

dissent, that an award was only "appropriate" 1f the party




seeking it had obtained "some degree of success on the merits"
of its claim. Id. U.S.L.W. at 5136.%
Other than stating that "appropriate" means "some

success," Ruckelshaus does not decide whether other criteria

which courts looked to in the past are still applicable. The

dnly guidance Ruckelshaus offers this court in determining

Intervenors' motion is that it notes that "some success" does
not mean "trivial success on the merits, or purely procedural
victories." Id. U.S.L.W. at 5134, footnote 9,
BASED ON RUCKELSHAUS, IN ORDER TO AWARD ATTORNEYS'
FPEES, THE COURT MUST AT LEAST DETERMINE WHETHER

INTERVENOR OBTAINED SOME SUCCESS ON THE MERITS
OF ITS CLAIMS.

Because of the circumstances of Intervenors' claims,
it is not entirely clear how or whether they have in fact had

"some success" under the Ruckelshaus standard.** The

circumgtances of this case are somewhat unusual in the light of
prior case law in which attorneys' fees have been sought under
environmental statutes. Generally, such awards have been sought

against the federal government by plaintiffs who have brought

*While the case considered by the Court actually involved
relevant provisions of the Clean Air Act, the Court noted that
the provisions under scrutiny were basically identical to
provisions in many other environmental statutes, including 33
U.S5.C. § 1365(d), and stated that its ruling was applicable to
all such statutes. Id. 51 U.S.L.W. at 5132, footnote 1.

**Nor have Intervenors had an opportunity to brief this point,
since their Motion was made before the Ruckelshaus decision came
down.




direct citizens' suits to challenge governmental action or

inaction. See, e.g., Ruckelshaus v.Sierra Club, supra; Village

of Kaktovik v. Watt, 689 F.2d 222 (D.C. Cir. 1982), NRDC v. EPA,

supra. Here, however, a lawsuit had been brought against a
private defendant by the federal and State governments in their
capacity as enforcers of environmental laws againgt private
violators. Moreover, intervenor applied to intervene after a
Settlement Agreement resolving all issues in the pending
litigation had been lodged by the parties with the Court.

As noted by the Court in granting intervention in its
decision approving the Settlement Agreement,

"The petitions [for intervention] made clear that

the purpose for intervention was to contest the

validity of the consent decree, to challenge the

settlement and to present the citizens' objection

to the consent decree.,”

U.S.A, v, Hooker Chemicals & Plastics Corp., 540 Fed. Supp.
1067, 1082 (W.D,N.Y, 1982).

The State agrees with the Court that the participation
of all the Intervenors and Amici in the court hearings held in
this case was welcome, useful, and in accordance with the goals
of the nation's environmental statutes to encourage citizen
participation, Id. at 1083. By keeping the public informed, as
well as providing a forum for Intervenors' and Amici's
objections, the court-ordered hearing permitted a full airing of
the purposes, effects and terms of the Agreement.

While this may constitute "some success," the question
fur the Court Ie whether, having ovidered Lhe enlry ol the

Settlement Agreement "over the objections of the intervenors,"




Id. at 1083, it should now grant one group of Intervenors
attorneys' fees for their participation in the process.

The State does not believe that a blanket rule should
be applied here regarding awards of attorneys' fees to
Intervenors who participate in court hearings regarding a
settlement of this type or who pursue their own claims
challenging the resolution by settlement of a significant
environmental action brought by the governments. The Court
should rather look to the specifics of this case, and of the
allegations made by Intervenors, to determine if an award is
appropriate here.

THE SPECIFICS OF INTERVENORS'
CLAIMS FOR ATTORNEYS' FEES

Mr. Steele's list of specific facts which he asserts
entitle him to an award of attorneys' fees must be evaluated in
light of the standards set by the courts and the kinds of
circumstances which have been deemed to provide a basis for an
award in the past. Following the standards enunciated in

Ruckselshaus, supra, Intervenors must be prepared to define the

nature of their "success" on the merits of their claims. While
Intervenors' specifics do suggest the number and range of issues
which are of interest to them in this case, it is unclear
whether, aindly or togalther, these examples rilse to the level of
the kinds of litigation activities which have been deemed to

entitle parties to fees under environmental statutes. In




addition, Mr. Steele's particulars bear close scrutiny, since in
many instances he has significantly overstated his case,

1. Intervention Status {(pp. 23-24 of Memorandum of Law)

It should be noted that there was no opposition to
Intervenors' motion to intervene by either governmental
plaintiff in this action. Intervenor has cited no cases to
support his proposition that being granted intervention itself
constitutes a sufficient basis for an award of attorneys' fees
‘under the Clean Water Act.

2. Alleged "Modifications" to the Settlement Agreement

(pp. 25=33 of Memorandum of Law)

Mr. Steele alleges that his participation in the
hearing led to certain "de facto" "modifications" to the
Settlement Agreement. 1In fact, there were no modifications made
to the Settlement Agreement, de facto or otherwise; it was
approved by the Court exactly as it was lodged by the parties.

As noted above, the purpose of the Hyde Park hearing
was to inform the public concerning the details of the
Agreement, and to give}the Intervenors and Amici the opportunity
to offer their objections to the approval of the Agreement.

Mr. Steele's intricate and detailed recounting of the hearing
transcript essentially does no more than confirm that the
partinu o thoe Agroomesnt , and the ohallengers to L, carrled out

the objectives of the hearing.




a. The Leachate Storage Lagoons

The record shows that it was the State, in the direct
examination of Paul Counterman, which first addressed the
question of the storage lagoons. (Tr. 644-647). The issue was
further raised by Hooker in its direct examination of Frank
Rovers (Tr., 1266-1272).

While the hearing may have clarified for Mr. Steele
the intention of the Agreement to eliminate the lagoons, once
other storage facilities are in place (Hyde Park Settlement
Agreement, Addendum I, subpar. E(8), it is not at all apparent
from the case law that such a clarification by the parties in
this context is the kind of activity that entitles Mr. Steele to
an award ofyattorneys' fees,

b. Overburden Tile Drain System

The record recited by Mr. Steele here shows only that,
in response to questions by the Court (Tr. 427) and by the State
(Tr. 636), the governmental parties' witnesses explained what
the decree said, In fact, the Court itself, not Intervenor,
“elicited the explanation regarding the depth of the tile drain
and did so in the midst of cross—examination by Intervenors'
counsel on a completely different issue, namely, the
effectiveness of the current drain system (Tr., 427).

C. Excavation as an RRT

It was and remains the view of the State that no

relevanl Lechonology or methodoloygy van be e luded Frow




consideration in the Reguisite Remedial Technology studies
undertaken pursuant to the decree. No such technology is
excluded in the decree. Concerns in this regard were indeed
raised at the hearing, and were addressed by the parties. It is
worth noting that it was Amici, not Mr. Steele, who primarily
focussed on this issue, including the presentation of expert
witnesses. (See, e.g., Tr. 30-31, 1838, 1966-67, as well as
teétimony of Grant Anderson and Robert Rickels). Mr., Steele
presented no witnesses, on this or any other issue of concern

in the hearing.

d. Another Swale Location

Intervenor brought a "wet area" to the attention of
the parties. However, Mr, Steele's characterization of the
imert of this suggestion in his memorandum and affidavit is at
odds with the facts and the very document he c¢ites therein.
(See Memorandum, pp. 32-33, Steele Affidavit, pars. 22-33, and
Exhibit H thereto, letter from William Walsh to Lewis Steele,
May 5, 1982). Mr. Walsh's letter, on p. 2, makes quite clear
that, by the terms of the Settlement Agreement itself, the area
of concern to Mr. Steele will already be addressed, This is
hardly a "mod U boad o, o Vhe add b ton of e "1 swale," as
Mr. Steele asserts.

3. Purchase of Homes (pp. 34-37 of Memorandum)

The State is not a party to any discussions between

individual property owners in the Hyde Park area and Hooker




regarding purchase of homes, and therefore cannot comment on the
reasons Hooker may have for determining to purchase any homes or
whether its reasons were such that attorneys' fees in this
~action should be considered.

4, "Filling Out the Record" (pp. 37-50)

Mr. Steele claims a right to attorneys' fees for
"filling out the record" in the hearing. As stated above, the
very purpose of the hearing was to explain and describe the
Agreement and to provide Intervenors with the opportunity for
elucidation, comment and challenge.

With regard to Mr. Steele's particulars, the following
should be noted:

a. Dr. Schneiderman: Martin Schneiderman was presented by

the State as its witness on the issue of health effects and
‘environmental exposures. 'The State offered to present this
witness in response to some general questions by the Intervenors
regarding that issue, raised in discussions among counsel
outside the hearing (Tr. 721-722). Mr. Steele presented no such
witness of his own and it is difficult to see how the
presentation by the State of Dr. Schneiderman's testimony gives

rise to a claim for attorneys' fees for Mr. Steele.

b. Bloody Run: Mr. Steele raises several points in the
Memorandum of Law, on pp. 41-44. A reading of the record at the
pages referenced in his Memorandum, (see, e.g., 759-764,

B0 995 UG- 1007 1007 18T E untartamately Teady i yender bo
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the conclusion that cross-examination confused the record here
to a point where it is difficult to determine what the élaim for
attorneys' fees is based on. Even postulating that a clearer
record existed on the points of concern to Mr. Steele, the
question remains whether tﬁe mere eliciting of the terms of the
Agreement would provide a basis for an award of attorneys' fees
here.

c. Residential Well Water: As Dr. Stasiuk testified (Tr.

892-894), the New York State Department of Health (DOH) found no
evidence of chemicals in the residential well water; however,
data collected by other parties showed trace levels of
contaminants., DOH advised that the wells be shut due to high
levels of bacterial contamination, not because of any chemical
contamination, Mr. Berger elicited these remarks on
cross—-examination, Whether this 1s a basis for an award of
attorneys' fees is not al all evident from the existing case
law.

d. Existing Data Regarding Hyde Park

Mr. Steele demonstrates a lack of understanding of the
premise of the Settlement in suggesting that the existing data
is not taken into account by the parties. The data existing at
the time of the Agreement showed that there was a significant
environmental hazard in the Hyde Park~Bloody Run Area; that is

precisely why lawsuits were brought by the federal and State
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starts from the known facts. Since the existing data was not
all-encompassing, the Agreement doesn't rely entirely upon it
but rather requires Hooker to conduct surveys and studies in a
comprehensive fashion to determine the extent of chemical
contamination from the landfill.

e. TAM Ceramics Data

While the State has no first~hand knowledge of the
details of Mr, Steele's FOIA request to EPA, the factual
arguments Mr., Steele advances here might, under existing case
law, be more applicable to a waiver of document reproduction
costs under FOIA than to a claim for attorneys' fees here.

5. Activities Subsequent to the Approval of the Settlement

Since the approval of the Settlement Agreement,
Mr. Steele has taken an active, almost daily, interest in the
implementation of the decree. However, Mr. Steele has not
articulated the legal basis for his assertion that an award of
litigation costs, including attorneys' fees, is appropriate for
activities which have primarily involved him in personal verbal
or written petitions to the governments and participation in
some governmental review processes, Moreoever, some of the
allegations made in his Memorandum and Affidavit as to his

aetnal role bear close gernbiny,




a. Community Relations Plan

As noted to the Court on a previous occasion in the
affidavit of Michael Cavanaugh, a citizen participation
speciaiist in the New York State Department of Environmental
Conservation, dated September 27, 1982 (copy annexed hereto as
Exhibit a), the plans for a community relations program for Hyde
Park éredated Mr. Steele's motion for clarification of status.
In faét; such‘a plan is "part of an ongoing effért by the DEC to
aevelob citizen participation programs in conneétion with
remedial projects undertaken at inactive remedial hazardous
waste sites." Affidavit, par. 3. For example, there is
currently, and has been for some time, a community relations
plan for Love Canal, contrary to the assertions in Mr. Steele's
memorandum, p. 52. See, e.g., Exhibit B hereto, letter from
Norman H. Nosenchuck to Joseph Spatola, April 27, 1983.

The Hyde Park community relations plan was not
instituted for Mr. Steele or as a result of Mr. Steele's motion.
The State solicited comments from the public and from
Mr. Steele as to the outlines of a plan. See Cavanaugh
Affidavit, pars. 8, 9. Mr. Steele initially refused to give any
comments to the State. See Cavanaﬁgh Affidavit, par. 9.
Pursuant to the Court's order of October 5, 1982, the State sent
its draft plan to the parties for comment; Mr. Steele did

respond at that time. Some of Mr. Steele's comments, which

-13-




were primarily directed to the role of Intervenors, not the
public at large, were addressed in the plan. See Exhibits C and
D hereto, letters, Lewis Steele to Mary Ellen Burns, October 8
and October 14, 1982, Whether Mr. Steele's limited
participation in the process is the kind of activity which gives
rise £0‘an award of attorneys' fees has never been addressed in
the case law.

b.;;;Past Particulate Migration Study

The Department of Health released a draft of its
proposed study protocol on September 10, 1982, when it was ready
to be disseminated. See Exhibit E, Affidavit of E. Marta
Sachey, dated August 24, 1982, and previously submitted as part
of the State's Response to Intervenors' Motion for
Clarification. Though Mr. Steele may believe he and his experts
are the sole or primary reviewers of this draft, the facts do
not bear him out. As noted in the affidavit of Dr. Robert
Huffaker, dated March 29, 1983 and submitted to the Court with
attached exhibits on March 31, 1983 (relevant portions annexed
as Exhibit F), the draft was distributed to many individuals,
including Mr. Steele, and including other experts.

Dr. Huffaker's March 29, 1983 affidavit sets forﬁh the
considerations of the Department of Health in determining
thereafter to re-review its draft. Whether the initial

determination to include Mr. Steele and his experts in the

-14~




review process gives rise to an award for attorneys' fees in
this case is not an issue addressed in the case law to date.

c. Air Monitoring Program

In response to the expréssed concerns of the
Intervenor, the State carried out voluntary mechanical air
monitoring for organic vapors at the Survey Site during the
installation of wells into the landfill itself, from November
8~12, 1983. See Exhibit G, relevant portions of affidavit of
Dr. G. Anders Carlson, March 11, 1983, submitted to the Court
that date.

However, on several occasions, Mr. Steele brought his
concerns regarding monitoring to the Court's and parties'’
attention through various formal motions. In an order dated
July 13, 1983, the court, in essence, denied Mr. Steele's
motions without prejudice. Whether, under the circumstances,
Mr. Steele is entitled to attorneys' fees for these activities

is not at all evident from the case law.

CONCLUSION

Regardless of the outcome of this motion, certain
facts cannot be disputed. It is beyond question that

Intervenors in this case have performed an important and useful

-15~




role, one which the environmental statutes, with their regard
for citizen participation, encourage, and one which this Court

has recognized. U.S.A. v. Hooker Chemicals & Plastics Corp.,

supra. - In participating in the hearing held in this matter and
in submitting written arguments to the Court, Mr. Steele, Amici
and the other Intervenor have raised objections, probed and
questioned, elicited commeats, and asserted their concerns.
Their participation in an advocacy process has enabled the Court
and the governmental parties to carry out their obligations to
insure that citizens' groups as well as the public at large are
fully advised and have had a full opportunity to be heard.

It is likewise beyond question that there is a useful
and vital role to be performed by the public during the lengthy
and complicated process of State and federal oversight of
Hooker's implementation of the decree.

There are assuredly occasions when an award of
attorneys' fees to an Intervenor in an environmental enforcement
action in which the governmental parties have reached a
tentative settlement with the defendant, is entirely

"appropriate" under the law. The Court must determine whether

-16~—




in the facts of this case, and of this particular motion, such
an award should properly be made here.

Dated: New York, New York
August 15, 1983

Respectfully submitted,

ROBERT ABRAMS

Attorney General for the State
of New York

Attorney for Plaintiffs

By:

f/ZL_,ﬂ/-éu_/ &Cﬁeﬂ/ 5c/u:/7w

MARY ELIL/EN BURNS
Assistant Attorney General
Two Wor'ld Trade Center

New York, New York 10047
Tel.: 212-488-3295
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NiW YORK

THE UNITED STATES OF AMERICA d
THE STATE OF NEW YORK,

Plaintifls,
: AFFIDAVIT
-V, = Civil No, 79-989C
HOOKER CHEMICALS & PLASTICS CORPS.; . (HYDE PARK)

OXY CHEMICAL CORPORATION; HOORER :
CHEMICAL CORPORATION; OCCIDENTAIL.
PETROLEUM INVESTMENT CO.; OCCIDENTAL ;
PETROLEUM CORPORATION; THI TOWN OF
LEWISTON; THE TOWN OF NIAGARA, :

Defendants
e mmm e ————————— .t 1 2 ot e e e e X
STATE OF NEW YORK )

) S8

COUNTY OF ALBANY )

MICHAEL CAVANAUGH, being duly sworn, deposes and says:

1, I am a Citizen Participation Speclallat, in the
Division of Environmental Education of the New York State
Department of Environmental Conservation ('DEC"),

2. I am responsible for the development and supervision of
the State's Hyde Park Community Relations Plan designed to keep
‘the public informed of the process of the lmplementation of the
Hyde Park Settlement Agreement.

J. The Hyde Park Community Re¢lations Plan 1s a part of an
ongoing effort by the DEC to develop citizen participation
programs in connection with remedial projects undertaken at
inactive hazardous waste sites. DEC is presently administering
and developing such programs for sltes remediated puryuant to the

federal "Superfund” (the Comprehensive Environmental Response

EXHI8/7 A
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" Compensation and Liability Act of 1980) and for sites targeted
for clean-up pursuant to the recently enacted State "Superfund"
(Chapter 857 of the Laws of 1982).

4, I have been assigned to the Division of Solid Waste of
the Department of Environmental Conservation specifically to
develop the Hyde Park Community Relations Plan. In developing
this plan, I work closely with Norman Nosenchuck, P.E., the State
Hyde Park Program Coordinator and the Director of the Division of
Solid Waste and Joseph Slack, P.E., the Alternate State Program
Coordinator.

5. The purpose of the Hyde Park Community Relations Plan
ia.to establish and maintain a system of making Information
available to the public and recelving public comments and
concerns,

6. In order to achieve its stated purpose, the Hyde Park
Community Relations Plan, as presently formulated, includes the
following activities:

a. compllation of a malling list of residents, local

officials and interested environmental groups;

b. establishment of local depositories for documents;

c. ldentification and contact of key groups to ascertaln

specific concerns and information neceds;

d. preparation and distribution of a newsletter providing

summaries of completed actions and publishing schedules
of future activities and notices of significant events,

availabilicty of documents and any public meetings;




-3~
e. preparation of Public Service Announcements and posters
indicating where to obtain information about the Hyde |
Park Sitey

i hold individual or small group meetings to help

establish communications;

g. recelpt of public comments and concerns; responsiveness

sunmaries shall be incorporated into the newsletter.

7. Items (a) through (d) of the above llist have been
initiated. The local depositories of documents have been
established at the Reglon 9 Office of the DEC, 584 Delaware
Avenue, Buffalo, New York and the EPA Office at Ecology and
Environment, 706 9th Street, Niagara Falls, New York., It isa
anticipated that the first newsletter will be distributed in late
October, 1982.

8. On September 7 and 8, 1982, together with another DEC
Citizen Participation Specialist, I met Ln Nlagara Falls with
several representatives of local government and citizens groups
in order to learn specific concerns and to explore various ways
of establishing coumunications. Thowe muetings wure held with
the chailrperson and members of the Niagara County Environmentul
Management Council's Toxics Committee, and with Mr. Richard
Berger, Lsq, 1 also spoke with Ma, Toby Vigod to inform her of
the Community Relations Plan and to ask 1f she would like to meet
to discuss the concerns of her group. We have not yet met due to
schedule conflicts.

9. On September 2, 1982, while scheduling the meetings in
Niagara Falls, 1 telephoned Mr, Lewis Steele to ask him if he or




dy
| any of his clients would like to meet with us, Mr, Steele
informed me that the concerns of his clients were addressed in.
his pending litigation, that he did not wish to speak with me,
and that I should not speak to any of his clients in the Hyde
Park area nor send them any informational materials. When I
asked him to provide a list of his clients in order to comply
with hig request, he declined to do so.

10. In developing and implementing the Hyde Park Community
Relations Plan, the DEC has been and will continue to cooperate

with EPA.

4

d
. L~
V\M. . LQ(W, el

Michael Cayangugh \
Cicizen Partig{pation Speciallst

Sworn to before me this
27th day of September, 1982

4
MITCHTLL GO 1Y, JR,
NOLary Pulan, atate 0l New YOIl
Quabtiud in Aibany Coumnty

No. 016604360
Comnussion Expires March 30,1484
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Naw York State Department of Environmental Conservation
60 Woll Road, Albany, New York 12233

v e

... Henry G. Williams
Commissioner

Joseph Spatola, Ph,D, APR 271983
Program Coordinator

United States Environmental
Protection Agency

26 Federal Plaza

New York, NY 10007

Dear Dr. Spatola:

We have recently hired a Citizen Participation Specialist (Ms. Anita
Gabalski) to administer the Department's Love Canal Community Relations
Program. Ms. Gabalski will also be involved with the Hyde Park Landfill
community relations program as time permits,

We are in the process of establishing a public information office and
document depository at 9820 Colvin Boulevard (previously the United States
Environmental Protection Agency (EPA) public information office). The office
will serve as the Department of Environmental Conservation's (DEC) document
depository for both the Love Canal and Hyde Park projects. It will become the
main point of public access to project information and an important means of
gathering the public's views, reactions and concerns.

It would better meet the needs of the public, streamline and improve both
projects' community relations programs and be economically advisable to combine
the EPA Hyde Park public information office with the DEC public information
office. The present system of malntaining a separate DEC and EPA, office will
be confusing to the public, require the maintenance of duplicate document files
and necessitates more staff, equipment, and the maintenance of two offices.

- Would you please discuss this proposal in more detail with
Mr. Joseph Slack of my staff, I trust that an arrangement can be worked out
that will benefit both EPA and DEC but most of all the public.

Since}‘e]y , /
;/' /
[/;(/ , /’ “ /,-f';u'ru-(n(/‘

e

Norman H. Nosenchuck, P.E,
Director, Division of Solid Waste
State Hyde Park-Bloody Run Area
Program Coordinator

ce: A, Carlson B
M.E., Burng

PRI A RS B s # )




October 8, 1902
714 Buffalo Avenua
Niagara Falle, New York 1430)

MB . Mary Bllen Burns, Laqg.
Assistant Attorney General

New York State Law Departunent
Environmental Protectlon Bureau
2 world Trade Center
Forty-seventh Floor

New York, New York 10047

Res }lyde Park Landfill-area

Ly Relations Plup

Dedar Ka. Burns

I have reviewed the formulation of the EPA/STATE Community

Relatlions Plan a8 1t appears Ln paragraph 6 of the September 26, 1982
Affidavit of sre Michael Cavenoughe

The incluslion of the activities labaled "a" through "e" as ele-~
menta of a Hyde Park nelghborhood communlity relations plan seem
genarally appropriate and senslble. Wlth respect to the speclfioc
suggestions listed there, I would request the followling:

0 please place Robert Suyarman and me on
the malling liat of resldents, local
officiale, and intereasted environmental
groups

o it is appropriate that the community rela-
tions plan speclfy the establishment and
malntenance of a looal depository for ilyde

Purk-related documents looceted in Nlayara
falla, New York)

o provision in the EPA/STATE newsletter for

a column by the College Halghts Property
Qwners Association)

0 re. Sugtdrman and I should receive coples of
any newsletters as well as coples of any
general written communications directed to

the resldenta of the College Helghts nelghe
borhood) and

0 Mre. Sugarman and I should be notified if EPA/STATL
wishes to sollclt meetings with members of the
Callege Helghta Property Owners Assoclation.

el VAN AVEN o NPT Y |
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In addition to these suygestions, 1t is appropriate for
the Community Relations Plan to include additionanl specific pro=
visions to insure that LPFA/STATE will (1) kesp the residents of
the Hyde Park nelghborhood fully inforued of the progress of the
lmplementation of the Hyde Purk gettlement wgreement, and (2) pro=-
vide the resldents of t%e Hyde Park nelghborhood with & full oppor=-
tunity to comment on and contribute meuwningtully to the liyde Park

Settlement agreement. These additionul elements appesar as attachment
#1 to this letter.

I will send you additlonal material for inclusion intg the
Community Relations plan as the material ls dev;lrpad.

incerely Kfurﬂo

- 7 <:>
W YN
&\&ia Steele, Eﬁq;‘Q\
ccs Helen Aakey, President

College Helghtas Property Qwners Age’n.

Robert Sugarman
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ATTAC LML ;

L. BPA/STATE WILL KLLP THE HESIDENTS OF TiE COLLLGE HELGHTS
AND ADJACENT ARLAS FULLY INFOMLD ON THLE PRUOGRESS OF THE IMPLE-
MENTATION OF THE HYDIS PARK LANDPFILL SETTLEMENT AGREEMENT BY

o  timely* informing the College Heighta
Property Owners Association (hereaftar
refaerred to &8 Agsociation) of the ex~«
chinge and/or submlgsion of all decuments
and materials required by and/or related
to the Hyde Purk settlement agreement
(hereafter refarred to as Agreement))

0 providing the Assoclation in a timely
fushion with coplies of all correspon-
dence between Occldental Chemical Corpor-
ation (and ite successors ln interest),
its contractors and consultants and
EPA/STATE (includlng correspondence be=-
tween Counsel for those purties) rela-
tive to the ilmplementation of the Hyde
Park settlement agresment)

0 upon request, providing the Awsoclaution with
coplea of any ugaency record, document, or
plece of material (including correspondence)
ralated to and/or prepared ln accordance wlth
the Hyde Park Settlement Agreement without
chirge|

o making appropriate legyal and technical
personnel available to meot with members,
representatives, consultante to, and desig-
neas of the Assocclation to discuss the gta-
tus of the implementation.of the Agreement) and

o notifying the Associmtlon wlthin three (J) days
of EPA/STATE notiflcation by Occldental (or
{ta successors in Lnterest) that an event has
occurred which delays or prevenis, or leads
Occidental to anticlpate delays or prevention
of, Occidental's compliance with any approprlate
terms or condition of the Aygreement.

*in the context here, timely means within
three daya of recelpt or completion.

-




II. EPA/STATE WILL PROVIDE THE RLSIDENTS OF THKE COLLLEGE
HEIGHTS AND ADJACENT ARKAS WITH A FULL UPPURTUNITY TO COMMENT
ON AND CONTRIBUTE MEANINGFULLY TO THiS IMPLEMENTATION OF THE
HYDE PARK SKETTLIMENT AGREBMENT BY

Q

providing the Assocletion with timely* and
advance notification of tentative and

tinal schedullng arrangements implementing
the terms and conditions of the Agreementj

providing the Association with timely* and
advance notice of the time perlods EPA/STATL
eatablishes to revelw submisslons by Occldental,
its consultants or contrac¢tors, made in con-
nection with and/or required by the Agreement)

providing the Association with timely* and
advance notice of KPA/STATE (tentative) dead-
lines to complete HPA/STATL submiseions re-~

quired by and/or done in accordance with the
Agreement)

keeping the Association fully sand completely
informed of and about all luvsues that arlise
a8 & result of the BEPA/STATK review of bub-
missions by Océldental, its consultants and

contractors, required by and/or related to the
Agreement) '

upon {ts request, muking available to the
Associatlion appropriste EPA/STATL technical
and leyal personnel for in-person meetings to
discuss all lssues which arise out of the
Llwplementation of the Ayreement)

providing the Assocliation with an opportunity
to submit verbul and wrltten comments to HPA/
STATE on all gubmissiong, raview documents,
matters and questions arising out of the lmple-
mentation of the Agreement; and

providing & written responae to all Assoclation
commentas, 9 n, aa saon a8 possible after thelr
receipt and prlor to (1) making any determinationv
that submittad plans, speclifications, and protg-
cols or other studles or anulysed oreoared in
accordince with the terms of the Aygreement are
congistent with sll appropriate terms and con=
ditions of the Agresmaent, or (2) stipulating

with Occldental to thle aeffect.

*{n the contaext here, timely means within
‘three days of recelpt or completion
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R




t e
(O

. ! ‘ ‘A
S P B Y Cgp»u / /4/¢~~"f

g

uetobar 14, 1982
714 Suffulo Avenue
wlughra Falle, New York 14303

wdry ®llan 3urns, %sq.
Environmental Protection Buredu
new York State Department of Luaw
47th Floor

2 world Trade Center

New York, wew York 10047

Ualr S« SUurng:

[ am submitting two additlional items to be andded to
EPA/STATL'e Community Relations plan.

Mrst, recent and continuing experience with wr. Joseph
Slaclk, iew York State's Alternate Progruam Coordinator for the
nyde Park landfill remedial project su,gests that scheduling
difficulties and/or other reapon&ibilit?es and obligations may on
occasion preclude EPA/STATL representatives from traveling to
western new York to meet with representitives and/or desig neea of
the College Helghts Property owners Association to discuse problems,
iggues, and concerns that srise with respect to the implementation
of the dyde Park gettlement agreement. when this occurs, and in
order to ensure that College Helghts und adjncens #res resldents
have a4 full opportunity to comment on, and contribute meuningfully
to, thne settlement agreement, 1t would be necessury for uapproprlate
representatives and/or desiygnees of the Colleze Helghts Property
Uwners Assgociation to travel directly to Albany, New York Clty,

or washington, D.C. to make sure that such meetings can and do take
place.

Under these circumstances, and go that practical scheduling
difficulties and other employment responsibllities will not inter=~
fare with the ability of the dyde Park-area nelghborhood residents
to protect their heanlth and safety interests durlng the lmplementation
of the settlement agreement, it would be appropriate for the RPA/STATE
Community Relations plan's budget to include an allocation for "citiw
san purticipation/relations uctivities", including monies for 1teme
sueh 49 necesgsary citigzen travel.

Second, on at least one occasion thlg year, in-plice remedial
systems 4t the Hyde Park lundfill asite have malfunctioned and/or
been otherwise rendered inoperantive. Importantly, in the winter-1982
Pumphouse~fire incident, the lundfill's residential nelghbors first
ledrned of the landfill mulfunctlon and ewergency through the newse
pa4pere. fPurther, it was not until several days ufter the incident, thut
the landfill's residentill nelghbors received even the semblance of «

Fws 2 F 742w 7Yy




complete #ccounting of the emerbency's csuse, extent, and resolution.

with thesge considerations in mind, it ts appropriate that the
RPA/STATE Community Relations plan provide for governmental action in
ragponse to problems, malfunctions, emergencles, or other untoward e=
vents, circumstances, or conditions that may develop #t the landfill
Sltes wsore particularly, 1t is appropriate for the Community Re=-
lations plan to specifically commit BPA/STATE to (1) immediately no-
tify the public (?ncluding the newsmedla and the College Helghts Pro-
perty uwners Assoclution) when elther becomes aware of an operational
problem or unexpected condition at the nyde Park landfill (site),
(2) keep the public (including the newsmedian und the Association)
fully informed and appruised of hoth the status of that operational
problem or condition and ita health and safety implications, and (3)
provide an after-the-fact full und complete public report detalling
(#) the gcope and implications of the problem, (b) the cuusau of the
problem, #nd (c) the steps which EPA/STATYK and liooker will take to pre=-
cent the recurrence of the problem.

[f you have any questions or comments #bout these #dditional
itmms, plende do no® hesltate to contect me at (736) 284-2644.

Sincerély you

ccy  Robert Sugarman
ilelen Askay, President
College iwelghta Property uwners Associstion




UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

LI I R R T R I I R R R K

UNITED STATES OF AMERICA,

CIVIL ACTION
THE STATE OF NEW YORK,

Plaintiffs

>e

NO. 79-989C

Vs,

HOOKER CHEMICALS AND PLASTICS CORP..; OXY : AFFIDAVIT OF
CHEMICAL CORPORATION; HOOKER CHEMICAL

CORPORATION; OCCIDENTAL PETROLEUM INVEST- : E. MARTA SACHEY
MENT CO.; OCCIDENTAL PETROLEUM CORPORATION;

THE TOWN OF LEWISTON; THE TOWN OF NIAGARA, :

[HYDE PARK LANDFILL]

Defendants.

STATE OF NEW YDRK;
S
COUNTY OF ALBANY )

m

E. MARTA SACHEY, belng duly sworn, deposes and says:

l. I am an attorney with the New York Gtate
Department of Health [hereinafter tne Department) asslgned to
the above-~captloned case and as such am famillar with the facts
and clrcumstances surrounding the Department's involvement in
the implementation of the Hyds Park Settlemant Agreement
including tne Department's activities relating Lo the study of

past purticulate migration from the Hyde Park landfill site,

LExhibit B

EXHIBI T




2, 1 make this affldavit in response .to the
supplemental affidavit, deted August 16, 1982, of Lewls Steele
in support of the College Helghts Property Owners Assoclation
motion for clarlfication of responsibilities under the Hydg
Park Settlement Agreement and, more specifically, to that
portion of tne affldavit concerning the study of past
partichate migration from the Hyde Park landfill site.

3. 0n May 20, 1982 Lewlis Steele telephoned deponent
requesting that he be glven an opportunity to review and
comment on the Department's protocol for its part particulate
migration study. 8y letter of June 4, 1982, a copy of which 1s
annaxed, Lawis.Staele wag advised that the Department would
provide him with a copy of the prellminary draft of the past
particulate migration study protocol for review and comment
when it was completad,

4. The Department of Health ils committed to undertake
@ study of past particulate migration from the Hyde Park
landfill site and has accordingly devoted rasources to devslop
add implement such a study; the Department apprecletes the
importance of tnis study under the terms of the Hyde Park
Settlement Agreement (Addendum I, para. M, pp. I-51-52] and for

resldents near the landfill,




9. As 1s correctly polntued out Ln paragraph 30 of
Lewls Steuwle's supplemental affldavit, the study ls a "complex
onag", formulation of the study protocol has required rigorous
sclentiflc thought and extensive lnternal Department review is
virtually completed, 7The next step vufore tinalizatlon of the
protocol is to obtaln sclentific puer review from other State
and fedoral aguncies.

6., Bacause of the complexlty of the study and the
Department's desire to develop a sclentifically rigorous
approéch, it s taking longer than Initially anticlipated to
formulate and lmplement the study.

| 7. Detalled belaw i{s & chronology, not exbaustive, of
the Departmentus continulng efforts in formulating the study
protacol, communidatud Lo deponent by Department personnal

actively lnvolved in the formulation of the protocol,

g, May 12 1981: The Department contacts New
York Unlverslty Medical Center's Institute of
Environmental Medliclne, Laboratary for
Environmental Studles (hereinafter New York
University) requesting a meelbting to discuss New
York Universlity acting as a consultant for
evaluastion of avallable nistorical meteorologic
data for the Nlagara Frontisr,

b, May 16, 1981: Department personnel meet with
representatlives from the New York university for
preliminary dlscussion of evaluation of
historical meteorologic data.

C. June , L981:  The Department recelves draft
proposal and report from the New York uUniversity
regarding development of tne study's sampling
procedures, meteorologlic data analysis scheme and
avallable analytical capabllity.

e




d. October 10, 1981: The Department makes
initlal consultlve contact with NIOSH regarding
its role as a consultant for the study protocol.

e. October 22, 1981; Department personnel meet
with NIOSH (Natlonal Institute for Occupational
Safety and Health) representatives to discuss

development of sampling and analytical technlaues
for study,

f. November 10, 1981: An Internal Department
mestling {s held to dlscuss development of
analytlcal metnhods for the study.

g. November 11, 19813 Dust samples from the
Albuny, N.Y. area are collected by Department
parsonnel to be used in developing analytical
methods for the study.

h, November 12 & 13, 198l: Tha Department
recelves analytical data fraom NIOSH for reviaw.

L. November 16, 1981: Department personnel meet

with representatives of New York university to

discuss detalls of the meteorological datae
evaluation,

J. Novemper 17, 1981: Thae Department requests
the State Department of Environmental
Conservation, Divislion of Alr to carry out
computer simulation of particulate dispersion
from Hyde Park landflll,

k. November 18, 1981: The Department's Center
for Laboratorles and Research submits an outline
for the analytical protocol development,

l. November 23, 24, 30, 198l: Department
personnel conduct Fleld survey of Hyde Park area

for prellminary evaluation of potential sampling
locatlons.,

m. December 3, 19813 The Department purchases
meteorologlc computar tapes for the Nlagara Falls
International Alrport from the National Climatic
Centar.,

N, January, 1982: The Department's Center for
lL.aboratorles und Reseurch receives dust samples
from Niagara Falls residence to be used {n the

development of analytical methods for the study.

ly-




0. January, 1982 to May, 1982: Drafts of
proposed Introductory Tetter and resident
questionnulre to bw used In the study are
internally reviewod and redrafted,

p. February, 1982: The Department's Center for
Laboratories and Ressarch receives more dust
samples to be used Iin the development of
anulytical methods.

Q. Aprll 1, 24, 1982: The Department's Cenler
for Laboratorles and Researcn and Bureau of Toxlic
Substances Assessment meet to assess study's
project mansgument and discuss all elements of
the study.

r. Ma 1982: Department parsonnel conduct
search of publishud literature on Lndoor air
quallity and dust deposition rates in the Nlagara
Frontier,

S. May 3, 1982; Department personnel meebt with
represantatlves from New York University to
review progress on analysis of Niagara Frontier
metearologic data,

t. June, July 1982: [Ihe Department develops &
risk and exposure assessment for the study,

u, July, 1982: The Department develops an
outline for the study protocol.

v, Jduly, 1942: The Depurtment conducts
literature sawrch on aenvironmental stabllity of
potential wnalytes for study.

w, August 9, 19823 The Department recelves
tirsterun results of computer dispersion
modelling from the Department of Environmental
Consarvation, Dlvision of Alr,

X. August 10, 1982: A proposed draft of study
protocol distelbuted to Department personnal for
fntarnul raeviow,

y. AfAuqust 11, 1982 to August 20, 19823
Department personnel submil comments on proposed
study protocol.

mSm




7. As avidenced by the foregolng, slnce at least May,
19681, the Department has been angeged in on-golng activities
necessary for the formulation of a sclentifically sound
protocol for the study of past particulate migration from the
Hyde Park landfill site., Sucn activities have included
developmnent of analytlcal methods, internal review,
consultation with outslde experts, and procurement of data from
outside sources,

8, Thoso Dupartmunt personnsl responsible for
formulating the study protocol have advised deponent that a
preliminary draft will be forwarded to Lewls Steele, In
additlon to other State agencles (DEC, DOL) and federal
agencies (EPA, NIOSH) for review and comment no later than
September 10, 19%82.

9. As soon 45 Lhe aforeseld review 1s complated, the

Department will begin to implement the study protocol.

f) //KAM gfﬁ/((q,,

E. Murta Sachey, Attorney
New York State Deapartment “OFf Health
Buresu of Legal Affalrs

Sworn to before me, this
--);('J‘Aday of August, 1982,

(. J O/ m‘,\\\\
/T NDTARY PUBLIC
’/
PN VAT Cudw Y
/J/ ¢ u"%/ 6 A7 ;‘;/“\c)/é"(/
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UNITED STATLES DISTRICT COUR't
WLOTLERN DISTRICT UF NLW YURK

CUNITED STATES OF AMERICA, et. al., : CIV=7Y9-98YC
Plaintiffs, - (Hydé Park
V. : Landfill)

HOOKER CHEMICALS & PLASTLCS . AFFLDAVIT Ol

CUKPURATION, el. ual.,
;o DR ROBLERT H,
Detrtenduntu.
: HUFFAKER

STATE OF NEW YORK)
COUNTY OF ALbBANY) ss8;

LR, ROBLERT H.o HUFEARKLR, belong duly swyorn, deposues und
says; |

Lo 1 aw Lhe Apsociate Divector ok the Ultlcu ot
Publle Health ol the New Yourk Stute Dupartment ol leullbh
{hereinatter the Departwent] and in that capacity am
vesponsible for the Depurtwent's Bureau of Toxi¢ Substunces
Agsessment's activitieu, This Burwuu is rvesponsible for
designing and lwplementing the bLepartment's study of past
particulate wigration Lrrom the Hyde Pack landlilhl., As such, 1
auw involved fn the Depurtmunt's efforts to design 4 protocol
Lur such u study aud wm Lamiilac with the tucts und

circumgtances surrounding these elforts.

EXHMHER 7~
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2., 1 wuke chis Albldavit in vesponse Lo chiu Court's
Urdér ol March 9, 1983 fo which the bStuate of New York was
ordered to show cuause why the atorewentioned study cannot be
completed as soun as possible.

3. As sel lorth in the "Response to Public Comments
on the Stipulation and Judpgment Approving bSettlement
Agrecment', submitied to the Court in April, 1981, the
Department is coumitted to undertake a study of pust
parciculate migration Lrom the dyde Park LandELLL wite wnd hau
accordingly devoted und intunds Lo contioue to devote its
resources to desiygn and imploewent such o study.

4, The Dapartment wishes to design o study that will
yield peclentibically valid and usuelul information, The
criteria used in developlng the study, includiog the
duuiguaciuu.of approprivte wamples and sawpling locutlons, will
be selected to serve thle wnd, ‘The Depurtment alsvo conslders
outside scientlric peer veview ol the wtudy protocol
uppropriaue and neceddary Lor the developmesnt ol a well
desipgned study. Such review by outside gclantists provides a
mechanigm for rigorous vvaluation ol a study's design before
implemencation of the study and is [requently sought in the
development ol protocolu.

¢ Ad lu wmorw specillcully fondicated bulow, Lhe
Depactmont has been vogaged fn o contloulng vlfore to formulate
4 sludy protocol, We vatlnute that lwplementuation ol the

study, numely, bield sampling, can begin in August, 1983,

. ————
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6. The Court was apprised of the Depurtment's
activities in formulating the study protocol through August 20,
1982 by affidavit, dated August 24, LY82 (annexed as Exhibit A)
which wus submitted to the Court in the context of a motion for
clacification of the responsibilitiuve ol the parties to thea
Hyde Park Settlement decree brought by plalatiff-intervenor.
The Court also was advised that a draft study prdtocol would be
Eofwarded to State and lederal upgencles and plalotiff-
intervenor's attorney no later thun September 10, L982 for
review and comment.

7. Ap indlcated in u cover letter and disteibution
lList of September 10, 1982 (unnexed ag Exhibit 8), a dralc
study protocol was suvul Lo varlous governwmentul agenciles,
private ovganizations whose evaluation ol the protocol was
deemed appropriate to seok, and plalotiit-intervenor's attorney.

8. As o result of thu foregoing, the Departument
received g combination of writtun and vorbal coumments on tha
dralt study protocol from upproxlmately sixteen individuals
outside the Depuarcment, who vepresented varlous Ledoral and
State apencies, unlversiticu, and plalatitf~Intervenor., The
last of these coummeols wus recCeived on October 26, L1942,

9. During this peclod und thereafter, Lthe bDepartment
began the process ol reviewing and sssessing the cowmments that
were received., Included in the comwents wus a recommendation
that the services ol u consulting statistician be secured to

address issues concecning the gtudy protocol provisions fov

SoTe
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gample selectlon and dala wnalysls. Un Noveaber b, 1982, the
Depavitment requestued the wusletancy ol wrutistliclens Lrom the
State Unlversity ol New York at Albany. To ddta‘thuru have
been four meetings with the congulbing utucluticiuna, the flrsc

meeting being Novembwer ¥, LUBZ and Che most recent Murch Lo,
1983,

L0, During the perlod In which the Depurtment was
receiving and assessing comments on the drult study protocol,
the study protocol becawe the subject ol wmedia attention. (Sce
éxhibit C; October 22, L982, "Resescchers term dump study

flawed," Buffalo Gazette,)

This developmunt ralsed a concern
among Department scientists ubout whether the fntegrity of the
study, as lormuluted at thal time, could be Jeopardlzed dus to
the possibility of blas of the study group resulting from
public dissemination of the specifice of the study protocol.
11, Due to a combinatlon of the merit ol the comments
penerated by outside scientilic review of the dralt study
protocol and the concern ol whether the study might be
Jeopardized a8 4 resull ol the media attention Lhe dratt
protocol received, the Department determined that [urther
asgessment ol the study protocol wus advisable and that 1t
would be approprlate to seek further outalde review. By lettur

of December 31, 1982 (annexed as bxhibit D) the Deparcment

PR SETUNC- U S A S—
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‘requested the fuderal Depactmoent of Health and Human Secvices'
Centers for Uiueuueluontrol‘u auslistunce to review the dralt
protocol and to recommend improvements lo the study deslgn or
alterpate approaches to the study. Subsequent written
communications between the Centers for Disease Control and the
Department are annexed as Exhibits E, ¥ and G, A
representative for the Centers Lor Diseuse Control has adviged
that the Center would be willing to provide Depuartment stalf
assistance lo forvamulating a study protocol. Meeltlngs between
the Department and the Center have been schedulud for May L0
and 11, 1983, the [lrst dutes representatlves fvom the Center
can weet with the Department.
L2, We estimute thut fleld sawpling can begin in
August, 1983. This estlmate le based upon the followlng
projected time reguirements:
Lo Aprcil, 1983: Lxchange of study protocol

drafte and recomnendatione with Centers foc

Divuawu Control/fovmukation of revised dratt

study protocol.

2. May LU, L1, 1983: Maeetings with Centers for

Disease Control to finalize dratt study
protocol.

3. May L0, LY¥3 co June, 1983; Distribution of
protocol for outslide peer review/time for
revigwers L0 coument,

4. June, 1983 to July L983: Depactment
appegsuent of reviewers' commentsa/
tinallzation of study protocol.

5. Auguut, L983: Prepuration for Tield
sampllog/ luplenentation of study protocol.

P E———————————




13, The Depuctwmunt anticlpates Lhat the original
draft study protocol, which was previously distributed for the
purpose of securing outslae peer review, will undergo major
changes or be completely redusigned which will mauke further
peer review appropriate and necessuary. In the context ol that
process, the Department feels that It is appropriate to provide
pléincitf«interVunor'a attorney with a copy of the revised
utudy protocol, as was done with the previous protocol, for the
purpuse ol providing platntict=-intervenor the opportunity to
secure expert review and to comment to the Departwment,

4. The Deparcment Is requesting the Court's guidance
and asslstunce in settiog Limlitatlons on plalntiff-intervenor's
use and dissemination of the ruevised wtudy protocol and other
material that may be provided relevant Co the study protocol.
Specificully, the Depurtment bulleves Chat plaintiff-
intervenor's ude and disseminution of the revised study
protocol and other material rulevant Co Lhe study protocol wust
be limited to the purpouses Lor which those materials arve
pcoQided, to wit, to provide plainctilf-{ntervenor the
opportunity to gecure expert sclantilfilc raview and Lo coument
to the Departwent. Abuent wsuch Llwitutions, Department .
gclentists are very concerned that thelr abilicy to conduct a
sciencifically valid study would bue compramised. A cruclal
elewent in any scientific study, as ln the Hyde Purk study, is
thy avoldunce ok uny blay Lo the wubjects ol the subgroup Lrom

whom data orv information are collected. Such blag can result,

Y ety o~ L ¥ -



‘fur example, from study subjecty’ prior knowledge sbout the
Bpecific pufposes Or particulars of the deulgn of 4 study chat
conscious or unconsclous wodilicatlon of their responses or the
data collected may occur,

15, We are available to address any questions the

Court may have,

! | ’- A { (! (_uA.,.,...“--..,,

Dy Kobert H. Huffdkul

suscribed and sworn Lo me this 29c¢h
day of March, 1943

& ,///4,:¢:::" Sielac
NOTARY PUBLIC

MAR SACHEY
NOT PU BLEA.:\uw of few York
MY 0 “)Absb Cu"“ T
nmlﬂAw“W 0. 19 A5
Quali Eap o8 March 3
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STATE OF NEW YORK VM
DEPARTMENT OF HEALTH U2l OFFICE OF PUBLIC HEALTH

TOWER BUILDING & THE GOVERNOR NELSON A, ROCKEFELLEN EMPIRE ATATE PLAZIA  ®  ALBANY, N.Y, 13237 .
‘ B

P

e

PAVIOD AXELROD, MO,
Conunlesionar

GLENN €, HAUGHIR, M. Dy
Ditactur

Septemberr 10, 1982

Qeur :

Enclosed is a draft copy of our plan of study and protocols for assessing
the impact of past particulate migration from the Hyde Park Landfi}l to the
surrounding residential areas. The study 15 an outyrowth of the Settlement

Agreement which was negotiated between Hooker Chemicals & Plastics Corp. (now
Occidental Chemical Corp.

~ 0CC) and the State and Federal Governments for
remediation of the Hyde Pork Landfill.

The presant study is daesigned to
datermine 1f contaminated dust at a laevel which would constitute a human

endangerment exists in the residential neighborhood and 1f such dust does
exist whether it migrated from the Hyde Perk Landafill.
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I would Vike you to review and evaluate the study and protocols for 1ts
gcientific and technical content and merit, It {s my intent to send the

introductory letters on September 28, 1982 to the residenls who will be
selected so that field work may begin varly ia Qclover.

) With this schedule, |
would appreciate your major comments by telephong no later than Sep-
tember 20, 1982 and your written commenis received oy September 24, 1982,
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You may reach me by phone at 518-473-8427,

If 1 am not immediately
available, you may contact elther Mp

« Al Wakeman or Dy, John Hawley.

PR

Stacerely,

G. Anders Carlson, Ph.D.
Chief, Special Studies Section
dureau of Toxic Substance

Assessment
GAC: sm
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Mr. Joseph L. Slack, P.E.
Supervisor

Implementation Section
New York State Department of
Lavironmental Conservation
Room 401 '

50 Wolf Road

Albany, NY 12233

Mr. Norman H. Nosenchuck, P.E.
Director
Division of Solid Waste
New York State Department of
Environmental Conservation
Room 209
50 Wolf Road

Albany, NY 12233

- Mr. Joseph Spatola
Air & Waste Management Section

United States Environmental
Protection Agency

Room 1009 -

26 Federal Plaza

New York, RY 10278

Mr. Donald Barns
Dioxin Work Group

T e ot Ba N bk

Oistripution

Science Advisor to Assistant Administrator

Oftice of Pesticides and Toxic
Mail Code (TS 788)
40) M. Street S-W

Kashington, D.C. 20460

Mr. R, Charles Morgan, WH 527

Substances

F

Office of Waste Program Enforcement

499 5. Capitol Street, 5.M,
Washington, D.C. 204060

Ms. Julia Schwartz
Ecology and Eavironment
195 Sugg Road

Buffalo, NY 14228

Mr. John Kominsky
Industrial Hyglenist

Robert A. Taft Laboratory
4676 Columbia Parkway
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Mary Ellen Burns .

Assistant Attorney General

Bureau of Environmental Protectign
Department of Law - 47th Floor
Two World Trade Center

New York, NY 10047

Mr. Lewls Steele, Esq,
1714 Buftfalo Avenue
Niagara Falls, NY 14303

Philip J. Landrigan, M.D., M.SC.
Director

Division of Surveillance, Hazard
Evaluations and Fleld Studies
Robert A. Taft Laboratory

4676 Columbia Parkway
Cincinattt, Ohio. 45226

Or. Rao

Department of Environmental
Conservation .
Room 136

50 Wolf Road

Albany, NY 12233

Dr. Theodore Knelp

New York University Medical Center
P.0. Box 817

Tuxedo, NY 10947

Dr. Lioy
New York University Medical Center
P,0. Box 817

Tuxudo, NY 10987  —
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UNUTED STATES DISTRICT COURT Civ. No. 79-789C

WESTERN DISTRICT OF NEW YORK (Hyde Park Landfill)

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ x

UNITED STATES OF AMERICA and STATE OF AFFIDAVIT OF

NEW YORK, G. ANDERS CARLSON
Plaintiffs, SUBMI'TTLED BY

NEW YORK STATE
-against—

HOOKER CHIMICALS § PLASTICS CORP., et al.

Defendants,

STATE OF NEW YORK)
COUNTY OF ALBANY) ss.:

G. Anders Carlson, being duly sworn, states:

1. I am Chief of Special Studies in rhe New York State Department of
Health's Bureau of Toxic Substance Assessment and am the Departmeont's
coordinator relating to matters concerning implementation of the Hyde Park
Consent Decree. I have been employed by the New York State Department of
Health in this and similar capacities for three and one-half years. I hold
Doctor of Philosophy and Master of Science degrees in Environmental
Engineering and a Bachelor of Science degree in Civil Bngineering.

2. In my position, I supervise Department personnel who are
responsible for overseeing the Occidental Chemical Corporation's
implementation of and compliance with the Health and Safety Program during
activities at Hyde Park required under the Hyde park Consent Decree

3. I make this affidavit to describe for the Court the air
monitoring of survey activities at the Hyde Park Landfill which the Department
of Health undertook from November 8-12, 1982 and to discuss other concerns.
The air monitoring described here represents the entire extent of air
mwonitoring carried out to date by the Department. EPA and its subcontractor,
Ecology and Environment, have conducted other air monitoring during the lyde
Park survey activities. On information and belief, a description and the
results of that monitoring will be presented by EPA to the Court.

HEALTH AND SAFETY PLAN

4. It is useful, before detiaiiing the Department's air monitoring
work, to describe how the Health and Safety Plan for the survey activity at
the site has evolved.

S. On July 9, 1982, Occidental Chemlcal Corporation (0CC) submitted

to the United States Envirommental Protection Agency and the State of New York
(EPA/State) its proposed plans, specifications and protocols for the Surveys

EXHIE 7 &
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and Studies set forth in Addendun I of the Hyde Park Judgement and Agreement.
0CC's proposed Health and Safety Plan for Surveys and Studies was included in
a document entitled "Hyde Park Quality Assurance Project Plan, Appendix C,
Specifications and Protocols [or the Soil and Aquifer survey Program Hyde
Park-Bloody Run''.

6. EPA, the State and 0CC, through meetings and correspondence,
exchanged comments on OCC's entire submission, including the Health and Safety
Plan. On October 4, 1982, EPA/State, by letter to OCC, stated that there was
general agreement between EPA/State and OCC on OCC's Health and Safety Plan.

7. The approved llealth and Safety Plan did not include the elements
detailed in Apendix V of the Judgement because in discussions with 0CC,
EPA/State determined that the Survey and Study Activity did not constitute
Special Construction Activities.

8. On October 8, 1982, OCC began field work using the liealth and
Safety Plan approved by LPA/State. This work is ongoing and includes
installation of overburden survey wells, bedrock survey wells and lendfill
monitoring wells.

9. Since initlation of the survey work, experience with actual field
conditions has resulted in certain necessary modifications of the plan which
were approved in the field by field persoinel whom 1 supervise. ‘

10. On October 28, 1982 the court determined that, based on the
then-existing facts, installation of wells was not a Special Construction
Activity as defined in Addendum V of the Judgement and as such did not require
the extensive air monitoring described in that Addendum. The State of New
York, therceafter, voluntarily carried out aly monitoring for organic vapors
during the installation of the monitoring wells into the landfill itself. The
monitoring was carried out from November 8 to 12, 1982 during the installation
of wells OW33-82, OW34-82, OW35~82, OW36~82 and OlI37-82.

11. The air monitoring was accomplished using a General Electric
Toxic Vapor Meter (TW) which responds to total halogenated organic vapors at
a detection level of 0.1 purts per million (ppm). The instrument was manually
calibrated at the start of each day's monitoring and then run in a mode which
provided an automatic periodic calibration. Sample probes were set up fifty
feet upwind and fifty feet downwind of o given drilling operation (attachment
1). Raw data From the TW was plotted with a continuous strip churt rocorder.

12. The fifty foot perimeter was established as the zone within which
all personnel were required to use self contalned breathing apparatus.
Outside the fifty foot perimeter cartridge respirators were used whon chemical
odors were present at the fifty foot purimeter.
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13. At each site, background {upwind) monitoring preceeded all other
monitoring. This was done to determine if there were any vapors in theambient
air to which the TW might respond.  When background monitoring was completed,
the instrument was switched to sample [rom the downwind probe. The protocol
specified that if organic vapors were detected by the TW at a level above the
most recent background measurement a sccond background observation would be
made and then the downwind level checked. If the dounwind level remained
elevated above background, OCC was to be notified and was to take appropriate
corrective steps.

14. Attachwent 2 is an example of a segment of the strip chart record
and the type of data recorded. On the left hand side of the chart (with the
line of black dots and numbers from 11 to 24) is a discontinuous line which is
the trace of the base line below the detection level of the instrument. The
intermittent trace (indicated in brackets) represents the automatic
calibration checks. The time period represented by the trace is equivalent to
about thirteen hours.

15, At no time during the installation of the landfill monitoring
wells did the TW detect and rucord concentrations of organic vapors at a
level greater than or equal to 0.1 ppu.

16. 0n occasion, odors characteristic of lyde Park chemicals were
detected by personnel [row the Department of llealth at the 50 foot perimeter,
but were not concurrently detected by the TW.

17 The TWi's ability to respond to chemicals characteristic of the
Hyde Park Landfill was checked by placing the instrument's probo over an open
sample bottle which contained materials from the Landfill.  The concentration
recorded by the TW was at the instrument's maximun level of 100 ppm.  This
demonstrated that the instrument is capable of responding to the chemicals in
question if sufficient quuntitles auve present (greater than 0.1 ppu).

18. The conclusion drawn from this monitoring activity is that at no
time did organic vapors, released during installation of the landfill
monitoring wells, migrate beyond the Fifty foot perimeter in high enough
concentrations to jmpact any part of the comaunity around the lyde Park
Landfill.

19, The workers at the site, and particularly those carrying out the
drilling operations were fully protected. The workers uscd self-contalned
breathing apparatus and protective clothing.

RLCOMMUNDATLONS FOLLOWING
MARCH 9, 1983 INCIDENT

20, As set forth in Sandra Stanish's affidavit of March 11, 1983,
during the drilling of vector well F-6 on barch 9, 1983, a release of a
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gaseous material, possibly methane, was experienced when drilling was nearing
completion at a depth of 120 to 130 feet.  This discharge continued for
approximately 3 1/2 hours at which time the State wade specific
recommendations and as detailed in the affidavit of Sandra Stanish, the State
directed OCC to: 1) cap the well, 2) periodically monitor the well site with
an explosimeter until the well was capped, 3) notify the Fire and Police
Departments and 4) patrol the site throughout the evening hours, It was also
recommended that OCC take samples for analysis of the constituents of the gas
escaping from the landfill, Some of these activities were not carried out as
:xpeditiously as possible, a fact of concern to the State. We are also
concerned that 0CC's full preparedness to respond effectively and efficiently
to unanticipated situations such as this needs to be more developed.

2l.  Because of these facts and concerns, the Department of Health
will recommend to the State Coordinator that OCC be required to undertake the
following:

a) That OCC periodically monitor deilling with an explosivity meter and be
prepured to respond efficiently and effectively if explosive conditions
areg encountered in the future,

b) That OCC have equipment immediately available to the warking site for
collection of gus samples for constituent analysis if the conditions
described above are encountered,

c) That 0CC define speclfic response and notification procedurss that it
will follow should this or similar types of situations arise in the future
and,

d) That OCC reaffirm its comullment to implement the specific requirements
of Appendix C as modificd (pg. 31F) which state, in part, that *in the
event of significant release of toxic or hazardous vapors [rom any
drilling, the source of such vapors shall be immediately capped or covered

with £ill".
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Sworn to before this
77/ 11th day of March 1983
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Assi% ant Attorney General




CERTIFICATE OF SERVICE

I hereby certify that on this 15th day of August, 1983, a copy of

the foregoing Response was served by first class, postage prepaid, on the

following counsel:

JACK PENCA, ESQ.

Assistant United States
Attorney

United States Courthouse

Court and Franklin Streets

Buffalo, New York 14202

MICHAEL, ELDER, ESQ.

U.S. Department of Justice

Division of Land and Natural
Resources

Roam 1258

9th and Pennsylvania Avenues

Washington, D.C. 20530

DAVID K. FLOYD, ESQ.

PHILLIPS, LYTLE, HITCHCOCK,
BLAINE & HUBER

3400 Marine Midland Center

Buffalo, New York 14203

THOMAS H. TRUITT, ESQ.
KEITH WATSON

WALD, HARKRADER & ROSS

1300 Nineteenth Street, N.W.
Washington, D.C. 20036

LOUIS NIZER, ESQ.

MARTIN WASSER, ESQ.

PHILLIPS, NIZER, BENJAMIN
KRIM & BALLON

40 West 57th Street

New York, New York 10019

BENJAMIN N. HEWITT, ESQ.

PHELPS, GRAY, MANSOUR & HEWITT

800 United Office Building

Niagara Falls, New York 14302

ROBERT P. MFRINO, ESQ.
749 Seventh Street
Niagara Falls, New York 14301

RICHARD BERGER, ESQ.

GROSSMAN, LEVINE AND CIVILETTO
8612 Buffalo Avenue

Niagara Falls, New York 14304

LEWIS STEELE, ESQ.
649 Rainbow Boulevard
Niagara Falls, New York 14303

ROBERT SUGARMAN

SUGARMAN & DENWORTH
North American Building
Suite 510

121 South Broad Street
Philadelphia, Pa. 19107 ~

BARBARA MORRISON, ESQ.
JAY, KLATF & MORRISON
1032 Ellicott Square
Buffalo, New York 14203

TOBY VIGOD, ESQ.

CANADIAN ENVIRONMENTAL LAW
ASSOCTATION

8 York Street

5th FPloor South

Toronto, Ontario M5J 1R2

Agsigtant Attorney General
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