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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

X 

UNITED STATES OF AMERICA, et al., 

Plaintiffs, 
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(Hyde Park Landfill) 

HOOKER CHEMICALS & PLASTICS 
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Defendants. 

X 

MEMORANDUM OF LAW BY STATE OF NEW YORK IN 
RESPONSE TO INTERVENORS" MOTION FOR AN AWARD 
OF COSTS, INCLUDING ATTORNEYS' FEES 

This is the response of New York State to the motion 

of Intervenors College Heights Property Owners' Association and 

Niagara County Citizens' Alliance for an award of costs, 

including attorneys' fees, under 33 U.S.C. 1365(d). 

In their Memorandum and Affidavits, Intervenors' 

attorneys, Lewis Steele and David Seeger, have focused on the 

issue of a right to attorneys' fees. This memorandum will 

therefore do the same. 

The State recognizes and supports the intention of the 

Clean Water Act to provide for attorneys' fees and costs in 

appropriate circumstances to a party in litigation under the 

Act. The question for the Court is whether, under the facts and 

circumstances presented in this case, such an award should be 

made. While Intervenors' motion is directed against the 



defendant Hooker Chemicals & Plastics Corp., the State has an 

obligation, as a plaintiff in the action, to consider the facts 

and the law, and to make a response. 

THE CLEAN WATER ACT, 33 U.S.C. § 1365(d), 
PROVIDES FOR LITIGATION COSTS AND ATTORNEYS' 
FEES TO BE AWARDED TO ANY PARTY TO AN 
ENFORCEMENT ACTION UNDER APPROPRIATE CIRCUMSTANCES. 

With regard to litigation costs, including 

attorneys' fees, the Clean Water Act provides that 

"The court, in issuing any final order in any 
action brought pursuant to this sction, may 
award costs of litigation (including reasonable 
attorney and expert witness fees) to any party 
whenever the court determines such award is 
appropriate." 

33 U.S.C. § 1365(d). 

Such an award, if "appropriate," could therefore be 

awarded to an intervenor granted intervention status as of right 

in an action, such as the one here, brought pursuant to 33 

U.S.C. § 1365(d). 

Authorization for an award of attorneys' fees in 

environmental litigation under the Clean Water Act is one of 

many legislative exceptions to the usual "American rule" under 

which attorneys' fees are assumed by the party incurring them, 

without regard to the issue of who won or lost the case. See 

Alyeska Pipeline Co. v. Wilderness Society, 421 U.S. 240 (1975). 



In providing these legislative exceptions to the 

general rule, Congress has sought, in the field of environmental 

legislation, to advance the public interest. As one court noted 

early on, the possibility of an award of attorneys' fees may 

encourage private citizens and groups to bring meritorious 

actions under citizens' suit provisions, especially where 

federal or state enforcement resources are insufficient or where 

the government itself is violating the law. Natural Resources  

Defense Council (NRDC) v. EPA, 484 P.2d 1331, 1337 (1st Cir. 

1973). Encouraging the achievement of statutory goals, 

acknowledging the important role of "private watchdog" citizens' 

groups, and aiding the early interpretation of novel and complex 

environmental statutes are some of the Congressional goals which 

the attorneys' fees provisions foster. Id. at 1338. 

THE SUPREME COURT HAS HELD THAT "APPROPRIATE 
CIRCUMSTANCES" REQUIRE SOME SUCCESS ON THE MERITS 

Unlike most legislation providing for attorneys' fees, 

the party seeking an award of attorneys' fees under the Clean 

Water Act need not have entirely prevailed in the action and 

need not have been entirely successful. Ruckelshaus v. Sierra  

Club, 	 U.S. 	, 51 U.S.L.W. 5132 (July 1, 1983). However, 

in interpreting what would be an "appropriate" occasion for an 

award of fees, the Court in Ruckelshaus held, over a vigorous 

dissent, that an award Wd8 only "appropriate" it the party 



seeking it had obtained "some degree of success on the merits" 

of its claim. Id. U.S.L.W. at 5136.* 

Other than stating that "appropriate" means "some 

success," Ruckelshaus does not decide whether other criteria 

which courts looked to in the past are still applicable. The 

only guidance Ruckelshaus offers this court in determining 

Intervenors' motion is that it notes that "some success" does 

not mean "trivial success on the merits, or purely procedural 

victories." Id. U.S.L.W. at 5134, footnote 9. 

BASED ON RUCKELSHAUS, IN ORDER TO AWARD ATTORNEYS' 
FEES, THE COURT MUST AT LEAST DETERMINE WHETHER 
INTERVENOR OBTAINED SOME SUCCESS ON THE MERITS 
OF ITS CLAIMS. 

Because of the circumstances of Intervenors' claims, 

it is not entirely clear how or whether they have in fact had 

"some success" under the Ruckelshaus standard.** The 

circumstances of this case are somewhat unusual in the light of 

prior case law in which attorneys' fees have been sought under 

environmental statutes. Generally, such awards have been sought 

against the federal government by plaintiffs who have brought 

*While the case considered by the Court actually involved 
relevant provisions of the Clean Air Act, the Court noted that 
the provisions under scrutiny were basically identical to 
provisions in many other environmental statutes, including 33 
U.S.C. .3 1365(d), and stated that its ruling was applicable to 
all such statutes. Id. 51 U.S.L.W. at 5132, footnote 1. 

**Nor have Intervenors had an opportunity to brief this point, 
since their Motion was made before the Ruckelshaus decision came 
down. 



direct citizens' suits to challenge governmental action or 

inaction. See, e.g., Ruckelshaus v.Sierra Club, supra; Village  

of Kaktovik v. Watt, 689 F.2d 222 (D.C. Cir. 1982), NRDC v. EPA, 

supra. Here, however, a lawsuit had been brought against a 

private defendant by the federal and State governments in their 

capacity as enforcers of environmental laws against private 

violators. Moreover, intervenor applied to intervene after a 

Settlement Agreement resolving all issues in the pending 

litigation had been lodged by the parties with the Court. 

As noted by the Court in granting intervention in its 

decision approving the Settlement Agreement, 

"The petitions [for intervention] made clear that 
the purpose for intervention was to contest the 
validity of the consent decree, to challenge the 
settlement and to present the citizens' objection 
to the consent decree." 

U.S.A. v. Hooker Chemicals & Plastics Corp., 540 Fed. Supp. 
1067, 1082 (W.D.N.Y. 1982) 

The State agrees with the Court that the participation 

of all the Intervenors and Amici in the court hearings held in 

this case was welcome, useful, and in accordance with the goals 

of the nation's environmental statutes to encourage citizen 

participation, Id. at 1083. By keeping the public informed, as 

well as providing a forum for Intervenors' and Amici's 

objections, the court-ordered hearing permitted a full airing of 

the purposes, effects and terms of the Agreement. 

While this may constitute "some success," the question 

fur Lilo Cuua iN whether, having uLdeted Lhe enLry of the 

Settlement Agreement "over the objections of the intervenors," 



Id. at 1083, it should now grant one group of Intervenors 

attorneys' fees for their participation in the process. 

The State does not believe that a blanket rule should 

be applied here regarding awards of attorneys' fees to 

Intervenors who participate in court hearings regarding a 

settlement of this type or who pursue their own claims 

challenging the resolution by settlement of a significant 

environmental action brought by the governments. The Court 

should rather look to the specifics of this case, and of the 

allegations made by Intervenors, to determine if an award is 

appropriate here. 

THE SPECIFICS OF INTERVENORS' 
CLAIMS FOR ATTORNEYS FEES 

Mr. Steele's list of specific facts which he asserts 

entitle him to an award of attorneys' fees must be evaluated in 

light of the standards set by the courts and the kinds of 

circumstances which have been deemed to provide a basis for an 

award in the past. Following the standards enunciated in 

Ruckselshaus, supra, Intervenors must be prepared to define the 

nature of their "success" on the merits of their claims. While 

Intervenors' specifics do suggest the number and range of issues 

which are of interest to them in this case, it is unclear 

whether, hinqly or toqeLher, thew) exampleo ritie to the level of 

the kinds of litigation activities which have been deemed to 

entitle parties to fees under environmental statutes. In 



addition, Mr. Steele's particulars bear close scrutiny, since in 

many instances he has significantly overstated his case. 

1. Intervention Status (pp. 23-24 of Memorandum of Law) 

It should be noted that there was no opposition to 

Intervenors' motion to intervene by either governmental 

plaintiff in this action. Intervenor has cited no cases to 

support his proposition that being granted intervention itself 

constitutes a sufficient basis for an award of attorneys' fees 

,under the Clean Water Act. 

2. Alleged "Modifications" to the Settlement Agreement  

(pp. 25-33 of Memorandum of Law) 

Mr. Steele alleges that his participation in the 

hearing led to certain "de facto" "modifications" to the 

Settlement Agreement. In fact, there were no modifications made 

to the Settlement Agreement, de facto or otherwise; it was 

approved by the Court exactly as it was lodged by the parties. 

As noted above, the purpose of the Hyde Park hearing 

was to inform the public concerning the details of the 

Agreement, and to give the Intervenors and Amid i the opportunity 

to offer their objections to the approval of the Agreement. 

Mr. Steele's intricate and detailed recounting of the hearing 

transcript essentially does no more than confirm that the 

porttori to thu AgrcoMont, fflid (ho ohattongorm to it, ourriud out 

the objectives of the hearing. 



a. The Leachate Storage Lagoons  

The record shows that it was the State, in the direct 

examination of Paul Counterman, which first addressed the 

question of the storage lagoons. (Tr. 644-647). The issue was 

further raised by Hooker in its direct examination of Frank 

Rovers (Tr. 1266-1272). 

While the hearing may have clarified for Mr. Steele 

the intention of the Agreement to eliminate the lagoons, once 

other storage facilities are in place (Hyde Park Settlement 

Agreement, Addendum I, subpar. E(8), it is not at all apparent 

from the case law that such a clarification by the parties in 

this context is the kind of activity that entitles Mr. Steele to 

an award of attorneys' fees. 

b. Overburden Tile Drain System 

The record recited by Mr. Steele hero shows only that, 

in response to questions by the Court (Tr. 427) and by the State 

(Tr. 636), the governmental parties' witnesses explained what 

the decree said. In fact, the Court itself, not Intervenor, 

elicited the explanation regarding the depth of the tile drain 

and did so in the midst of cross-examination by Intervenors' 

counsel on a completely different issue, namely, the 

effectiveness of the current drain system (Tr. 427). 

c. Excavation as an  RRT  

It was and remains the view of the State that no 

rotoVola C00)1110100 01' mahodoloqy OFAH ho umoludod trum 



consideration in the Requisite Remedial Technology studies 

undertaken pursuant to the decree. No such technology is 

excluded in the decree. Concerns in this regard were indeed 

raised at the hearing, and were addressed by the parties. It is 

worth noting that it was Amid, not Mr. Steele, who primarily 

focussed on this issue, including the presentation of expert 

witnesses. 	(See, e.g., Tr. 30-31, 1838, 1966-67, as well as 

testimony of Grant Anderson and Robert Rickels). Mr. Steele 

presented no witnesses, on this or any other issue of concern 

in the hearing. 

d. 	Another Swale Location 

Intervenor brought a "wet area" to the attention of 

the parties. However, Mr. Steele's characterization of the 

import of this suggestion in his memorandum and affidavit is at 

odds with the facts and the very document he cites therein. 

(See Memorandum, pp. 32-33, Steele Affidavit, pars. 22-33, and 

Exhibit H thereto, letter from William Walsh to Lewis Steele, 

May 5, 1982). Mr. Walsh's letter, on p. 2, makes quite clear 

that, by the terms of the Settlement Agreement itself, the area 

of concern to Mr. Steele will already be addre5sed. This is 

holdlyi4 n molatootIon t " m lho oddItton a it U  J I Ii HWOPi ll ith 

Mr. Steele asserts. 

, 3. 	Purchase of Homes  (pp. 34-37 of Memorandum) 

The State is not a party to any discussions between 

individual property owners in the Hyde Park area and Hooker 



regarding purchase of homes, and therefore cannot comment on the 

reasons Hooker may have for determining to purchase any homes or 

whether its reasons were such that attorneys' fees in this 

action should be considered. 

4. 	"Fillinq Out the Record" (pp. 37-50) 

Mr. Steele claims a right to attorneys' fees for 

"filling out the record" in the hearing. As stated above, the 

very purpose of the hearing was to explain and describe the 

Agreement and to provide Intervenors with the opportunity for 

elucidation, comment and challenge. 

With regard to Mr. Steele 's particulars, the following 

should be noted: 

a. Dr. Schneiderman: Martin Schneiderman was presented by 

the State as its witness on the issue of health effects and 

environmental exposures. The State offered to present this 

witness in response to some general questions by the Intervenors 

regarding that issue, raised in discussions among counsel 

outside the hearing (Tr. 721-722). Mr. Steele presented no such 

witness of his own and it is difficult to see how the 

presentation by the State of Dr. Schneiderman's testimony gives 

rise to a claim for attorneys' fees for Mr. Steele. 

b. Bloody Run: Mr. Steele raises several points in the 

Memorandum of Law, on pp. 41-44. A reading of the record at the 

pages referenced in his Memorandum, (see, e.g., 759-764, 

friflOi f  HO 	 loodvl  (ho 



the conclusion that cross-examination confused the record here 

to a point where it is difficult to determine what the claim for 

attorneys' fees is based on. Even postulating that a clearer 

record existed on the points of concern to Mr. Steele, the 

question remains whether the mere eliciting of the terms of the 

Agreement would provide a basis for an award of attorneys' fees 

here. 

c. Residential Well Water: As Dr. Stasiuk testified (Tr. 

892-894), the New York State Department of Health (DOH) found no 

evidence of chemicals in the residential well water; however, 

data collected by other parties showed trace levels of 

contaminants. DOH advised that the wells be shut due to high 

levels of bacterial contamination, not because of any chemical 

contamination. Mr. Berger elicited these remarks on 

cross-examination, Whether this is a basis for an award of 

attorneys' fees is not at all evident from the existing case 

law. 

d. Existing Data Regardin H de Park 

Mr. Steele demonstrates a lack of understanding of the 

premise of the Settlement in suggesting that the existing data 

is not taken into account by the parties. The data existing at 

the time of the Agreement showed that there was a significant 

environmental hazard in the Hyde Park-Bloody Run Area; that is 

precisely why lawsuits were brought by the federal and State 

T000mwm[of  OIHh 	1011HHIfill IH Ihi0 101.11410HO 



starts from the known facts. Since the existing data was not 

all-encompassing, the Agreement doesn't rely entirely upon it 

but rather requires Hooker to conduct surveys and studies in a 

comprehensive fashion to determine the extent of chemical 

contamination from the landfill. 

e. 	TAM Ceramics  Data  

While the State has no first-hand knowledge of the 

details of Mr. Steele's POIA request to EPA, the factual 

arguments Mr. Steele advances here might, under existing case 

law, be more applicable to a waiver of document reproduction 

costs under POIA than to a claim for attorneys' fees here. 

5. 	Activities Subsequent to the Approval of  the Settlement 

Agreement 

Since the approval of the Settlement Agreement, 

Mr. Steele has taken an active, almost daily, interest in the 

implementation of the decree. However, Mr. Steele has not 

articulated the legal basis for his assertion that an award of 

litigation costs, including attorneys' fees, is appropriate for 

activities which have primarily involved him in personal verbal 

or written petitions to the governments and participation in 

some governmental review processes. Moreoever, some of the 

allegations made in his Memorandum and Affidavit as to his 

.Voto WOr otose Lion ainy, 



a. 	Community Relations Plan  

As noted to the Court on a previous occasion in the 

affidavit of Michael Cavanaugh, a citizen participation 

specialist in the New York State Department of Environmental 

Conservation, dated September 27, 1982 (copy annexed hereto as 

Exhibit A), the plans for a community relations program for Hyde 

Park predated Mr. Steele's motion for clarification of status. 

In fact, such a plan is "part of an ongoing effort by the DEC to 

develop citizen participation programs in connection with 

remedial projects undertaken at inactive remedial hazardous 

waste sites." Affidavit, par. 3. For example, there is 

currently, and has been for some time, a community relations 

plan for Love Canal, contrary to the assertions in Mr. Steele's 

memorandum, p. 52. See, e.g., Exhibit B hereto, letter from 

Norman H. Nosenchuck to Joseph Spatola, April 27, 1983. 

The Hyde Park community relations plan was not 

instituted for Mr. Steele or as a result of Mr. Steele's motion. 

The State solicited comments from the public and from 

Mr. Steele as to the outlines of a plan. See Cavanaugh 

Affidavit, pars. 8, 9. Mr. Steele initially refused to give any 

comments to the State. See Cavanaugh Affidavit, par. 9. 

Pursuant to the Court's order of October 5, 1982, the State sent 

its draft plan to the parties for comment; Mr. Steele did 

respond at that time. Some of Mr. Steele's comments, which 



were primarily directed to the role of Intervenors, not the 

public at large, were addressed in the plan. See Exhibits C and 

D hereto, letters, Lewis Steele to Mary Ellen Burns, October 8 

and October 14, 1982. Whether Mr. Steele's limited 

participation in the process is the kind of activity which.  gives 

rise to an award ofhattorneys' fees has never been addressed in 

the casejaw. 

1. 	Past Particulate Migration Study  

The Department of Health released a draft of its 

proposed study protocol on September 10, 1982, when it was ready 

to be disseminated. See Exhibit E, Affidavit of E. Marta 

Sachey, dated August 24, 1982, and previously submitted as part 

of the State's Response to Intervenors' Motion for 

Clarification. Though Mr. Steele may believe he and his experts 

are the sole or primary reviewers of this draft, the facts do 

not bear him out. As noted in the affidavit of Dr. Robert 

Huffaker, dated March 29, 1983 and submitted to the Court with 

attached exhibits on March 31, 1983 (relevant portions annexed 

as Exhibit F), the draft was distributed to many individuals, 

including Mr. Steele, and including other experts. 

Dr. Huffaker's March 29, 1983 affidavit sets forth the 

considerations of the Department of Health in determining 

thereafter to re-review its draft. Whether the initial 

determination to include Mr. Steele and his experts in the 



review process gives rise to an award for attorneys' fees in 

this case is not an issue addressed in the case law to date. 

c. 	Air Monitoring Program 

In response to the expressed concerns of the 

Intervenor, the State carried out voluntary mechanical air 

monitoring for organic vapors at the Survey Site during the 

installation of wells into the landfill itself, from November 

8-12, 1983. See Exhibit G, relevant portions of affidavit of 

Dr. G. Anders Carlson, March 11, 1983, submitted to the Court 

that date. 

However, on several occasions, Mr. Steele brought his 

concerns regarding monitoring to the Court's and parties' 

attention through various formal motions. In an order dated 

July 13, 1983, the court, in essence, denied Mr. Steele's 

motions without prejudice. Whether, under the circumstances, 

Mr. Steele is entitled to attorneys' fees for these activities 

is not at all evident from the case law. 

CONCLUSION  

Regardless of the outcome of this motion, certain 

facts cannot be disputed. It is beyond question that 

Intervenors in this case have performed an important and useful 



role, one which the environmental statutes, with their regard 

for citizen participation, encourage, and one which this Court 

has recognized. U.S.A. v. Hooker Chemicals & Plastics Corp., 

supra., In participating in the hearing held in this matter and 

in submitting written arguments to the Court, Mr. Steele, Amici 

and the other Intervenor have raised objections, probed and 

questioned, elicited commeats, and asserted their concerns. 

Their participation in an advocacy process has enabled the Court 

and the governmental parties to carry out their obligations to 

insure that citizens' groups as well as the public at large are 

fully advised and have had a full opportunity to be heard. 

It is likewise beyond question that there is a useful 

and vital role to be performed by the public during the lengthy 

and complicated process of State and federal oversight of 

Hooker's implementation of the decree. 

There are assuredly occasions when an award of 

attorneys' fees to an Intervenor in an environmental enforcement 

action in which the governmental parties have reached a 

tentative settlement with the defendant, is entirely 

"appropriate" under the law. The Court must determine whether 



in the facts of this case, and of this particular motion, such 

an award should properly be made here. 

Dated: 	New York, New York 
August 15, 1983 

Respectfully submitted, 

ROBERT ABRAMS 
Attorney General for the State 

of New York 
Attorney for Plaintiffs 
By: 

MARY ELI/EN BURNS 
Assista,tit Attorney General 
Two Wo ld Trade Center 
New York, New York 10047 
Tel.: 212-488-3295 



UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

THE UNITED STATES OF AMERICA 
THE STATE OF NEW YORK, 

Plaintiffs, 

- V. - 

HOOKER CHEMICALS & PLASTICS CORPS.; 
OX? CHEMICAL CORPORATION; HOOKER 
CHEMICAL CORPORATION; OCCIDENTAL 
PETROLEUM INVESTMENT CO.; OCCIDENTAL 
PETROLEUM CORPORATION; THE TOWN OF 
LEWISTON; THE TOWN OF NIAGARA, 

Defendantal 

X 

STATE OF NEW YORK 	) 
) 	SS; 

COUNTY OF ALBANY 	) 

AFFIDAVIT 
Civil No. 79-989C 

(HYDE PARK) 

MICHAEL CAVANAUGH, being duly sworn, deposes and says; 

1. I am a Citizen Participation Specialist, in the 

Division of Environmental Education of the Nuw York State 

Department of Environmental Conservation ("DEC"). 

2. I am responsible for the development and supervision of 

the State's Hyde Park Community Relations Plan designed to keep 

the public informed of the process of the implementation of the 

Hyde Park Settlement Agreement. 

3. The Hyde Park Community Relations Plan is a part of an 

ongoing effort by the DEC to develop citizen participation 

programs in connection with remedial projects undertaken at 

inactive hazardous waste sites. DEC is presently administering 

and developing such pro$rams for sites rumudiatod pursuant to the 

federal "Superfund" (the Comprehensive Environmental Response 

EY1-1/ gir 
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Compensation and Liability Act of 19130) and for sites targeted 

for clean-up pursuant to the recently enacted State "Superfund" 

(Chapter 857 of the Laws of 1982). 

4. I have been assigned to the Division of Solid Waste of 

the Department of Environmental Conservation specifically to 

develop the Hyde Park Community Relations Plan. In developing 

this plan, I work closely with Norman Noaenchuck, P.E. the State 

Hyde Park Program Coordinator and the Director of the Division of 

Solid Waste and Joseph Slack, P.E., the Alternate State VrograM 

Coordinator. 

5. The purpose of the Hyde Park Community Relations Plan 

is to establish and maintain a system of making information 

available to the public and receiving public comments and 

concerns. 

6. In order to achieve its stated purpose, the Hyde Park 

Community Relations Plan, as presently formulated, includes the 

following activitieul 

a. compilation of a mailing list of residents, local 

officials and interested environmental groups; 

b. establishment of local depositories for documents; 

c. identification and contact of key groups to ascertain 

specific concerns and information needs; 

d. preparation and distribution of a newsletter providing 

summaries of completed actions and publishing schedules 

of future activities and notices of significant events, 

availability of documents and any public meetings; 
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e. 	preparation of Public Service Announcementa and posters 

indicating where to obtain information about the Hyde 

Park Site; 

f, 	hold individual or email group meetings to help 

eatabliah communications; 

g. 	receipt of public commenta and concerns; responsiveneas 

summaries shall be incorporated into the newsletter. 

7. Itemu (a) through (d) of the above list have been 

initiated. The local depouitorieu of documents have been 

establiahed at the Region 9 Office of the DEC, 584 Delaware 

Avenue, Buffalo, New York and the EPA Office at Ecology and 

Environment, 706 9th Street, Niagara Falls, New York. It is 

anticipated that the first newsletter will be distributed in lute 

October, 1982. 

8. On September 7 and 8, 1982, together with another DEC 

Citizen Participation Specialiat, I met in Niagara Fiala with 

aeveral repreaentatives of local government and citizena grope 

in order to learn specific concerna and to explore varioua ways 

of eatabliahing c:ouununicationa. Theaw meetinga were hold with 

the chairperson and membera of the Niagara County Environmental 

Management Council'a Toxica Committee, and with Mr. Richard 

Berger, Lag. I ale() upoku with Mu. Toby Vigod to inform her of 

the Community Relations Plan and to aak if ale would like to meet 

to diacusa the concerna of her group. We have not yet met due to 

achudule conflicts. 

9. On September 2, 1982, while acheduling the meetinga in 

Niagara Falls, I telephoned Mr. Lewis Steele to auk him if he or 
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any of his clients would like to meet with uu. Mr. Steele 

informed me that the concerns of his clients were addressed in 

his pending litigation, that he did not wish to speak with me, 

and that I should not speak to any of his clients in the Hyde 

Park area nor send them any informational materials. When I 

asked him to provide a list of his clients in order to comply 

with his request, he declined to do so. 

10. 	In developing and implementing the Hyde Park Community 

Relations Plan, the DEC has been and will continue to cooperate 

with EPA. 

MIChata—C 	ugh 
Citizen Part44pation Specie lot 

Sworn to before me this 
27th day of September, 1982 

Jit. 
4idiv ul Now Ygfil 

QUalotiuti in Albany COUtlill 
NO. 01.6b04360 

COMmitision ‘xpiros Mirth 30,464 



Now York State Department of Environmental Coneervation 
60 Wolf Road, Albany, New York 12233 

Henry G. Williams 
CommIsaloner 

Joseph Spatola, Ph.D. 
Program Coordinator 
United States Environmental 
Protection Agency 

26 Federal Plaza 
New York, NY 10007 

APR 7 bf13 

Dear Dr. Spatola: 

We have recently hired a Citizen Participation Specialist (Ma. Anita 
Gabalski) to administer the Department's Love Canal Community Relations 
Program. Ms. Gabalski will also be involved with the Hyde Park Landfill 
community relations program as time permits. 

We are in the process of establishing a public information office and 
document depository at 0820 Colvin Boulevard (previously the United States 
Environmental Protection Agency (EPA) public information office). The office 
will serve as the Department of Environmental Conservation's (DEC) document 
depository for both the Love Canal and Hyde Park projects. It will become the 
main point of public access to project information and an iniportant means of 
gathering the public's views, reactions and concerns. 

It would better meet the needs of the public, streamline arid improve both 
projects' community relations programs and be economically advisable to combine 
the EPA Hyde Park public information office with the DEC public information 
office. The present system of maintaining a separate DEC and EPA. office will 
be confusing to the public, require the maintenance of duplicate document files 
and necessitates more staff, equipment, and the maintenance of two offices. 

Would you please discuss this proposal in more detail with 
Mr. Joseph Slack of my staff. I trust that an arrangement can be worked out 
that will benefit both EPA and DEC but most of all the public. 

Sinceyely, 

/A 

, 

Norman H. Nosenchuck, 
Director, Division of Solid Waste 
State Hyde Pork-Bloody Run Area 
Program Coordinator 

cc: A. Carlson 
M.E. burns 

/ 



Res Wda park Landfill-urpa  
gaitiataLuLat t 

October 8, 1982 
714 buffalo Avenue 
Niagara Palle, NoW York 14)0) 

Ma. Miry Ellen burne, Etna. 
Aeeltistant Attorney Ueneral 
New York State Law Department 
Environmental Protection bureau 
2 World Trade Center 
Forty-seventh Floor 
New York, New york 	10047 

Dear Au. burns; 

have reviewed the formulation of the EPA/STATE Community 
Relations Plan as it appeare in paragraph 6 of the September 26, 1982 
Affidavit of Ar. Aichael Cavanaugh. 

The inclueion of the activitieu labeled "a" through "e" as ele-
ments of a Hyde Park neighborhood community relations plan seem 
generally appropriate and eeneible. With respect to the specific 
Ouggeetions listed there, I would requeet the following; 

o please place Robert Sugarman and we on 
the mailing liet of reetdonte locel 
officiale, and interested environmental 
groupel .  

o it is appropriate that the community rela-
tions plan specify the eutabliehment and 
maintenance of a looal depoeitory for Ilyde 
Park-related documente located in kiagarli 
kaile,  New York; 

o provision in the EPA/STATE newsletter for 
a column by the Collude Hui hts Property 
ownera Association; 

• jr. Sugarman and I should receive copies of 
any newelettere ae well as copiee of any 
general written communications directed to 
the reeidente of the College Heighte neih 
borhood; and 

o Ar. Sugarman and I ehould be notified if EPA/STATE 
wiehee to eolicit meetinge with membere of the 
College Heighte Property Owners Aseociation. 



In addition to thee() suggeationa, it is appropriate for 
the Community Relatimna Plan to include a diti na epecific pro-
vi,eiona to inaure that UPA/STATL will (1) keep the reeidents of 
the Hyde Park neighborhood fully informed of the progreas of the 
implementation of the Hyde Park eettlement agreement. and (2) pro-
vide the reaidenta of the Hyde Park neighborhood with a full oppor.. 
tunity to comment on and contribute meaningfully to the Hyde Park 
wettIement agreement. Theae additional elemente appear aa attachment 
#1 to this letter. 

1 will send you additional material for inclusion into the 
Community Relationa plan aa the muter al le dev ?pod. 

incere y ours, _ 

\ C). \) 
in 

 
Steel, 

CC 
	

Helen Aekey, Preeident 
College Heighta Property Owners Amen. 

Robert Sugarman 



alAgnata 
1.- EVA/STATE wiLL KEEP THE RESLOWATS OF THE CuLLEoE WIJOHTS 
AND -  ADJACENT AREAS FULLY INFOMED ON THU PRoGRESS UP THE IMPLE-
04UNTATIoN OF TRii 1=4 PARK LANDFILL SUTTLEMLNT AGICKIMUNT 

O timely* informing the College Heights 
Property Owners Auaociation (hereafter 
referred to au Ausociutton) of the ex-
change and/or aubmioaion of all documente 
and materiala required by and/or related 
to the Hyde Park aettlement agreement 
(hereafter referred to au Agreement); 

o providing the Association in a timely* 
fashion with copied of all correapon-
dance between Occidental Chemical Corpor-
ation (and ite eucceeeors in interest), 
ite contractors and consultants and 
EPA/STATE (including correupondence bo-
tween Counsel for thous parties) rkja-
tive to the implementation of the Hyde 
Park settlement a reement; 

O upon requeet, providinz, the Aeuociation with 
copiew of any agency record, docusent o  or 
piece of material (including correspondence) 
related to and/or prepared in accordance with 
the Hyde Park Settlement Agreement without 
ehargel 

o making appropriate legal and technical 
pereonnel available, to meet with members, 
repreaentativea, conaultante to, and'desig-
woes of the Aasociation to diecuue the eta.. 
tua of the implementationtof the Adireement; and 

o notifying the Association within three (3) days 
of UNA/STATE notification by Occidental (or 
ite aucceaaore in intereet) that an event hats 
occurred which delaye or prevente, or leads 
Occidental to anticipate delays or prevention 
of, Occidental's compliance with any appropriate 
tome or condition of the Aareowent. 

*in the context here, timely weann within 
three days of receipt or completion. 

Ir 



U.EPA/STATE WILL PROVIDE THE RESIDENTS UP TUE COLLEGE 
LIGHTS AND ADJACENT AREAS WITH A PULL uPPukTUNITY TO COAdIENT 

ON AND CONTRIBUTEAEANINUFULLY TO TRH IMPLHAERTATION OF TRU 
NYDU PARK SHTTLLAWNT AURHIU4.10T BY; 

o providing the Association with timely* and 
advance notification of tentative and 
final scheduling arrangemente implementing 
the terms and conditions of the Agreementi 

o providing the Ausociation with timely* and 
advance notice of the time periods HPA/STATH 
establishes to reveiw submieeions by occidental, 
Its consultants or contractors, made in con-
nection with and/or required by the Agreement1 

o providing the Aesociation with timely* and 
advance notice of HPA/STATH (tentative) dead-
linee to complete HPA/STATE eubmiseions re-
quired by and/or done In accordance with the 
Agreement; 

o keeping the Aesociation fully and completely 
informed of and about all leeuee that arise 
as a result of the UPA/STATU review of bub-
Mieeiona by Ucecidental, its consultants and 
contractors, required by and/or related to the 
Agreement; 

o upon its request, making available to the 
Aaeociatioh appropriate 	A/STATE technical 
and legal personnel for in-pereon meetinge to 
discuss all isaues which aria,' out of the 
implementation of the Agreements 

o providing the Association with un opportunity 
to submit verbal and written commente to LA/ 
STATE. on all submissions, review documents, 
matters and questions arising out of the imple-
mentation of the Adreements and 

o providind a written response to all Association 
comments, !NPr• 40 soon us possible after their 
receipt and prior to (1) making any determination* 
that submitted plans, specifications, and prate-
cola or other studios or fitliayElogi oreoared in 
accordance with the terms of the Agreement are 
consietent with all appropriate terms and con-
ditionm of the Agreement, or .(2) etipulating 
with Occidental to this effect, 

*in the context hero, timely means within 
three days of receipt or completion 



october 14, 1982 
714 Buffelo Avenue 
Nieemra Falls, New York 14303 

,ory ''.1.19n Burns, 13sq. 
Environmental, Protection Bureau 
New York State Department of Law 
47th Floor 
2 v,orld Trade Center 
New York, iqew York 	10047 

,os. Burns; 

am submittinc; two additional items to be added to 
1WA/STATL's Community Relations plan. 

First, recent and continuin6 experience with ior. Joseph 
Slack, New York State's Alternate Prott;ram Coordinator for the 
Hyde Park landfill remedial project auezests that schedu1ini.6 
difficulties and/or other responsibilities and oblizotions may on 
occasion preclude )PA/STATE representatives from trave1in6 to 
..estern New York to meet with representatives and/or desi6neee of 
the ColleL0 Heihts Property Owners Association to discuss problems, 
issues, and concerns that arise with respect to the implementation 
of the dyde Park settlement a,4reement. when this occurs, and in 
order to ensure that ColLeto He16hts and adjacen4 area residents 
have a full opportunity to conuatint on, and contribute meanineully 
tu t  tne settlement a,reement, it would be necessary for appropriate 
representatives arid/or deeinseu of the College He16hts Property 
Owners Association to travel directly to Albany, New York City, 
or ashin6ton, D.C. to make sure that such meetin6s can and do take 
place. 

Under these circumstances, and so that practical schedulin 
difficulties and other employment responsibilities will not inter-
f9re with the ability of the Hyde Park-urea nei6hborhood residents 
to protect their health and safety intereste during the implementation 
of the settlement a6reement, it would be appropriate for the 145A/STATE 
Community Relations plan's bud6et to include an allocation for "citi-
zen participation/relations activities", includin4 monies for items 
suer' as necessary c1t14en travel. 

Second, on at least one occasion this year, in-place remedial 
systems at tne Hyde Park landfill site have malfunctioned and/or 

. been otherwise rendered inoperative. Importantly, in the Winter-1982 
Pumpnouse-fire incident, the landfill's residential neighbors first 
learned of the landfill malfunction and emer„oncy throual the news-
paper. Further, it was not until several days after the incident, that 
tne landfill's residentail neihbors received even the semblance of 

4-.7! 1:/.1.-1 1 



Sincer 	you 

Wis 	
3 

Steele 

complete accounting of the emerbency's cause, extent, and resolution. 

0;ith these considerations in mind, it is appropriate that the 
,TWA/STATE Community Relations plan provide for governmental action in 
rquponse to problems, malfunctions, emergencies, or other untoward e-
v9nts, circumstances, or conditions that may develop at the landfill 
site. Wore particularly, it is appropriate for the Community Re-
lations plan to specifically commit TWA/STATE to (1) immediately no-
tify the public (including the newsmediu and the College heights Pro-
perty Owners Association) when either becomes aware of an operational 
problem or unexpected condition at the Ilya° Park landfill (site), 
(2) keep the public (including the newsmediu and the Association) 
lolly informed and appraised of both the status of that operational 
problem or condition and its health and safety implications, and (3) 
provide an after-the-fact full and complete public report detailing 
(4) the scope and implication of the problem, (b) the causes of the 
problem, and (c) the steps which ETA/STATE and hooker will take to pre- 
cent the recurrence of the problem. 

ff you have any questions or comments about these additional 
itmms, please do not hesitate to contact me at (716) 284-2644. 

Robert Sugarman 
helen Askey, President 
College heights Property uwners Association 

cc; 



UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA, 	 CIVIL ACTION 
THE STATE OF NEW YORK, 

Plaintiffs 	 NO. 79-989C 

vs. 

HOOKER CHEMICALS AND PLASTICS CORP..; OXY 	 AFFIDAVIT OF 
CHEMICAL CORPORATION; HOOKER CHEMICAL 
CORPORATION; OCCIDENTAL PETROLEUM INVEST- 	E. MARTA SACHEY 
MENT CO.; OCCIDENTAL PETROLEUM CORPORATION; 
THE TOWN OF LEWISTON; THE TOWN OF NIAGARA, 
[HYDE PARK LANDFILL) 

Defendants. 

STATE OF NEW YORK) 
Iss 

COUNTY OF ALDANY ) 

E. MARTA SACHEY, being duly sworn, deposes und says: 

1. 	I am an attorney with the New York State 

Department or Health [hereinafter the Department) assigned to 

the above-captioned case and as such am familiar with the facts 

and circumstances surrounding the Department's involvement in 

the implementation of the Hyde Park Settlement Agreement 

including the Department's activities relating to the study ur 

past particulate miwration from the Hyde Park landfill site. 

Ekhibit 13 



2. I make this affidavit in response to the 

supplemental affidavit, dated August 16, 1982, or Lewis Steele 

in support or the College Heights Property Owners Association 

motion for clarification or responsibilities under the Hyde 

Park,Settlament Agreement and, more specifically, to that 

portion or tne affidavit concerning the study of past 

particulate migration from the Hyde park landfill site. 

3. On May 20, 1982 Lewis Steele telephoned deponent 

requesting that he be given en opportunity to review and 

comment on the Department's protocol for its part particulate 

migration study. by letter or June 4, 1982, a copy of which is 

annexed, Lewis Steele was advised that the Department would 

provide him with e copy of the preliminary draft of the past 

particulate migration study protocol for review and comment 

when it was completed. 

4. The Department of Health is committed to undertake 

a study or past particulate migration from the Hyde Park 

landfill site end has accordingly devoted resources to develop 

and implement such a study; the Department appreciates the 

importance of this study under the terms of the Hyde Pork 

Settlement Agreement [Addendum I, para. M, pp. I-51-52) and for 

residents near the landfill. 



5. As is correctly pointed out in paregraph 30 of 

Lewis Steele's supplemental affidavit, the study is a "complex 

one"; formulation or the study protocol has required rigorous 

scientific thought and extensive internal Department review is 

virtually completed. 	Thu next step Peron) finalization or the 

protocol is to obtain scientific peer review from other State 

and federal agencies. 

6. Decause or the complexity or the study and the 

Department's desire to develop a scientifically rigorous 

approach, it is taking longer than initially anticipated to 

formulate and implement the study. 

7. Detailed below is a chronology, not exhaustive, or 

the Department's continuing efforts in formuloting the study 

protocol, communicated to deponent by Department personnel 

actively involved in the formulation of the protocol. 

u. My l 	_1981: 	The Deportment contacts New 
York UniverSffTMedical Center's Institute of 
Environmental Medicine, Lanoratory for 
Environmental Studies (hereinafter New York 
University) requesting a meeting to discuss New 
York University acting as a consultant for 
evaluation or available historical meteorologic 
data for the Niagara Frontier. 

b. May  16 19U1: Department personnel meet with 
represeniaUVes from the New York University for 
preliminary discussion of evuluation or 
historical meteorologic data. 

c. June 	L  1981: The Department receives draft 
proposal and report from the New York University 
regarding development or tne study's sampling 
procedures, meteorologic data analysis scheme and 
available analytical capability. 



d. October 101  1981: 	The Department makes 
Initial consultive contact with NIUSH regarding 
its role as a consultant for the study protocol. 

e. October 22  1981: Department personnel meet 
with Nr0-5-1117-54tional Institute for Occupational 
Safety and Health) representatives to discuss 
development or sampling and analytical techniques 
for study. 

f. November 10t  1981: An Internal Department 
meeting f;"—field to discuss development of 
analytical methods for the study. 

U. 	November  1 1 L  1981: 	Dust samples from the 
Aluany, N.Y7- area are collected by Department 
personnel to be used in developing analytical 
methods for the study. 

h. 	November 12 & 131  1901: 	The Department 
receivea'analytical data from NICISH for review. 

November 16 19: Department personnel meet 
with represenIiitiVii —of New York University ,to 
discuss details of the meteorological data 
evaluation. 

j. November 171 _1981: 	The Department requeats 
the nitii—U-PartmaFror Environmental 
Conservation, Division of Air to curry out 
computer simulation or particulate dispersion 
from Hyde Park landfill. 

k. November 181  1981: The Department's Center 
for Laboratories and Research submits an outline 
for the analytical protocol development. 

1. November 23, 24 30, 1981: Department 
personnel conduct field survey of Hyde Park area 
for preliminary evaluation or potential sampling 
locations. 

m. December 3 1981: 	The Department purchases 
meteorologic computer tapes for the Niagara Falls 
International Airport from the National Climatic 
Center. 

n. 3Einury 1  1982: The Department's Center for 
Laboiaories und—Hoseurch receives dust samples 
from Nlegura Falls residence to be used in the 
development of analytical methods for the study. 



o. January,_1982 to May 	1982: Drafts of 
propose 	nt—rcauctory Ieffif—ind resident 
questionnaire to be used in the study are 
internally reviewed and redrafted. 

p. Februaryl  1982: The Department's Center for 
Laborator,es and Research receives more dust 
samples to be used in the development of 
anulytical methods. 

q. Ault 1, 28, 1982: The Department's Center 
for Laboratories and Researen and Bureau of Toxic 
Substances Assessment meet to assess study's 
project manegument and discuss all elements of 
the study. 

✓. May, 1962: Department personnel conduct 
Sean:1 orpublished literature on indoor air 
quality and dust deposition rates in the Niagara 
Frontier. 

s. May_..3 1982: Department personnel meet with 
;'epresenittrves from New York University to 
review progress on analysis or Niugare Frontier 
meteorologic data, 

t. the Department develops 4 
risk und—iikposure assessment for the study. 

u. July t  1982: 	The Department develops an 
outline For E5e study protocol. 

✓. 	Jo.1y 1  1962: 	The Department conducts 
liter:Aura search on environmental stability of 
potential enalytes For study. 

w. AuquO:  9 1982: The Department receives 
first-run resii-M—or computer dispersion 
modelling from the Department of Environmental 
Conservation, Division of Air. 

x. Autust 101_1982: A proposed draft of study 
protoco c_s -irb-aid to Department peronnel for 
internal review. 

y. Aust 11.J.  1982 to  AuTnit 204  1982: 
Department ')ersonner submit: 00111111811tS on proposed 
study protocol. 



7. As evidenced by the foregoing, since at least May, 

1981, the Department has been engaged in on-going activities 

necessary for the formulatIon of a scientifically sound 

protocol for the study of past particulate migration from the 

Hyde Perk landfill site. Sucn activities have included 

development of analytical methods, internal review, 

consultation with outside experts, and procurement of data from 

outside sources. 

U. Those Department personnel responsible for 

formulating the study protocol have advised deponent that a 

preliminary draft will be forwarded to Lewis Steele, in 

• addition to other State agencies (DEC, DOL) and federal 

agencies (EPA, NIOSH) for review and comment no later than 

September 10, 1982. 

9. As soon us the aforesaid review is completed, the 

Department will begin to implement the study protocol. 

U1-:-F6AUFWY 	r n e-ey 
New York State ()apartment r Health 
Bureau of Legal Affairs 

Sworn to before me, this 
wikday of August, 1982. 

), L 	( 	)/(  tv,,  
/2 1147  OTARY PU LIC 
pe /,/)/vj 

/Yu 	(fel 
-6- 
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UNITED STATLS DISTRICT CUURT 
W4STERN DISTRICT UF NLW YORK 

UNITED STATES UF AMLRICA, et. al., 

Plaintiffu, 

V. 

HOOKER CHEMICALS di PLASTICS 
CURPURATIUN, ut. al., 

Detendantu. 

CIV-7‘)-989C 

(Hyde Park 

Landfill) 

AFFIDAVIT UV 

DR, ROW:AT H. 

HUFFAKER 

STATE OF NEW YORK) 
COUNTY OF ALbANY) us; 

 

DK, RUIJEKT H. HUVVAK'R, Ueing duly uwurn, .dupoues and 

bays; 

I, I um Lhu Aauuciato OCUCLOC 0/ the Wilco ut 

VuDIIC Health ul the New York State Dupartmonl ol Health 

ihereinaiter the Depactmenti and in that capacity am 

reuponuiDle for thu Department'a aureuu uf Toxic Subutanceo 

Austiuumeieu aetivitieu. Thiu auruau lb reupunuiblu fur 

duoigning and implementing the Department'w uLudy uf paut 

particuiate migration krom the Hyde Park landlill. Au uuch, I 

aw involved in the Department: 1 u effortu Lo deuign a protocol 

lur uuch a study and am lamillar with the factu and 

cireumutaneeu uurruunding theue elfurtu. 



2. I make thia Ailidavit in rusponau to Chia Court's 

Order of March 9, 1963 fu which the State of New York wail 

ordered to show cadeu why the aforementioned study cannot be 

completed au soon au possible. 

3. As Cut forth in the "Reaponse to Public Coommutu 

on the Stipulation and Judgment Approving Settlement 

Agreement", aubwitted to the Court in April, 19U1,, the 

Department is committed to undertake a study of Pact 

particulate migration from the Hyde Park landfill aiLe and haa 

accordingly devoted and intends Lo continue to devote its 

reaourcea to deaign and implement ouch a atudy. 

4. The Department wieheu to design a atudy that will 

yield aciontifically valid and uuekei information. Thu 

Criteria uaud in developing the atudy, including the 

designation of appropriate wamplea and aampling locutions, will 

be selected CO uerve thfu uti. Thu Department al o conaidera 

outside sciontiiic peer review of the atedy protocol 

appropriate and necessary for the development of a welt 

designed atudy. Such review by outside scientists provides a 

mechanism for rigorous evaluation ul a study's design before 

impleMentation of the otudy and la frequently sought in the 

development of protocols. 

5. Au ill more specilleally Indicated below, the 

Department hau been engaged I a coniinuing effort to formulate 

4 atudy protocol, We estimste that implementation ul the 

study, namely, held sampiing, can begin in August, 1983. 



6. The Court was appriaed of the Department'a 

activitiea in formulating the study protocol through Auguut 20, 

1982 by affidavit, dated August 24, 1982 (annexed as Exhibit A) 

which wee submitted to the Court in the context of a motion for 

clarification of the reaponsibilitiea of the particle to the 

Hyde Park Settlement decree brought by plaintiff-intervenor. 

The Court also wee advised that a draft atudy protocol would be 

forwarded tu State and luderal abencieu and plaintiff-

intervenur l a attorney no Later than September 10, 1982 tor 

review and comment. 

7. Au indicated in u, cover letter and diutribution 

fiat of September IU, 1982 (annexed au Lxhibit 0. ), a draft 

atudy protocol wee 4UUL to varioue governmental agencloo, 

private organizaLlona whose evaluation of the protocol wau 

deemed appropriate LU uelek, and pIaincitf-intorvonur'u attorney. 

8. Au a reuult of the foregoing, the Department 

receivee a combination ok written and Verbal. CWWOOOLU on the 

draft utudy protocol from approximately aixteen individuala 

out- aide the Department, who repreuenied various federal and 

State agencieu, univeruiLieu, and plaintiff-intervenor. The 

feat of these comments wile received on October 21), 19o2. 

9. During thia period and thereafter, Lne Department 

began the proceas ok reviewing anti uaaeuaing the commenLa that 

were received. Included in the communta wau a recommendation 

that the aurviceu of a cotolutcing aLatistician be uucured Co 

addresu iatitiee concerning the utudy protocol proviuionu fur 



aample End:A:tot:ion aun data uhaiyaia. Un November 5, 0.0b2, the 

Department requeoLu(J the ow-cilia:ant:0 of ataLiutioiana irum Chu 

6tutu UniveraiLy uf Nuw YoC.s. tiL Albany. To dato.thure have 

been four meetings with the consuiting statialiciuna, the first 

meeting .being November 0, I.c.!82 and the moot recent lurch 16, 

1983, 

10. During the period in which the Department waa 

receiving arid 	aeasing comment:a on the drufC study protocol, 

the study protocol bucamo the aubject ot media attention. (See 

exhibit C; October 22, 1982 	suarchers term dump uLudy 

flawed," Buffalo  Gazette.) This development raleud a,concern 

among Department seientiata about whether the integrity of the 

atudy, au formulated at that time, could be jeopardized due to 

the possibility of bias of the study group resulting from 

public dissemination of the spocifice of the atudy protocol. 

11. Due to a combination of the merit of the comment:66 

generated by outaide acidhCific review of the draft: study 

proLoCoi and the coneurn of whether the study might be 

jeopardized au a result of the mudia OA:out:ion the draft: 

protocol received, the Department determined that further 

assessment oi the study protocol was advisable and that it 

would be appropriate to seek further outside review, by letter 

of December 31, 19t$ (annexed as Exhibit I)) the Department 

-4- 



'requeuted the fudural Uupatimant of Health and Human Serviceu l  

Canturu fur Diueaue Controll u auolutance to review the draft 

protocol and Co recommend improvementu in the iitudy deuign Or 

alternate approaches to the tit:tidy. Subuequent written 

communicationu between the Centers for Diueaue Control and the 

Department are annexed au Exhibitu E, F and G. A'  

representative for the Center/4 for DINOUlie Control hue advised 

that the Center would be willing to provide Department iitaff 

auaistance in formulating e utudy protocol. Meetingu b twuen 

the Department and the Center have been ucheduled for May 10 

and 11, 1983, the first: dateu repreuentatIveu from the Center 

can meet with the Department. 

12. We euLlmate Chat field sampling can begin in 

AuguliC, 1983. This culimale Au belied upon the following 

projected time requirementu: 

April, 1981: Exchange of taudy protocol .  
draftu and recommendations with Centers tor 
Diueasu CularoliforwolAtiOn of rovimod (4013 
eiudy protocol. 

4. May IU, tl, 1983; 	1ucCinw3 with Cunturo for 
Diweaue Control to finalize draft study 
protocol. 

3. May 16, 1983 Lu June, 1983; 	Ulatributiun of 
protocol tor outuide pew: ruview/timu fur 
reviuwora Co Cuaunuut 

4. June, 1983 to July 1983; Department 
autieldswent of revieweru" comment:Li/ 
finalization of otudy protocol. 

5. Auguut, 1983: 	Pruparatiuo for fluid 
uampling/impiuniuntation of aLudy proLeG01.. 



13. The Department unticipaLes that the original 

draft study protocol, which was previously distributed for the 

purpose of securing outside peer review, will undergo major 

changes or be completely redesigned which will wake further 

pour review appropriste and nocessory. 	in the context of that 

process, the Deportment feels that it is appropriate Co provide 

plaintia-intervenor's attorney with a copy of the revised 

study protocol, as was done with the previous protocol, for the 

purpose of providing plaintiff-intervenor the opportunity Cu 

secure export review and to comment to the Department. 

14. Thu Department is requesting the Court's guidance 

and assistance in setting limitations on pluintiff-intervenor's 

use rind dissemination of the revised study protocol and other 

material that may be provided relevant lo the study protocol. 

6pecificsliy, the Department believes that plaintiff-

intervenor's use and dissemination of the revised study 

protocol and other material relevant to the study protocol must 

be limited Cu the purposes for which these materials are 

provided, to wit, Co provide piaintiff-intervenor the 

opportunity to secure expert scientific review and to cowmanC 

to the Department. Absent such liwiCalons, DeparLmant 

scientists are very concerned that their ability to conduct a 

scientifically valid study would be compromised. 4 crucial 

element: in any scioniiiic study, as in the Hyde Park study, is 

the svoldence of any bias in the subjects of the subgroup from 

whom data or information are collected. such bias can result, 



fur example, frum study subjects' prior knoWiodgu about Lhu 

specific purposes or particulars of the design of a study that 

conscious or unconscious modification oi their responses or the 

data collected way occur. 

15. We are available to address any questions the 

Court may have. 

I    	4( 
tic. Robert: H. Hu 

Suscribed and awurn to we this 29th 
day of March, 1983 
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I. MARIA SACiirr 
WARY PUBLIC, :Auto of Now Yu* 

No. 4646561 	 ....- 

Qualified In ifklinotv County 
Cummloslun Efriplfos Muftif 30. i9.' 
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STATE OF NEW YORK 
DEPARTMENT OF HEALTH .4.;;i0.,  OFFICE OF PUBLIC HEALTH 
'favaR *WILDING • THE GOVERNOR NELSON A. MOCKE.FELL Owl EMPIRE STATE PLAZA 0 	ALUANY, N.Y, 12447 

0 

AVioc:nx,asiii.48040000.,,M.O. 	 G‘.ENN t. HAUG14111, 
Oileclur 

September 10, 1982 

year : 

Enclosed is a draft copy of our plan of study and protocols for assessing 
the impact of past particulate miyration from the Hyde Park Landfill to the 
surrounding residential areas. The study is an outgrowth of the Settlement 
Agreement which was neeotiated between Hooker Chemicals & Plastics Corp. (now 
Occidental chemical Corp. - OCC) and the State and federal Governments for 
remediation of the Hyde Park Landfill. The present study is designed to 
determine if contaminated dust at a level which would constitute a human 
endangerment exists in 1he residential neighborhood and if such dust does 
exist whether it migrated from the Hyde Park Landfill. 

1 would like you to review and evaluate the study and protocols for its 
scientific and technical content and merit. 	It is my intent to send the 
introductory letters on September 28, 1982 to the residents who will be 
selected so that field work may begin early in Oclooer. With this schedule, 1 
would appreciate your major comments by telephone no later than Sep-
tember 20, 1982 and your written comments received oy September 24, 1982. 

You may reach me by phone at 518-473-8427. If I am not Immediately 
available, you may contact either Mr. Al Wakeman or Or. John Hawley, 

Sincerely, 

G. Aoners Carlson, Ph.D. 
Chief, Special Studies Section 	 i 
dereau of Toxic Substance 	 ( 

i. 
Assessment 

GAC:sm 

Enc. 

Cc; (Jr. Huffaker 
Dr. N. Kim 



Dr, Lioy 
NOW York University Medical CeWr 
P.O. box 817 
Tuxedo, NY 10987 

Distribution 

Mary Ellen Burns 
Assistant Attorney General 
Bureau of Environmental Protection 
Department of Law - 47th Floor 
Two World Trade Center 
New York, NY 10047 

Mr. Joseph L. Slack, P.E. 
Supervisor 
Implementation Section 
New York State Department of 
Environmental Conservation 

Room 401 
50 Wolf Road 
AlhanY, NY 12233 

Mr. Norman H. Nosenchuck, P.E. 
Director 
Division of Solid Waste 
,New York State Department of 

Environmental Conservation 
Room 209 
50 Wolf Road 
Albany, NY 12233 

Mr. Joseph Spatola 	' 
Air & Waste Mandoement Section 
'hilted States Environmental 

Protection Agency 
Room 1009 
26 federal Plaza 
New York, NY 102/8 . 

Mr. Donald Barns 
Dioxin Work Group 
Science Advisor to Assistant Administrator 
Office of Pesticides and Toxic Suotances 
Mail Code (TS 788) 
401 M. Street S-W 
Washington, D.C. 20460 

Mr. Lewis Steele, Esq. 
1114 Buffalo Avenue 
Niagara Falls, NY 14303 

Philip J. Landrigan, M.D., M.Sc. 
Director 
Division of Surveillance. Hazard 
Evaluations and Field Studies 
Robert A. Taft Laboratory 
4676 Columbia Parkway 
Cincinatti, Ohio ,  45226 

Ur. Rao 
Department of Environmental 
Conservation 

Room 136 
50 Wolf Road 
Albany, NY 12233 

Mr. R. Charles Morgan, WH 52/ F 
Office of Waste Program Enforcemeot 
499 S. Capitol Street, 5.W, 
Washington, D.C. 20460 

Dr. Theodore Kn ip 
New York University 4edIcal Center 
11,0. Box 817 
Tuxedo, NV 10987 

Ms. Julia .Schwartz 
Ecolo9Y and Environment 
195 Sugg Road 
Oultalo, NY 14220 

Mr. John Kominsky 
Industrial Hygienist 
Robert A. Taft Laboratory 

4676 Columbia Parkway 
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(Hyde Park Landfill) 

     

UNITED STATES OF AAERICA and STATE OF 
NEW YORK, 

Plaintiffs, 

-against- 

HOOKER CHEMICALS 4 PLASTICS CORP., et al. 

Defendants, 

AFFIDAVIT OF 
G. ANDERS CARLSON 
SUBMITTED BY 
NEW YORK STATE 

 

STATE OF NEW YORK) 
COUNTY OF ALBANY) ss.: 

  

G. Anders Carlson, being duly sworn, states: 

1. I am Chief of Special Studies in rhe New York State Department of 
Health's Bureau of Toxic Substance Assessment and am the Department's 
coordinator relating to matters concerning implementation of the Hyde Park 
Consent Decree. I have been employed by the New York State Department of 
Health in this and similar capacities for three and one-half years. I hold 
Doctor of Philosophy and Master of Science degrees in Environmental 
Engineering and a Bachelor of Science degree in Civil Engineering. 

2. In my position, I supervise Department personnel who are 
responsible for overseeing the Occidental Chemical Corporation's 
implementation of and compliance with the Health and Safety Program during 
activities at Hyde Park required tinder the Hyde park Consent Decree 

3. I make this affidavit to describe for the Court the air 
monitoring of survey activities at the Hyde Park Landfill which the Department 
of Health undertook from November 8-12, 1982 and to discuss other concerns. 
The air monitoring described here represents the entire extent of air 
monitoring carried out to date by the Department. EPA and its subcontractor, 
Ecology and Environment, have conducted other air monitoring during the Hyde 
Park survey activities. On information and belief, a description and the 
results of that monitoring will be presented by EPA to the Court. 

HEALTH AND SAFETY PLAN  

4. It is useful, before deUiling the Department's air monitoring 
work, to describe how the Health and Safety Plan for the survey activity at 
the site has evolved. 

5. On July 9, 1982, Occidental Chemical Corporation (OCC) submitted 
to the United States Environmental Protection Agency and the State of New York 
(EPA/State) its proposed plans, specifications and protocols for the Surveys 

EA/ ///6 f r 



awl Stud Studies set forth in Addendum 1 of the Hyde Park Judgement and Agreement. 
OCC's proposed Health and Safety Plan for Surveys and Studies was included in 
a document entitled "Hyde Park Quality Assurance Project Plan, Appendix C, 
Specifications and Protocols for the Soil and Aquifer survey Program Hyde 
Park-Bloody Run". 

6. EPA, the State and OCC, through meetings and correspondence, . 
exchanged comments on OCC's entire submission, including the Health and Safety 
Plan. On October 4, 1982, EPA/State, by letter to OCC, stated that there was 
general agreement between EPA/State and OCC on OCC's Health and Safety Plan, 

7. The approved Health and Safety Plan did not include the elements 
detailed in Apendix V of the Judgement because in discussions with OCC, 
EPA/State determined that the Survey and Study Activity did not constitute 
Special Construction Activities. 

8. On October 8, 1982, OCC began field work using the Health and 
Safety Plan approved by EPA/State. This work is ongoing and includes 
installation of overburden survey wells, bedrock survey wells and landfill 
monitoring wells. 

9. Since initiation of the survey work, experience with actual field 
conditions has resulted in certain necessary mudifications of the plan which 
were approved in the field by field personnel whom 1 supervise, 

10. On October 28, 1982 the court determined that, based on the 
then-existing facts, installation of wells was not a Special Construction 
Activity as defined in Addendum V of the Judgement and as such did not require 
the extensive air monitoring described in that Addendum. The State of New 
York, thereafter, voluntarily carried out air monitoring for organic vapors 
during the installation of the monitoring wells into the landfill itself. The 
monitoring was carried out from November 8 to 12, 1982 during the installation 
of wells 0W33-82, 01V34-82, 0W35-82, OW36-82 and 0N37-82. 

11. The air monitoring was accomplished using a General Electric 
Toxic Vapor Meter (TVM) which responds to total halogenated organic vapors at 
a detection level of 0.1 parts per million (ppm): The instrument was manually 
calibrated at the start of each day's monitoring and then run in a mode which 
provided an automatic periodic calibration. Sample probes were set up fifty 
feet upwind and fifty feet downwind of a given drilling operation (attachment 
1). Raw data from the TVM was plotted with a COlaillUOUS strip chart recorder. 

12. The fifty fool perimeter WAS established as the zone within which 
all personnel were required 10 US0 self contained breathing apparatus. 
Outside the fifty foot perimeter cartridge respirators were used when chemical 
odors were present at the fifty foot perimeter. 
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13. At each site, background (upwind) monitoring preceeded all other 
monitoring. This was done to determine if there were any vapors in theambient, 
air to which the TVM might respond. When background monitoring. was completed, 
the instrument was switched to sample from the downwind probe. The protocol 
specified that if organic vapors were detected by the TVM at a level above the 
most recent background measurement a second background observation would be 
made and then the downwind level checked. If the downwind level remained 
elevated above background, OCC was to be notified and was to take appropriate 
corrective steps. 

14. Attachment 2 is an example of a segment of the strip chart record 
and the type of data recorded. On the left hand side of the chart (with the 
line of black dots and numbers from 11 to 24) is a discontinuous line which is 
the trace of ,the base line below the detection level of the instrument. The 
iniermittent trace (indicated in brackets) represents the automatic 
calibration checks. The time period represented by the trace is equivalent to 
about thirteen hours. 

15. At no time during the installation of the landfill monitoring 
wells did the lkAi detect and record concentrations of organic vapors at a 
level greater than or equal to 0.1 ppm. 

16. On occasion, odors characteristic of Ilyde Park chemicals were 
detected by personnel from the Department of Health at the SO foot perimeter, 
but were not concurrently detected by the TI. 

17. The 11101's ability to respond to chemicals characteristic of the 
Hyde Park Landfill was checked by placing the instrument's probe over an open 
sample bottle which contained materials from the Landfill. The concentration 
recorded by the TVM was at the instrument's maximum level of 100 ppm. This 
demonstrated that the instrument is capable of responding to the chemicals in 
question if sufficient quantities are present (greater than 0.1 ppm). 

18. The conclusion drawn from this monitoring activity is that at no 
time did organic vapors, released during installation of the landfill 
monitoring wells, migrate beyond the fifty foot perimeter in high enough 
concentrations to impact any part of thu community around the Hyde Park 
Landfill. 

19. The workers at the site, and particularly those carrying out the 
drilling operations were fully protected. The workers used self-contained 
breathing apparatus and protective clothing. 

itliCalMINDATIONS FOLLOWING 
MARCH 9 1983 INCIDENT 

20. As set forth in Sandra Stanish's affidavit of March 11, 19830  
during the drilling of vector well 1:1-6 on Warch 9, 1983)  a release of a 



Sworn to before this 
11th day of March 1983 
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	, 

Assis, ant Attorney General 
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gaseous material, possibly methane, was experienced when drilling was nearing 
completion at a depth of 120 to 130 feet. This discharge continued for 
approximately 3 1/2 hours at which time the State made specific 
recommendations and as detailed in the affidavit of Sandra Stanish, the State 
directed OCC to: 1) cap the well, 2) periodically monitor the well site with 
an explosimeter until the well was capped, 3) notify the Fire and Police 
Departments and 4).  patrol the site throughout the evening hours. It was also 
recamaended that OCC take samples for analysis of the constituents of the gas 
escaping from the landfill. Some of these activities were not carried out as 
expeditiously as possible, a fact of concern to the State. We are also 
concerned that OCC's full preparedness to respond effectively and efficiently 
to unanticipated situations such as this needs to be more developed. 

21. Because of these facts and concerns, the Department of Health 
will recommend to the State Coordinator that OCC be required to undertake the 
following: 

a) That OCC periodically monitor drilling with an explosivity meter and be 
prepared to respond efficiently and effectively It explosive conditions 
aro encountered in the future, 

b)• That OCC have equipment immediately available to the working site for 
collection of gas samples for constilu at analysis if the couditions 
described above are encountered, 

c) That OCC define specific response and not fication procedures that it 
will follow should this or similar types of situations arise in the future 
and, 

d) That OCC reaffirm ilS COMIALM00( to implement the specific requirements 
of Appendix C as modified (pg. 31F) which state, In part, that "in the 
event of significant release of toxic or hazardous vapors from any 
drilling, the source of such vapors shall be immediately capped or covered 
with fill". 

0/7A,  ,,(;,), , 



CERTIFICATE OF SERVICE 

I hereby certify that on this 15th day of August, 1983, a copy of 

the foregoing Response was served by first class, postage prepaid, on the 

following counsel: 

agx PENCA, ESQ. 
Assistant United States 

Attorney 
United States Courthouse 
Court and Franklin Streets 
Buffalo, New York 14202 

MICHAEL ELDER, ESQ. 
U.S. Department of Justice 
Division of Land and Natural 

Resources 
Room 1258 
9th and Pennsylvania Avenues 
Washington, D.C. 20530 

DAVID K. FLOYD, ESQ. 
PHILLIPS, LYTLE, HITCHCOCK, 

BLAINE & HUBER 
3400 Marine Midland Center 
Buffalo, New York 14203 

THOMAS H. TRU ITT, EsQ. 
KEITH WATSON 
WALL), HARKRADER & ROSS 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 

LOUIS NIZER, ESQ. 
MARTIN WASSER, ESQ. 
PHILLIPS, NIZER, BENJAMIN 

KRIM & BALLON 
40 West 57th Street 
New York, New York 10019 

BENJAMIN N. HEWITT, ESQ. 
PHELPS, GRAY, MANSOUR & HEWIT1 
800 United Office Building 
Niagara Falls, New York 14302  

ROBERT P. MERINO, ESQ. 
749 Seventh Street 
Niagara Falls, New York 14301 

RICHARD BEER, ESQ. 
GROSSMAN, LEVINE AND CIVILETTO 
8612 Buffalo Avenue 
Niagara Falls, New York 14304 

LEWIS STEELE, ESQ. 
649 Rainbow Boulevard 
Niagara Falls, New York 14303 

ROBERT SUGARMAN 
SUGARMAN & DENWORTH 
North American Building 
Suite 510 
121 South Broad Street 
Philadelphia, Pa. 19107 

BARBARA MORRISON, ESQ. 
JAY, KLAIF & MORRISON 
1032 Ellicott Square 
Buffalo, New York 14203 

TOBY VIGOD, ESQ. 
CANADIAN ENVI.4 01 'AL LAW 
ASSOCIATION 

8 York Street 
5th Floor South 
Toronto, Ontario NSJ 1R2 

AnuiaLant Attorney Gcneral 
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