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Dear Mr. Houser; 
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We ere' writing to lirovicte CELA' s comments on the,recent prOposal by 
the Ministry ,of Natural Resources (MNR) to .withdraw 'from the 
administration and enforcement of section 35 of the Fisheries Act. 

In our opinion, the MNR" g proposal is completely unjustified and 
wholly Unacceptable. 	Arguably, the proposal is one of. the mbst 
significant regulatory rollbacks undertaken by the MNR to date, end 
it appears motivated Solely by partisan politics rather than 
ecological conaideratiOns.. AcCordingly, CELA strongly recommends' 
that the MNR immediately . abandon this 'highly objectionable. 
proposal. 

Our detailed comments are as,follows:, 

1. The "consultationo on the MNRIs proposal ha been virtually,  
non-existent, contrary to the Environmental Bill of Rigbtp  
(Elm). 

There can be little:doubt that the HNR's proposal is a significant 
policy., decision with broad environmental implications if 
implemented. We note that the MNPrg EBP Registry Notice claima 
that. the proposal is merely ',administrative in nature andwill not 
significantly affect the environment if' the federal Department of 
Fisheries and Oceans (nro) moves to, fulfill itl,conatitutiontl 
responsibilitiog for fish habitat protection,' (emphacis 'added). 
However, given' the gmall number of field staff at DPO's Burlington 
office, it is abundantly Clear that DFO is amply not oguipped, on 
Short notice, to.adequately administer or enforce Emotion 35 'of the 
Vgheries Act  across the length' and breadth of Ontario. Thus, the 
MNR' g abrupt departure from the long-standing arrangement with DFO 
regarding section 35 will inevitably have profound consequences 
upon the aquatic environment in Ontario. 
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Moreover, it appears clear that the'MNRis initiative has moved well 
beyond. the.uproposal" stage despite the tITIR Registry Notideit; 
description of this matter as a "policy" still in 'proposal" 
status. Indeed, the EBR Registry Notice expressly states that.the 
MNR has already advised DFO that it will no longer administer or 
unEorce section 35 as Of September 18, 1997 -- one day after the 
close of the public comment period prescribed by'the EBR Registry 
Notice. Accordinylyi'the MNR hae already made up its. mind to 
implement the proposal, regardless of any public Comments received 
during the comment period'. In our view, this approach is contrary 
to the spirit and letter of Part II of the EBR.. SiMply announcing 
this significant policy shift as a fait accompli through the EBR 
Registry is both Offensive and unacceptable. ' 

Indeedr the gn Registry Notice itself is unclear and riddled with 
inconsistencies and contradictions. FOr example, the introductory 
paragraph indicates that the Notice is being provided simply for 
"information purposes only", although section 15.of the EBR clearly 
requires notice-and-comment on this significant policy change. 
similarly, the Notice correctly advises that. no  public consultation 
has occurred in relation to this proposal, and further states that 
ono comment period has been provided for.  this proposal because At 
is an ,Information Notice only": 	In the. very. next sentence', • 
however, the. Notice goes on to invite written submissions between 
August lath and September 11th, and it provides the address and fax 
number of the MNR's contact person. We can only conclude that the . 
MNR either does not understand the public' notice-and-comment 
requirements of Part 11 of the EBR, or that the MNR is not willing 
to comply with such requirements, at least with respect to this 
proposal. . 

It should be noted, however, that CELA's concerns about the MNR1s 
proposal are not premised solely.on the'MNR1s procedural failings. 
Instead, CELA has a number ,of fundamental objections and 
substantive concerns about this proposal, as described below. 

2. There is no ecological justification for the mmRss withdrawal 
from the administration' and enforcement of section, 35 of the 
Viptuirieg at. 

The text of,the EBR Registry.Notice MAkAA it abundantly niemr itA't 
the MNR1s action is a political rlitsponse to the. perceived lack of 
progress made by the federal government on Bill C-62: Tf passed, 
this Bill' Would amend the. astierdez_Act to permit a greater 
provinoial role in.  fish habitat protection. 	Thus, the MNR1s 
proposed withdrawal can. only be regarded as a'opower Play" designed 
to force the federal government. to  acquiesce to Ontario's demands' 
and timetable. Nowhere in the EBR,Registry Notice is it suggested 
that ontariolo withdrawal will result in better fish habitat 
protection across the province. Indeed, it can only be concluded 
that .fish . habitat . proteotion will suffer greatly under the .MNR 
propoSal, particularly since MNR staff will now.Confine themselves 
• • 
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to matters under provincial statutes, which are ppt specifically 
geared to protect fish habitat: 

...for those projects involving work in and around the water, 
MNR will ' not be reviewing 'and/or providing sits specific 
mitigation advice for fish habitat beyond requirements of the 
'applicable provincial. legislation.... Additionally, MN R will 
no.longer be providing enforcement of the habitat . prOvisions 
of the federal risheries Act (sod. 35).1  

The lack of ecological justificatien for tho MNAle propoeed 
withdrawal is undersoored by n.internal memorandum circulated to 
MNR Staff by Deputy Minieter.Ron Vrancart. This memorandum dated 
August 14, 1997 (i.e. days before the "proposal" was posted on the 
EBR Regi8try).  rationalizes the MNR withdrawal on the basic of DPO's 
"laOk of progress" and 'the lack Of federal funds for Ontario's 
section j6 actiVities. Incredibly, the memorandum ..goes on to chide 
the tederai government for terminating funds for lamprey control 
programs.. This fiscal .deaision, according to the memorandum, 
"compromises one. of the ..most suovessful fisheries. management 
programs in —theworld and poses a threat.:. to the Great Lakes 
fishery". 	Apparently, the.  detriteptal oefect of the MNR''s 
withdrawal from. section 35,activities upon. the Great Lakes fishery 
does not appear to have.oeen considered or 'acknowledged by the 
memorandum. 

In the circumstances, we can only conclude that the MNR's proposal 
has been entirely motivated by. purely political objectives, such 
as: 

forcing the :federal' government to commit fedora]. funds to 
Ontario to ensure that the province carries Out section 35 
activities; 

- .
forcing the federal government to relinquish some or all of 
its jurisdictiOn over fisheries management and protection; or 

• making it easierAor less risky) for Ontario developers to 
undertake projects which may adversely' affect fish habitat 

, 
While the public is 'left to speculate as to the MNR's actual, 
motivation (or hidden agenda), the fact retains that this 
initiative has na been advanced on the 'grey:Ids that it Will 
somehow enhance fish habitat protection in Ontario. Indeed,. as 
described below, thn MNR's proposal. will leave fish 'habitat at 
considerable rigk in Ontario,. particularly in light of recent. 
regulatory rollbacks undertaken, by the current provincial 
government_ 

l'EBR Registry NotioA. 
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The MNR's proposal leaves fish habitat at. considerable risk, 
particularly in light of recent regulatory changes in Ontario. 

Both the EBR Registry Notice and the MNR Memorandui indicate that 
despite the withdrawal, MNR staff will continue to administer and 
enforce'existin9 provincial laws insofar as they. may apply to 
fisheries and work activities in and around water. In CELA's view, 
this bland assurance provides very little comfort and does not 
guarantee the continued protection of fish habitat'in Ontario. The 
principal reason for this concern is simple; none of tho Ontarid 
lawsAdministered. by  MNR contain any provisions which are identical ,  
to section 35 of the Eishexies Ac. Statutes such as the public  
Lamle. Act or :wakes and Rivers  Xmprovement Pat, are not specifically 
directed at protecting•tigh habitat, nor do they contain the strong' 
investigation, enforcement and penaltyprovisions round within the 
Fisheries Act. .SiMilarly, to CELA's knowledge, the MNR haa not 
developed policy under its statutes to incorporate the important . 
"no net loss of fish habitat" and "net gain'of'fish habitat" 
principles entrenched in DFO's Policy for the Management of Fish 
Policy. Therefore,, it is misleading for the MNR to suggest or , 
imply that the, same level of fish., habitat protection can be 
achieved under proyincial.legisIation or policy. 

Indeed, the sweeping amendments to MNR statutes contained in Bill 
26 and MNR's "Red Tape Reduction" legislation make the province's 
role ever) more tenuous and uncertain in relation to reviewing and 
approving activities that may Affect fish habitat. Moreover,, in 
light of the massive .staff ,reductions, and budget cutbacks 
experienced by MNR since 1995, CtIJA has little Confidence that MNR 
statutes will be diligently administered and Stringently enforced 
in order to indirectly protect fish habitat. The simple fact is 
that section 35 is arguably the most important and effective 
mechanism for protecting fish habitat in Ontario, 	The MN's 
arbitrary decision to abandon section 35 therefore deprives the. 
.remaining m10/ staff of the most potent tool for safeguarding fish 
habitat and the future of Ontario's fisheries. 

It Should be noted that other'environnental laws. in Ontario, such 
ae the giltaz.io'watAr Resnuuats—A0t or Enjir00110DIALEZAtgalgnaLgt/ 
are not administered by the MNR, nor do 'they directly protect fish 
habitat against phyeical alteratiOn or destruction. Accordingly, 
these other provincial statutes cannot be regarded as an adequate 
substitute for section 35 of the Fisheries_AQt. 

Similarly, it, should be noted that Section 2.3 of the new 
Provincial •Policy Statement under the .flanning. Act permits 
development and Site alteration within fish habitat (and lands • 
adjacent to fish habitat);  provided that it is demonstrated (by the 
proponent) that .there will be no negative impacts On natural 
features or ecological functions, However, it is questionable 
whether municipalitioe have the reguinite fisheries expertise to 
properly scrutinize developers' reports on fish habitat alteration, 
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particularly since ProVincial agencies have significantly reduced 
-their traditional. review-and-coMment functiorie in relation to cite-
spedific planning applications. Moreover, in light of tho Bill 26 
changes to the Planning Act,' municipalities are not even bound by 
Section 2.3 —.they are merely required to "have regard9  for 
Section 2.3.. For these and other reasons, the prosont plAnnlogLAgt 
regin6 cannot be relied upon as a comprehensive tool for protecting 
fiSh habitat, particularly since the vast majority ,ot Ontario is 
Crown land and is not Subject to municipal land Use planning in'any 
event. 	. 

**it 

For the foregoing • reduckiw , • CELA • strongly objects to the MNR's 
proposal to .withdraw from . the administration and enforcement of 
section 35 of the risberies Act. Acoordingly, we urge the MNR to 
abandon this ill-oonceived,and highly partisan . proposal, and we 
turther urge the MNR. to'resume its important:. role 4s the lead 
agency for fish habitat' protection in 'Ontario. 

Please contact the undersigned if .you .have any comments or 
questions about this. matter. 

yours 

CANADIAN ENVIRONMENTAL LAW ASSOCIATION.' 

Richard D. Lindgren 
Counsel 

cc. The Hon, Chris Hodgson, Minister of Natural Resources 
Ms. Eva Ligeti, Environmental Commissioner ' 
Mr. John Lounds, Federation of Ontario Naturalists 
Mr. Tim Gray, Wildlanda League 
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