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LEGAL TOOLS FOR FPROTECTING PRIVATELY~OWNED
ILDERWNESS ABEAS

by

John Swalgen

¥ith increoasing developzent pressures on netursal erees
thmroughout Ontarioc, government fiscal regtrainte, and
decreaslng rescrves of land 1in ite maotural statey the
to develop & philesophy and an effective strateygy
T wilderness preservation ig more urgent than evers
he private ownership o2 much of the wilderness tergeted
or preservation, particulerly land acressible to the
srge urban population of southern Ontario, Just be taken
into account when considering +the eppropriate philosophy

<
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Tndoubtedlys; the most effectlive way to protect ecolog-
=2tly sensitive lends 18 Yo bring them under +the control
T 2 hody, whether public or private, whose primary pur-
1z wllderness preservatione Non=governmental public
zgroups such &g the Nature Conservancy of Canadsa,
retion of Cntario FWaturalis<ts, local asture
unters end anglers cesoclatlions, and the Bruce
iation have purchased landes which were in dan—
3 Provided that publiec authorities are
Lcies and legislatien which restrict theln

land for schools, hospltals, roads,
pablic works, an effective way to
ernees lands would be to bring them

ublic ownership by purchase or gxpropriations

¢]
al
&

IWeveprs at “<the present time and Zfor the foresesable
LT acqguisition by the public sector or by the few

@ % devoted to wilderness conservation 15 not likely
s a sufficient tool to protect all metural areas that
sh ‘ be preserved. Perticularly in southern Cntarlos
where development pressures are extreme, large areas of
lerd are hecvily urbanized, and +the lands between these

vrzwling urban/industrial complexities are riddled with
rengportation and utilities corridorsy there is a need
or a vreservetlon strategy which deoes mot regquilre acqui-
itso? of private lands. AS one commentatot has recently
octeds: ' '

>

Mol o

"%e cannot leave the task entirely te govern«-
ments and thelir various agents, for they are
loaded with commltments far bevond their pres-—
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ent FEVenue e Sheort tera priorifies denand.
more Lmmedicnzie attention in the eves of etected
representativese Aleo, increasing unemploysent
lezeds to emphasls an labour—intensive
ecxpendlitures, and leand saving is not cne oZf
theses

Acguisition is no lenger the sole imstrument
for preserving woodlaends and wetlandses They
are beling overrun too guicklye The price of
land is rising beyvond the capacity of the pub-
lic or prlivete purse %o cope with the situa-~
ticne™

Because acguisition af all the environmentally
sensltive lands “that should be preserved ie lmpoaslible
it 1s necessary to find woys to ldentify end preserv
these Lands whbile they remaln in private ownership
Ul¢imately, we avpear to have three broad choices: 1)
facilitate and creatly expand public =zcquisition of thes

lands: 2y to cevelop effective *ools to preserve the
while they remain in private ownership: or 3) to accep
messive environmental deterioration as an inevitabl
result of our present land use system. In the wmeentime

there is an imncdiate need to use the legal toole the
are presently available te prevent, or & leagt slow down
the destruction of the natural areae which ere Iin privet

cwnerhsipe

In theoryy “he governoment has alwmost unlirmited power
to control or cven ZEreeze the uses ¢f lend in privat
awnership without acguiring it, provided that proper pro
cecdural safeguards are followede. REoweversy legal theor
and pollitical peality differ greatlys In theorys ever
landowner nes the right to deal with his property &s h
sees f£ity but +hilsg right nay be restricted by legisla
ticone According to one Jjudge,?

“Ais urban plannling end rsenewel has eassumed
grecter and greater lmnportence as & matter of
social pollcy, legal restraints on the disposi-
tion and use of recel property heve prolifer-
atede The srinciple remaing ~ freedom to act -
subject to restraints Iimposed by valild laws.V

In thearys these restraints can Include legislatic
which would freceze all uses of land if the legislatur
deems thie te be 1o the public interest. The leglslatws
has the right to pass laws to keep private property in
wilderagess state if it feels this is necessarye In %t
United States, o constitutional right toc the enjoyment
privete property has been construed by the courts In suc
a way that restrictlions on the use of private lond migl
be considered "ocxpropriation without compensation’s Hov



st in Cnnadi&n Tawe The

may DPASE lawe ta¥ing
" (which heve no legal
snce Jwlthout expropriat=-
£ such %righte? does not

tnis thecoreticael fregedom 1o resirict and even

[
o Yste Lize” the use of privale lands, freezing private
and Zor censervalion purposes has Tittle public accept-—
LS e During heerings on propesecd ravine preotection pol-—
icies ia the City of Toroato dreft official plan in 1973,
for cxempley numerous lLandowners game forward to meke it
:lear that they would consider prohibitions against
fevolopment of their ravine lots <o be fexpropriation
¥ithout Compensatlion® and an unwerranted Iinfringement of
thalr Yrightste Elected bodlies censglder it politically
svicldal to try  to use thése poverse Pelitieclans Know
that the exercise of these povers not only will lose them

verzg, but will almest isevitanly smbroil publle authori-
in 11 t;&afxon, a5 lLendovners are guick te fight to
. orivilegese

“z Noprth Apericen land cownershlip ethic = that the
te ocwner should be able to do as he likes with hils
and = often ensures that ettempta to use private
oz for public purpceses will te met with resistancee
mellief of some environmentalists +*thst land should be
ted as & common rescurce Like air and wvaeter does not
ect contesporary political realitiese The COntario
ronmentls policies on zoping of private lands for wil=
288 are reflected by decisicns of the Ontarls Munici-
Poard (OMB). The OWB will not¢ permit a municipality
!reeze loand wuse permanently or for an indefinite
of time without meking & hona fide and reascnable
to purchasge the lande They have stated tha+t:3

"Privately owned lends are not im the public
dome ine Until such time as they are regquired,
there ig no right of * the public to deny an
ocwner the reassonable wuse of his lands in
accordance with planning principles which have
been determined and adopted by the duly elected
representatives of the people, which action
slreedy implies conelderation of <+he rights of
*he public.?

Given these political reaslities, there are both Ycar-—
rote™ and Ysticks" within the present legal framework to
encourage landewners to maintaln thelir land In & state of
wilderness or to discourage them from destroving trees,
filliang svemps, stripping topsoily or otherwise destroy-
ing the natural features of the landscapes One approach
which has proved very effective io some cases and com—

pletely ineffectuzl in cthers i3 en appeal to  ihe
phrilantheroepic moetivetiocns of tne tandownere The Bruce
Treil is er, example of succecsaliul use of privete lends

for precserveilon and raecreation RPUTPCSCE. The 1raeil w
secured meinly by “handshake'! anrcemenis between & Dri-
vate cluby the Bruce Trail Asscciations and private LlLean=—-
2OoWneETrSe The permanency or stablility of the treil align-
ment has depended on the genercseity of the lendownerse
A8 long &5 the leand remains Iin use &as & tralil, the len=
dewner may e unable to use it for other purpcocses; yet he
continues to pay taxes on ite There are no financial
incentives to the landowner to continue to permit the
+rail club to use his land. It hasy howevers been & rev-—
elation *o urban trail workers to discover thaet meny lan-
Zowners do not want financlal returns but prefer to enjoy
+5%e ancient velue of meking & veoluntarys friendly gift to
their fellow mens

But the spectacular success of the trail pregram in
uging vrivate lends for Ypublic! purposes must be weighed
agalinst the utter Pfailure o0f the private forest reserve
orogran to &accomplish similar goalse. This program was
esteblished inp 1%91¢% under the Private Forest Reserves Ac®
py the Crntaric rfovernment +¢ &ive philanthropically
minded landowners a way to ensure that their natureaet

ereas weuld be preserved in perpetulity. The previsions
nhave been cerrlied over lInto the present Forestiry Agte
Under these Acts, the Ceabinet, with the conscent of the
cwner of any land covered with forest or suitable for
reforestatlion. may declare the land to be & private for-
egt reserves Once & property is declared & private for-
emt reserve, and the declaration is registered in %he
local land titles or tand registry offices neither the
present SCwWnREer nor any ZTuture cwner mayY cut any trees
without 4the Minister's consente. The Torest must be pre-—
served forevere Ls nec ane <took advantogce of this oppor—
tunltys there 1is nat one private Zforest reserve in
Ontarioce

It is interes+ting to speculete why one program has
been so effective and the other so ineffectuale Perhaps
+t+his has something to do with the fact that onec progrun
waes established LY & government department devoted primu-
rily te resourcec expleitation (the Ontario Xinlstry of
Natural Rescurces) and the other program was developed by
a group of volunicers devoted to the concept of neture
preservatlion together with competible education and Tec-
reation cpportunitiese

A second form of legislated government lncentive to
preserve private land in its natural state is the manage
ment eagreement evallable wunder the Foresiryv Act, the
¥oodlands Imbrovemept Actr and the Game and £ish Act.
Under the Yoodlands Improvement Aci and the Foresirv 4<%,
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crovinclial Minletery of Nu?urﬁ} Resources will nrovide
z §s fe:vic la trees and mainteln forests oa pri-
v T LT = DD OBeS .- In return, the owner
%LSY Lpgree It certain destructive eciivirties.
Eddzr the 4Lel s the same Minlsitry will enter
inte ma zents with private owners for the
DUTPOSCE oF m perpetuation and rehabllitation
c? wilcdllfe o The Iforestry agreements havs been
usec primerily to promote commerclial forestrye There is
no legal lmpedirent to the develowmment of similar pro=~

grans to preserve Land for pon—commercial conservation
TUTPOBRS g but the government has ta¥en Llittle initiamtive
to do B0 In fact, wmany legael mechanisms which the gov=—
ernment uses 1o preserve larnd for other purposes, Buch as
the eesements over private land aveaellable to Ontarioc
Hydro for its power lines, or <the tax relie? aveilable to
to schools and churches, ere not available for wilderness
preservations The government could easily use +these
tools if it wanted t¢ precerve wildernesss

There . is cther legisletlion in Ontario thaet mey have
ceome limited effectiveness in preserving wilderness areas
f? private cownershipe it includes planning statutes,
lilcencing laws, anti-pellution laws, public health laws
and *ax Incentives. A1l o these laws affect the right
ivate ovner to use his lends as he seeg Fite
away hilis pight to destroy
rel srea 1f he is really deter—

The most lovortant statuta affectling use of private

i Plannlng A whiech gives & munlcipality the

?, malke an of 1 plan steting pelicles for
? ? ant & lgnating areas ¢f land within

in usesys Including open space and
s the municipality can pass zon-
Laws which re ct the use of individual parcels
of land in great detail. Threough 1ts powers of subdivie
szion control &and development control, the municipality
~n Lmpose conditlons whenever a private owner wants to
lvide or develop his lends. Among the conditions for
anting of subdlvislon sopproval, <Ffor axamples is =a
vaguirement that the private owner give a percentage of
nls land to the wmuniclpality for parklends. This "levyh
can be used by the munlicipality t¢o protect ecologlcally-
sensitlive arees within the proposed subdivisione

R

The Minister of Housing hes zoanlng and vlanning powers
under the 1873 Ontario Planning aand Development Act and
under the Plannling Acts which are Bimilar to the powers
of the municipalitye.

The provincial government has alse given itself gimi-
lar planning powers over private and public lands in two
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epecific aress sk thie orovinee with weluab
eavironmenial amenities by enecting The Pariway polls
Plaoning and Dovelesmept Agt and the HNiggewa Lscaromsy
Planploe and Davel rt Acx® in 1873-

Under <he Erxironmantal Proifectlion Act end the EBI-
and Duarsrics Coniral Acte the Minlstry of the Environme:
and the Ministry of Natural Resocurces respeciively he
some powers to wvrevent the cdostruction of naturel ares
They can refusec tc issue licences for waste dispos
sites, gravel plts or sand quarries 1f they consider 1T
use of & particular parcel of land for these purposes
be egelnst the public intereste

Potentially, +*he Indenzersed Specles Act pessed In 18
can completely Zreeze all use of lend which provides
nabitat for +tha few endangered species thet have be
designated under that Acte In practice, however, the A
iz almest a Ycead letter” as the XNinistry of Natur
Rescurces, which is mecponsible for its administratio
nees never made eany eattempt to enforce ite

Finelly, <thec Epwiropmentel Assessment Acte vpassed
1975, nut being brought inte force only greaduall
regulres an envircenmenial lzpact study and & public hea
ing before any one undertakes & major project with si
nificent effects on <%he environment = provided that t
project is cne cevered by regulationse. As of June, 157
t+he Act covers Scome Ontario government projectsy no pr
Jects undertalan by municipalities or Conservati
Authorities, nnd only opne private prodect — the propos
by *ne Reed Paper Company to log 19,000 sguare miles

northern Ontarioc timbere

Buslaess interests have expressed a fear that th
statute would hring all development Iin Ontario to
grinding halte On the other hand, environmentalists co
sider it & peanaceae They hope it will ©be the cure=-a
for every environmentel problem. It is too early to te
what effect thls Act will bhave oo development of priva
landse Probablys, in moest casess it will not apply to t
small woodlots: ravines, s+treams end marshes 1ln southe
Onterioc that are within reach of the cdevelopers® bullde

ersSe

Although detailed examination of the variocus statut
is beveond <¢he scope of this papere it is safe to €
that, overally these Btatutes do not provide sufficle
incentive to the landowner 1o prescrve his land or sufil
eceient disincentive from destroving ite natural envirce
ment 1f developxzent pressures are greate I£f &a prive
owner really is intent on turning & potential wildernc
park inte an industrial park, there is very little in ¢
present legisletlive scheme that is capable of preventi
him in the long Tune



?ra in veiuve of sl ithiz legislation is its poten— wiews limiting development. G o pros g %
Tiac usc by wmunicipel councils, cther public slthoritiess cuslities of und:iveloped lend. Samuet lverstonc
end clt¥izens groups as & negotiating toole There 1s ! nis article "Open Space Presgervation Throush Coascrven
aeften some provisien in The statutes that cen bhe used to i CTecemente' stetcs that conservation egasemcnIs &re Yol
delay development or to s+imulete some publicity and pub-— ? ple in roth prlwvaete and public efforts for open 87
tie awareness of +the ecological walue of the land , preservations>® The area protected. trhough not in oct
involved, The legislatieon czn be used te create some use, is s5t:ll of pubklic beneilt beceuse it satislies
pressure on the owner to negotiate & comproamise solutione ' contemporary pullic's need for cpen spacee.

i

For exemple: =2 wmunilcinality has the right to approve Silverstone cnumerates the advantages of this tect

or cisarprove spplications for rezoalng and official plan que of protectinz opén sSpece over other “techalques ¢

amendmentsy to impose development control by-laws and as purchase or exprepriaticon:
demolitlion control sy-laws, te oppose  applicatlons for
minor variances, ond to refuse to enter into subdivision X NFiprst, whuen & municipality purchases or expro-
&preements. The municipal ceouncil is therefore in & pos=— priates land Zfor whatever purposeé, thaet land is
iticn 1o negotviete with e developer for retention of thzreby entirely withdrawn from the ‘tax roll.
trees and greenspace on Dart of his lendse The planning Instead, ny purchasing or expropriasting only &
process requires en—going discusslon between the conscrvation easemcnt over the ©same property,
developer and his representatives end the municipality'!s +he tax ©tase is only slightly affected since
“ésartaents of planning,; engineerling, and parks, as well the land remains on the tax roll (aminus *he
2g with the local Conservation 4uthorlity eand ratepayers i easement voluele Second; purchase or expropri-
iens in scme casess The Planning Board and Coun=- ation of 2 conservaetion or developnent eascment
Ts are elso indirectly involved im the negotiat- is usually much less expensive than acquisition
ccoess 2s the plens must cecelwve congslderation, and of the fee siampleo. This factor is very ilmpor-—
se ¢of counecil, approvel or rejection, Lrom thenm . tant Zfor municipalities attempting to s&accom-~
ing to the MNinigster of Pousing or Ontario Hunic— plish & maximum number of goals on fixed budg-—
d for figal approval. etse Third, becsause there is no transfer of
cwnershlps the government cr other dominant
tenement® escapes the meintenance costs of the

2 4

‘evealoner, in deciding whether to circunvent the
2lanaing process by clearing the land of +trees or filling ' ' propertye. Fourth; conservaticn easements per=—
the valued marsh before submitting his draf+ plan of sub- ; mit flexipility and can be essily tailored to
division or Instead to plece hisg buildings on the plan in ; each particular open speace probleme Fifth, the
a position which least interferes with <he preservation i granting of a censervatiocn easement clearly
o existing natural Teatures; will welgh & punber cf fac~- ; reduces the wmarket value of the servient
tors which amount <o economic considerationse. If£ he . tencment® end consegquently reduces the real
dfecides, upen reviewing the market for housing of certaln : estate mssessment of that propertiye. This pos-—

sipility of lower property tax nay act as an
lncentive for people to sell or even donate
such rightse Finally, the Zact that casements
are graniced for long periods of time and possi-—
bly in perpetuity provides a secure medium for

type. that the presence of “reses and assoclated greens—
sace oz the lots will help sell houses, the develop will
plan accordinglye. If, on the other hand, he feels that
it is necessary to place as many housing units on a site
28 are allowed by the zoning, the developer is unlikely

te secrifice potontial building sites for Ereenspaca . open spacc protectlon and a centrol over future
orescervatlion. The advantages of building additional unrestrictcd end unplanned development.”
units to sell might well cutwelgh the marginal profits to '
be gained from selling houses in a more esthetically o But, Silverstone also warns?®
pleasing settinge f
? THowevers ¢+hose sdvocating the use of this

An effective strategy for preserving wilderness and ? device must proceed with cautlon. o e
other grecnspace in private gwneprshlip will reqgulre fup- } understanding on the part of elther landowner
ther legislative toolse One mechanlesm which has been the : or the +tax department can shatter the entlire
subject of study and use ip other Jurisdictions but has ' scheme and any possibility of its future use.
received little interest in Canada, is <the conservation ; Success of the conservation easement will
or open space easemente Thie is & right to use private o depend on the aebility of 11s advocates to con~

vey the following itwo mein principles to the

land for limited public purposes such a8 protecting &
public and governments alike:?
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be sought
saves land end not
ebviously an incentive
poth private landowners and
crnomente Buty te rely toe heavily on
& element of savings 1s to mislead poten—
1 users i that substantial
n

Justiflcaticn of the device must
e theat it

neye Savings are
its wuse by
o

fact

inte belisvinog

s are to be had in every situatione
e tco great & stress on the sav—
s aepect mey draw & sharp and undesirable
ction Zrom the Teax Departmente”

In other words, in cases where develeopment wmeans high

oflitsy the small finencial advanteges of a conservatlon
=

or indeed almost any other incentive that can
fered the landowner; cannot competes But where the
sincerely wants to preserve hils land, but is
for doing 8o by present tex laws, conservation
may be usefule

dmong the reforms which might present leglslation
fzctive are the following:

Public authorities should thave a right to enter pri-
vate lands to make ecological inventoriese

Cooservation Authorities, municlipalities and other
2udblic authorities should be cmpowered to issue stop
work orders when the envircoment is beling destrovede

Tex relief should be aveilanle +to landewners who want
to preserve thelr land in its nature state, but may be
forced to sell to developers to¢ aveoild burdensome taxes
under present legislation.

¥here the common law right of private prosecutlon hes
been taken swayY by statutory provisions the statute
should be amencded to restore this righte

Environmental oprotectlon legislation should centain
provisions allowing any member of the public +to saell
inJunctions against any environmental degradation thet
ig prohibited by the =tatutes

Yhere statutes provide for fines
cdamaglng the eanvironment, the
relsed In many cases, and
provided Zor by the statute.
ronmental destruction

on cenviction Ffor
meXinum fine should be
a minimum fine should be

The penalties for envi-
provided by many Ontaric state~

¢ that they nrovide nco
1+fes have not been reviewced
ina af &35 for injurinug o

secticn 45

utes are s b
of {these pensa
The maximaam I
runicipality provided far in
ithpipipel Acts for example, has remained s
since 1870.

~)

Provisiens ehould be sdded to some environmental statf
givliag public authoritics the right to compel
dez<roy ecologicaelly sensitive land to
repalr the inJury or damage or teo pay the ccsts of
repalire I & oublic asuthority pays for such restore-~
tione it should hawve a statutery riaght to add the cost
taxesy; to impeose & lien
to reccver the costs
rignts in the

utes
those whao

of mepairs cor rosteration to
on the property of the offender,
in & legel actlion, and to enforce its

some menner as o court order is enforced.

Cur laws are intended *to reflect our soclety's values.
Until the late Ch0%8B, tne sanctity of private proerty
end the gtimulaticn of sconomlc growth were unguestianed
vailuess In the ©vpeast, both the common Llew and statute
laws have reflected the perceived need far development by
strengthening the rights which prowmoted develapment and
curtailing the richts which innibited itoe Public inter-
est and the private interest were coansidered to coincidea
Both reguired the promotion of e more cornfortable sténd-
ard of living through urbanization, industrialization,
and more extensive transportations comzmunications, anc
cther services requiring land devel opments T?is syn-
chronicity of goals promuted extensive land deveuopmen? -
repid and under-plenned — at +the expense of preserving
wilderness and other open spaces

In the values reflecting the need ;on
energy conservations regource conservations pollutiosr
control, recreantional space and the prescrvation of cer:
tain ®msthetlc, rnietorical and ecologicael places hev:
geined braoader support. Now thet the so—called f'public
and "private! intecrests increasingly come into conflict
it is necessary to readjust the palance between thes
competing interests before it is too lates it wildernes.
is to be preserveds

last dccades
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Tir e ¥ Nature Preservation in Weoodlands and Wet=
lands™, speech Seminar on Private Land, Publlic Recrea~
tion and the Law, Conservation Council of Ontarlio,
June 16, 1975,

Re Tepcrman and Toronto 19751,
510 EBenry Je.

& OsRe (2d) 507 at

e Clty o

i 2 Brockville By-Law 44-72 {19741,
43 st 2345,

2 OOKOBQEO

[

In the cese
egeted som
Escarpnent [«]
municipalitle

of the escarpmenty the government® has del-
stetutery opowers to =& Niagara
composed of representatives of
embers of the public at larges

stone, Samuels YOpen Space Preservation Through
-

ion Essements™ [1874], 12 Qsgogde Law Jourpal

parcels of land =

Trediticnal sements 1novelve two
-
te the easenment (the ser-

es

the land which is subJect

vient tenement) and the land which benefits from the
asement (the cdominant 4enzmen® e In the cese o2 con=-

servation zasSenments, the governnent or the public at

large, rather than an adjoeining landewner, nay recelive

the benelits of the s2asemente

e
b4

TEE ¥I.DERNESS CONTROVEES

by

George Priddle

TEE FROBLEK

At the present tima, in the province of Ontario tw
professional; but diametrically opposed *voices? are cor
fronting the matiter of wildernesss Two vears ago: tr
Division of Porks of the ¥linistry of Naiural Resourcc
ssued for discucssion; a series of documents that collec
ively composed & revised park clessification system L«
ne previnceo In fact these documents went much furthe
a simply providing a new means of classifying parks
docunena stated explicitly the rationale L
shing and managling & system of perks for Tthe prod

[

recame official’
Prowvineial Pari
asked

this point that I
invelvede The Onterlo Covernment's
Council - of which I &a *the Chalrman - was
react and te sollciti reaction from the public to the do
vmentBe After +his process of publlc inveolvement <t
documents were revised and distilled inte what is n
peing considered by the cabinet of the leglslature as
park policy feor the provinces

It was at

The park system as proposed in this policy would co
sigt of Nature Reservesy VWilderness Arcass Natural Env
ronment Parks, Recreation Arcas; Weterwoys end Historic
Perkss Ne commercial lomaging would be allowed with
some types of rorks or within sSowme types of zZcnes with
parksa This 1s the matter that has created the greate
concerne Simply stated the nature of the problem is th
the forest industry feels that toco much land weould be =

aside eg wilderness and the wilderness advocatces fc
+that not encughi land would be protected Irom the fore
industrys

the Ontar
ope point

has become polarized with
presenting

The discusslion
Porest Industries Assoclation

[
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