HAZARDOUS WASTE: ENVIRONMENTAL
ISSUE OF THE EIGHTIES

Joan G. Di Nal

The hazards posed by the Love Canal chemical waste landfill in Ni-
agara Falls, New York, gained nationwide notoriety in August 1978,
when the New York State Commissioner of Health declared the site
a health emergency and President Carter declared it a national di-
saster. Since then, continuing media attention has focused on inci-
dents involving the improper handling of hazardous wastes: leaking
drums of toxic wastes abandoned in Kentucky fields and Pennsyl-
vania warehouses, midnight dumping of PCB’s along North Caro-
lina roads, mercury contamination of ground and surface water in
New Jersey, TCE and other suspected carcinogenic chemicals in
drinking water in California and Michigan, and the list goes on.

The incidents themselves are not a recent phenomenon. Similar,
although less infamous, incidents prompted Congress to enact the
Resource Conservation and Recovery Act (RCRA)' in October 1976,
to deal with “the stepchild of the environmental movement.”> RCRA
was to close “the one big loophole . . . the disposal of solid waste.””
Since RCRA’s enactment more than three and a half years ago, there
has been a seeming explosion of public awareness of the hazardous
waste problem.

There are three aspects to the problem: (1) the abandoned or in-
active waste site, (2) the implementation of RCRA, and (3) the siting
of new facilities. RCRA will not solve all the problems associated
with hazardous waste because of two serious shortcomings. First,
RCRA is prospective and does not provide for the regulation of in-

1. 42 U.S.C. § 6901 et seq.
2. 122 ConG. ReC. 517,254 (daily ed. Sept. 30, 1976) (remarks of Sen. Randolph).
3. 122 ConG. Rec. H11,148 (daily ed. Sept. 27, 1976) (remarks of Rep. Skubitz).
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little better than pure guesswork and thus the cleanup estimates are

unreliable.””

Amendments to RCRA passed by the House in February 1980
would mandate an inventory of hazardous waste sites and authorize
EPA to order monitoring of any site at which the presence of haz-

ardous waste or its release may present a substantial hazard to hu-
man health or the environment.
It is generally recognized that there is insufficient existing federal
and state funding to provide emergency containment, cleanup and
long-term stabilization with respect to abandoned or orphan sites, i.e.,
sites for which the responsible party cannot be identified or, if identi-
fied, is financially incapable of responding to the problem. The fund
created by Section 311(k) of the Clean Water Act® has been used by EPA
to effectuate waste site cleanup where there has been a discharge from
a site to navigable waters of oil or a designated hazardous substance.™
However, although the act authorized $35 million for the fund, the full
amount has never been appropriated, and the fund is running out of
money. The $10 million fund authorized by Section 504(b)(2) of the
Water Act! is available to abate and to remedy an emergency caused
by the release into any media of any pollutant, but the money for
section 504 has never been appropriated.

At least eighteen bills have been introduced in the 96th Congress
which would deal with the orphan site problem by creating a “super-
fund” (sometimes referred to as “ultrafund”). Some funds would
cover not only emergency containment and cleanup of waste sites, but
also economic losses resulting from real and personal property dam-
age, personal injury, natural resource damage, lostincome, taxes, 1oy
alties, etc. Further, some funds would cover releases not only of haz-
ardous waste, but of hazardous substances and even oil into the
environment. Huge funds would be created (up to $800 million a year)
which would be financed in part, if not entirely, by feeson industry.”

[
7. Houst Sus ComM. ON OVERSIGHT & INVESTIGATIONS, H.R. Doc. No. 96-IFC 33,
96th Cong., 2d Sess. (1979).
8. H.R. Rep. No. 39%4. §
9. 33 U.S.C. § 1321,
10. Memorandum from Doug
ber 21, 1979, Guidelines for Section
Sites.

11. 33 U.S.C. § 1364
12. The Administration bill (5.1341) provides for the Federal government to con-

tribute 20%, the Florio bill (H.R. 7020) for 50% Federal and the Eckhardt bill (H.R.
6391) for 100% Federal. Most of the remaining bills provide for 100% funding by

industry.

3(1),(m) 96th Cong., 2d Sess. (1980).
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associations”™ had filed the 60—day notice required by the citizen-suit
to institute litigation with re-

ovision of RCRA™ of their intention
spect to EPA’s failure to promulgate regulations under Subtitles C

and D by the date mandated.

In September 1978, two of the environmental groups and the state
of Mlinois filed suit against EPA.” Several industry associations in-
tervened in the litigation.” EPA submitted to the court a schedule
lations by the end of December 1978, and for pro-

for proposing regu
later. EPA advised the court that this was “our

mulgation one year
best estimate of the shortest amount of time in which we can prom-

ulgate sound, defensible regulations. . - - Any tighter schedule
would, in our opinion, seriously jeopardize our ability to develop a
responsible, working national solid waste management program and
a set of Subtitle C and D regulations which would withstand judicial
review.”” Judge Gesell accepted EPA’s schedule and directed EPA
to make quarterly reports to the court on its progress and immediate
reports if it appeared that there would be any slippage in the court-
approved schedule.
Three of the regulations to implement Subtitle C—the criteria for
identifying and listing hazardous waste, standards for generators,
and standards for treatment, storage and disposal facilities—were
proposed slightly ahead of schedule on December 18, 1978, and a
90-day comment period was opened. Interested parties began the
enormous task of developing comments On the proposed regulations
and the more than twenty-four draft Background Documents, in-
cluding a draft Economic Impact Analysis. The major issues raised
by the proposals were the definition of hazardous,” the failure to
consider the degree of risk posed by different wastes, the applica-
tion of uniform standards to both new and existing facilities, the

overlap with other environmental statutes and regulations, the es-

J———

23. Citizens for a Better Environment, Environmental Defense Fund, Environmen-
tal Action, Public Citizen Litigation Group, National Solid Waste Management Asso-
ciation, Utility Solid Waste Activities Group. :

24. Section 7002.

5. State of Illinois V. Costle, Civil Action No. 781689, (D.D.C. 1978). The Envi-

ronmental Defense Fund and Citizens for a Better Environment also filed suit.
American Petroleum Institute, Chemical Manufactur-

26. American Paper Institute,
ers Association, International Central and Southwest Corporation, Mining and Redla-
mation Council of America, Inc., National Forest Products Association, National Solid
Waste Management Association.

27. Proposed Schedule for Promulgation of Solid Wa
dum in Support Thereof at 2, Illinois v. Costle.

8. 43 Fed. Reg. 58946 (Dec. 18, 1978).

ste Regulations and Memoran-
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33.§7, 8. 1156
Sems., (1975, . 96th Cong., 1st Sess.,
34. § 11, S. 1156 §
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ACtL B USC s S8)'( ), H.R. 3994. Surface Mining Control and Re 1 i
ga. § 3(a)(2), H.R. 3994. o
6. §7, 5. 1156; § 3(d), H.R. 3994.

(1979); § 3(d), H.R. 3994, 96th Cong., 1st
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ment program and anxious to increase their

enforcement authority, proposed amendments to strengthen regu-
latory and enforcement mechanisms.” Finally, both EPA and indus-
try, recognizing that failure to promulgate the regulations by the
statutory deadline would result in mass closure, when the regula-
tions became effective, of treatment, storage and disposal facilities
which had come into existence since RCRA was enacted,” sup-
ported an amendment which would grant these facilities interim
status.”

In September 1979, EPA asked for a two-week extension of time
within which to file its third quarterly report to the court. When the
report was filed on October 12, EPA declared that the hazardous
waste program could not be promulgated before April 1980. It had
taken EPA much longer than anticipated to address all the com-
ments. More comments had been received on these regulations than
on any other proposed regulation in the agency’s history.®

Plaintiffs Environmental Defense Fund and Environmental Action
filed a motion for an expedited hearing “to get to the bottom of this
imbroglio.”*" In its response, EPA assured the court that, although
it was behind the court-approved schedule, “the development of the
regulatory Subtitle C program is proceeding in an expeditious and
orderly manner.”** EPA explained in detail some of the critical prob-
lems raised by the comments and what measures had to be taken in

e to such comments. The court accepted EPA’s revised
m would be issued in two

hazardous-waste enforce

respons
schedule. The hazardous-waste progra
phases. The first phase, to be promulgated by the end of April 1980,

would establish the criteria for identifying and listing hazardous
waste, the standards for generators and transporters of hazardous
waste and interim status standards for existing treatment, storage
and disposal facilities. Phase II regulations, which would set stan-
dards for new treatment, storage and disposal facilities and for in-

37. Draft Bill sent by Administrator Costle to the Honorable Thomas P. O'Neill, Jr.,

use, under cover letter dated April 20, 1979.

Speaker of the Ho
se facilities in existence on the date of

38. Section 3005(3) grandfathers only tho
enactment, October 21, 1976.

39. § 10, S. 1156; § 3(e), H.R. 3994.

40. Administrator’s Third Quarterly Report at 7, lllinois v. Costle.

41. Plaintiffs Environmental Defense Fund and Environmental Action’s Motion for
an Expedited Hearing at 2, Illinois v. Costle.

12. Defendant’s Response to Prehearing Comments of Plaintiffs Environmental De-
fense Fund/Environmental Action and Partial Response to Plaintiff Citizens for a Bet-
ter Environment's Memorandum in Support of Motion for Order to Show Cause at 3,

[llinois v. Costle.
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n in the regulations of two statu-

" is accomplished by the redefinitio

tory definitions. “golid waste,” as redefined in the regulations,
would include wastes and manufac
which are ““sometimes” discarded.* T
waste is “any garbage, refuse,
water supply treatment plant,
other discarded material. . . .
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The Phase I regulations promulgated on May 19 become effective
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d operating standards un-

As EPA develops more specific design an
der Phases II and III, the number of litigable issues will undoubtedly

increase, and RCRA may spawn the most protracted environmental

litigation to date.

I, RCRA’S SHORTCOMING: SITING

probably its most serious shortcom-

Although RCRA is pfospective,
e problem of siting new facilities in

ing is that it does not solve th

the face of increasing public opposition.

The General Accounting -Office (GAO) issued its first report on
the implementation of the RCRA hazardous waste regulatory pro-
gram in December 1978. The GAO met with EPA personnel at head-

regulatory officials in ten states,

quarters and six regional offices,
various industry associations, forty-five generators and twenty-eight
treatment and disposal facilities to obtain their respective views of

the problem. The GAO concluded that there is a shortage of envi-
ronmentally sound hazardous-waste disposal facilities. The shortfall
will become more acute in the future as more wastes are found to be
hazardous, as facilities that cannot meet RCRA’s standards close and

as waste from problem sites is redisposed.*

44. 45 Fed. Reg. 33155, § 261.2(b) and (e)-

45. 45 Fed. Reg. 33155, § 260.10(a)(73)-
46. How to Dispose of Hazardous Wasie—A Serious Question That Needs to Be Answered,
CED-79-13, December 19, 1978, at 11.
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ntal Protection and (2) both

Natural Resources and Environme
the governor.”'

houses of the state legislature and 3)
Prohibitive legislation is prospective and does not require the un-

doing of past disposal. However, a recent Tllinois case ordered the
removal of wastes buried at a permitted hazardous waste landfill

because they presented a “prospective”

alleged that the hazardous waste landfil
wastes to it constituted a common-law nuisance, and sought injunc-

tive relief. The United States Environmental Protection Agency filed
an amicus curiae brief setting forth the public’s need for the landfill.
The operator had a permit from the [llinois EPA to operate the land-
fll and, in addition, had separate, supplemental permits from the
state for each waste buried at the site. Prior to the first day of trial,
the defendant had obtained 186 permits. Nonetheless, the Illinois
Appellate Court upheld the trial court’s decision enjoining the con-
tinued operation of the site and ordering the removal of all toxic
wastes together with any contaminated soil and reclamation of the
area. The court held that “the operation of the landfill threatened a
catastrophe”” and that “the serious nature of the threat justified is-
suance of the injunction although (a) the possible catastrophe was
remote in time and uncertain of occurrence, and (b) the [lower] court
did not balance the benefits of the landfill against the harms that
might result. . . .7
The GAO reported that public opposition to the siting of hazard-
ous waste management facilities is the major barrier to building new
sites and expanding old ones and that such opposition is expected
to increase in the future.” The report recommended that EPA iden-
tify the magnitude of the siting problem and then propose solutions,
including a stronger federal role.”
The Eckhardt Subcommittee does not believe that public opposi-
tion will fade in the near future, and believes that the solution may
be to locate new facilities on federal or state land or to enact legis-
lation giving the United States or states special eminent domain
powers.” A study prepared by an EPA contractor in November

nuisance.” The complaint
] and the transportation of

51. Ky. REV. STAT. § 224.855.
52. Village of Wilsonville v. SCA Services,

53. Id. at 641.
54. How to Dispose of Hazardous Waste, note 46 supra, at 11.

55. Id. at 22.
56. H.R. No. 96-IFC~31 at 28.

Inc., 77 IlL. App. 3d 618 (1979).
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1979 concluded that public opposition is a critical problem. It is
most critical in the siting of new fadilities. But even after a facility is
sited, public opposition continues. “Local communities can and have
forced operating facilities to close,” * an obvious reference to the
landfill at Wilsonville, Illinois. It is disturbing that the EPA report
suggested no substantive changes in government involvement in the
siting process; the states should continue to have the leading role,
and EPA’s efforts should be limited to financial and technical sup-
port for the states. Such support is already mandated under both
Subtitles C and D of RCRA.” The only specific role the report sug-
gests for EPA is funding for long-term liability of closed facilities.
EPA has been working on this issue for some time.* The National
Solid Waste Management Association drafted a bill to cover all post-
closure liability as well as liability during site operation for damages
in excess of $5 million per occurrence, which was introduced by Sen-
ator Randolph in June 1979.%

EPA has formed a Siting Committee, whose charter is to examine
assistance to state governments, to explore compensation incentives
to states and local communities to permit siting of a waste facility
and to examine siting of such facilities on federal land. The latter
would require an interagency task force, including representatives

of the Department of Interior. A final Agency policy paper is ex-

pected by the end of 1980.

CONCLUSION

" The solution of the hazardous-waste problem will take time and
money and the cooperation of Congress, federal and state regulatory
officials and all persons who generate, transport, treat, store and
dispose of hazardous waste. The creation of a federal cleanup fund
should solve the problem of the abandoned sites. RCRA regulations
should assure that what has happened in the past will not happen
in the future, that today’s waste will not become tomorrow’s envi-
ronmental nightmare. In the long run, the salutary impact of the Act
should be less hazardous waste generated and disposed of, and
more recycling and reuse of formerly discarded material.

57. Siting of Hazardous Waste Management Facilities and Public Opposition, SW—-809,
U.S.E.P.A., November 1979.

58. Id. at Il

59. Sections 3011, 4001, 4007, 4008.

60. Administrator’s Third Quarterly Report, note 22 supra at 5.

61. S. 1325, 96th Cong., st Sess. (1979).
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