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v oan - <% 1IN A IVIL ACTION

UNITED STATES OF AMERICA

EOORKEZR CZEMICALS AND PLASTICS
CORPORATION; HOOKZR CHEMICAL

. CORPORATION; OCCIDENTAL PETROLEUM
INVESTMENT CORPORATION:
CCCIDENTAL PETROLEUM CORPQRATION;
OLIN CORPORATION; and THE CITY
OF NIAGARA FALLS, New York (102nd

- Street Land£ilDhfendants —

Puited States Bistrirt Tourt

FOR THE

T _NEHW _YDRX

ClViLL ACTION FILE No,

Plaintift ' ! SUDIONS

V. -

To the above named Defendant :

You are hereby summoned and required to serve upon

for the Western District of New York

plaintifis attorney , whose address 502 Unitad States Courthousa, Buiffalo, New York

14202

an answer, to the complaint which is herewith served upon you, within 20 days after service of this
pon 3

summons npoft vou, exclusive.of the day of service. If you fail to do so, judgment by default will be

taken aguinst you for the relief demanded in the complaint

Date:

the Unitad States Attorney
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[Seal of Court]

Clerk of Court,

Deputy Clerk.,




I THE WITTRD STATES DISTRICT COURT
FOR THF WESTERD DISTRICT OF HEW 7024

Eiren STATES OF AHERTCA,

PlaincifE,

Ve
poni CHEMICALS AND PLASTICS Civil Action
ARPARATION: HOOKER CHEMICAL
CONPORATION; OCGIRENTAL
PUTROLAUM THVESTIHENT CORPORATION;
OCCLDFEMTAL PETROLEUM CORPORATION;
OLIY CORPORATIOM; and TIE CITY
QF MNTAGAPA FALLS, Mew York,
(102nd Streec landfill)

Vo.

Défendan;s.

N Ml M Nl N NI N NS N SN NS NN S NSNS

CONMPLAINT FOR INJUMCTIVE RELIEF

As_ its Complaint herein, the Uniced States of
America, for the Administrator of the United States Eaviron-
mencal Proteccion Agency (hereafter referrad to as "EPA"),

dllanes that:
STATEMEMT OF THE CASE

1. As evplained in more decail below, from the
early 1940s uneil 1972, YHooker Chemical Corporatiom, its
pradeocessors in incerest, and Olin Corporacion deposited

hazardous chemical wastes at the landfill. knowm as che 102nd

L7

creat sitce. The migration of these hazardous wasces from

the landfill has resulted in the encry of these waszes into

waters of the United Staces. The migration of theses wvastes

fron Ehe landfill and cheir exposurs to human, animal and
planc life gives riseAtp this action.
2. This is a civil zction instituted pursuant to:
a. Section 7003 of the Resource Conservation

and Recovery Act (URCRA"), 42 U.5.C. 6973, for injunctive
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‘besn given to the State of Yew York pursuvanc to 42 U.S.C.

6973 and 33 U.S.C. 1319(b).
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rolic! concerning an imminenc and substantial endangermenc to
i and che envivonrent;

b. Seccion 504 of che Clean Water Act (CUWA"),
32 ".5.C. 1364, for injunctive rclief concerning an imminenc
and substancial endangerment to the health of persons or the
welfare of persons;

c. Seetion 13 of che Rivers and Harbors Act of
12929 ("the Rivers and Harbors Act' or '"the Refuse Act!'), 33
U.S5.C. 407, for injunctive relief concerainz violations of
thaz section; '
_ d. Section 309 of the Clean Wacer Act, 33

v.c.c., 1319, for-injun tive relief and civil penalties for

violaczions of che Clean Wacer Acc;

-

‘8. Section 404 of the Clean Wacer Act, 33
U.8.2. 1344, for injunctive relief and civil penalries for

violazions of the Clean Water Act. ' ot

JURISDICTICH

- 3. This Court has jurisdiction over the subject
mattar of this case pursuanc co 28 U.S.C. 1331, 28 U.S.C.
1345, 42 U.S.C. 6973, 33 U.S.C. 1364 and 33 U.S.C. 1319,

4, Notice of the commancement of this actioa has

z .

DEFENMDANTS

.

+ 5. Defendant Hooker Chemicals and Plastics Corpora-
tion ("HCPC") is a wholly owned subsidiary of defendantz Hooker
Chemical Cerporation. 1Lt is incorporacted in the State of New

Yorik.

R e B " ]
e




-

m~

-3=

§. Hoolar Chemical Covporacion ("HCC'™) is a wholly

ol subsidiary of defaendant Oczidencal Perrolewn Iavestmenc

Corporation. It is incorporaced in the Stacte of California.

7. Occidencal Petroleum Investmeanc Corporaction ("OPIC'")
is a whelly owmed subsidiary of defendanc Cccidencal Petroleunm
Covporacion., It is incorporaced in che State of California.

8. Occidental Pecroleum Corporacion ("Occidencal")

is a corporation organized and existing under the laus of the

wn

tate of California. It has no parent grganizacion.

9. For the purposes of cthis actiom, HCPEC, HCC,
QP1Z, and Occidental #re one encicy, jointly and severally’
linblé for one another’s acts and the acts of their predecas-
5973 in inﬁeﬁesc. Hereafter in chis Complaint HCPC, HCC,
o°IC, Oéciden:dl; and their predecessors in interestc will be
refarred to as 'Hooker." . )

10. "Hocker SperaCes_a chemizcal manufacturing planc.

in !iagara Falls, Wew Yérk, which prbduces phenolic resins,

netal finishing chemicals and equipment, agriculcural chemicals,

ferzilizer, plastics and industczial chemicals. Its Wiagara

iy

alls operations have produced and continue to produce
chousands of tons of chemical wastes each vear.

11. Hooker ovms, in part, the waste disposal site
located in Miagara Councy, Yew York, known as the 102nd Street
lanﬁfill, and tias  conducted and Eonduc:s wasta disposal
activities ac'thac‘;ite. ~ ’

12.'.01in'Corporation ("0lin") is a corporation

-
Ad .
organized and existing under the laws of the State of Virginia.
. 4 :
It has no parent organizatien.
13. Olin operates two chemical wmanufacturing plants

in <!iagara Falls, New York, which produce industrial chemicals.
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T:u Uiamara Falls oparations have producad and continue to
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araduce thousands of tong of chemical waszes euach year.

4. Olin owns, in parz, the wvaste disposal site
lucnced in Miagara County, llew York, knoun as the 102ad Street
land£ill, and has conducted and conducts wvasce disposal activi-
cies at thac site. .

15. The City of Wiagzra Fallsl New York, ("the Cicy')
iz a public enticy incorperacd under che laws of che State of
Naw York. The Cicy owns and maintains Griffon Park, a public
park located just.wesc of Hooker's 102nd St:e;t landfill.

The City is named herein as a defendant only to insure thac
the renedial measures requested by plainciff can be fully
carfied out by the City's taking accions in regard to this

sroperty.

DEFINITIONS : .

16. Several terms or expressions of particular
importance will be repeated in the course of this Compiainc.
These terms as used in this Cémpléinc are defined or explained
in the following paragraphs so chat chey will be mora readily
undarscood in the text: '

a)> The term "Aquifer” refers o any
underground rock or subsurface
.geological formaticn which stores
" or conveys water or is capabie of
storing or conveyiné'waCer.
77‘ - b.*‘The "ambienc Level" of a chemical in
“any particular place is the amount
of the chemical scientists would

expect to measure in the absence of

~ R




an incremencal amount of the chemical
resulcing from an outside source.
The term "Water Qualicy Criteria”

refers to a qualitacive or quanticative

_estimate of the concentracion of a pol-

lutanc in ambienc waters which,. when

not exceeded, will insure 2 water quality
sufficient to protect a specified water
use. Two types of critaria are set bf
EPA: human healch criteria and aquatic
life criteria. The aquécic life criteria
set in EPA's Water Quality Criteria escab-
lish levels of maximum chemical concencra-
tion in ambien:'water which can be tolerated
while still maintaining proteccion of
aquatic life. The human health criteria
represent levels of chemiczl concen-

tration which may exist and still not

‘pose an undue risk to humans who drink

the water without further treatment or

-

who eat fish or shellfish from the wacer.
The crizeria reflect the latestc scientifie
knowledge on the identifiable effects

of pollutants on public health and
velfare, aduacic_life and recreation.

In addition, with réspec: to carcinogens,
the maximum human healch protection
criterion is zero, to reflect the fact
that it is EPA's policy chat there is

no scientific basis for estimating safe

levels for carcinogens. Because the

—— et s me—— m
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achicvement of levels of zern may be
infeasible at this time, the Agency has
considered the range of 10~5 (one addi-
tional cancer in an exposed population
of 100,000) co 10~7 (one additional cancer
in an expésed populacion of 10,000,000)
as a maximum caraé: risk. The range
represencs chemical concencracions
estimaced to pose various degrees of
incremencal cancer risk. Some of these
criteria have been published in che

Federal Resiscer, 44 F.R. 15925 (March

15, 1979), 44 F.R. 43660 (July 25, 1979),
44 F.R. 56623 (Occober 1, 1979).

The term "Cafcinogcn" refers to any sub-
stance which has beep proven to cause
cancer or is suspec:éd to cause cancer

in humans, aﬁimals, ot both.

The term '"Mutapgen' refers to any chemical

substance that causes a change in the

. character of a gene thac is perpetuated

in subsequent offspring or divisions of
the organism or cell in which the change

ocCcurs.

‘The term "Teratogen” refers to any

chemical substance cﬁét'caﬁses abnormal -
development of the fetus, manifesced as
deficient, redundant, misplaced or
grossly misshapen body parts.

e

The term "Environment” refers to all

free and unconscrained air, water and

—— . T pEmE
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soil, and to plarcs and animals which are

in the public domain.

The term "Exposure” refers to actual con-
tact wich a chemical by a living organism, .
whether by inhalacion, contact with or
absorprion- through che Qkin, or ingestion.
The term “'Subsurface wacter” refars to water
in subsurface geologic;l layers, whether coa-
tained in bedrock or £flowing chrough soil.
The term "Crounduater’ refers to subsurfaces
wvater found in the zome of satﬁration, the top
of+*which is known as the water.table. The zone
of saturation is that area wﬁere all voids

are filled with water.

The term "Land€ill”™ refers to a site used for
the disposal of wastes inc¢luding chemical wastes.
The term 'Leachace'" refers to any liquid .
or semi-liquid material which is formed

when subsurface or surfaée vacter mixes wich
chemicals disposed of in a landfill and

migrates from cthe landfill.

The term hMigration" refers to the move-

ment of chemicals or leachate away

from a landfill, whecther by runoff,

3

. seepage through the soil, or cthrough
- the air.

The term "Synérgistic” refers to the

capacity for the combined toxicoleogical

effacts of two or more chemicals to be

greater than the sum of their iadivi-

dual effects.
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The term "Toziz" ov "Toxicological

FELect” refers to the adverse hiolo-

aical or healzh effects which resul:

from either acute (shorz-term) or chronie
(long-cerm) exposure to a chemical. Toxi-
cological effaccts in humans include, but
are not limited to, respiratory diseascs,
liver abnormalities, Si:ch defects, .
central nervous syscen disorders, skin

irricacions, nausea and, ulcimacéiy, death.

The term "Seep” refers to a spot where

leachate in the ground cozes ouc.

The term "Wetland" refers to areas that’

are inundated or saturated by surface or

ground water at a frequency and duration
sufficent co support, and that under nor-
mal circumstances do support, a prevalence
of checacion typically adapted for life in
saturated soil conditions.’ Weclands gener;

ally include playa lakes, swamps, marshes,

. bogs, and similar areas such as sloughs, .

prairie potholes, wet meadows, prairie
river overflows, mudflats, and natural
ponds.

Terns of chemical measurement usad in this

Complaint are: "Milligram per Kilogram"

{measured in soil or sediment) and "Milli-
gram per Liter” (measured in water), each
of which is equal to "Part per Milliom"

(ppm); "Microgram per Kilogram" and
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"t‘icrogram per Liter," cach of which is
equal co "Parc per Billion" (pph); and
"anogram per Kilogram' and "Nanogram per

Licer,"” each of uhich is egqual to "Part
per Triliion' (épt). For purposes of
illuscracion, mixed terms may be juseifi-
ably compared, e.g., microgram per kilo=

gram and microgram per liter each represents

the expression part per billion.”

GEMNERAL ALLEGATIONS
The Sicte

17. The 102nd Street land£fill is locaced on 3uffalo
Avenue in Niagara Falls, Meuw York. It borders on che Niagara
River and lies les§ than 1/4 of a mile direcclyAsouch of the area
known as the Love Canal, separated from the Canal by the La
~Salle Expressway. It has a surface area of about 21 acres,
17 owmed by Hooker and four owned by Olin. Hooker owns the
vestern parcel which is borderad om its west by GriZfon
Parlk, a omunicipal park owned by the Cicy of Niagara Falls.
(See -map attached hereto and incorporated by reference herein
as FExhibit-1.)

18. The ara# surrounding che 102ad Stzeet landfill
ineludes, but is not limited to, a little league baseball
diamond and picnic grounds in Criffon Park,limmedia:ely west
.0f the site, homes located abouc 100 yazds to the northwesc,
homasg and boat moorinés on Cayugalléland about 150 yaras,

‘downstream to the west, a productive wecland area adjacent

to the site, and the Miagara River on which the site is located,

to which ic drains, and from uhich the City of MNiagara Falls

draws its drinking water supply. :




.

......... '
OO

O ST PR

N CRATUAT
e ) L

~-10-

19. The encire 102nd Screez Size was oripginally a

lo-r=-lving marsh before landfill operacions began chere.

20. Just

to the south of the central portion of

the site is an indentation in che landfill of abouct one acre

in size.

wall scparaces the wecland
fron the landfill,

the river.

This indencation concains a small wvecland.

21. From abour the early 1940s uncil 1972, Hooke:z

A bulkhead

on its east, north and west sides

The souch side of the wetland is open co

durmted more than 23,000 ctons of chemical waste at the 102nd

Straet site.

22. From the early 1940s uncil 1972, Olin dumped

approximately 66,000 cons of chemical waste ac the 102nd

Strzet sice.

The Wastes Which Were Dumped at the Sice

23. " Hooker disposed

of the following types of

chenical waste in the amounts indicated at zhe 102nd Stzreat

lamddZ2ill:

Type of Wasce

Inorganic phosphactes
Organic Phosphites
Sodium Hypophosphice

Benzene Hexachloride
including Lindane

Chlorobenzenes
Miscellaneous

Tocal

Quantity
(in tons)

900
100
20,000

cake,
300

100
2,100
23,500 cons
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24, Olin disposed of the follouing types of chemical
vascae in the amount indicaced ac the 102d Streecc landfill:

Quanticy

Tyne of Hlascte (in tons)

Black Cake (Sodium Chloride,
Sodium Chlorice, Sodium
Chloracte, Carbon, Calcium

Carbonaca, Calcium Hydroxide) 20,000
Grapaica 692
Benzene [lexachloride and .
Trichlorophenol mixgure 65
Trichlorobenzene 150

Unsymmecrical Tetrachlorobenzene 1,100

.

Benzene Hexachloride Cake

(Lindanec residue) 1,250
Lime sludge ' 3 23,900
Brine sludge - . 20,000
Trichlorcanisole Unkaovm
Hexachlorobenzene , T 60
Tocal . . 66,000 cons

, The Chemicals Which Have Migrated from
. the Site and Eatzred the Environment

'25. The éhemicnls described in che Eollowing sub-
paragraphs have been detecred migrating Zrom the landfill at
levels uhere concact with the chemicals in water would adversely
z7Ince human healch and the envircoment.

A, BEIZENE
() Senzene is a éarcinogen and is highly
onic. éExposure to benzene'may resulc in incckicacion, blood
chemistry changes, fatigue, anorexia, and other central

netvous system disorders. The impact of exposure to benzene

nay be increased drascically by synergistic interaction with
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acher chlorinaced hydrocarhons, such as those also found at
chie 102nd Street landfill (e.g. ctrichlorocchylene, cterra-

chlozoethylane, phenel).
(2) The official FE?PA Wacer Qualiﬁy Ccicerion
for benzene is zero. The level of exposure to benzene
uhich can be expected Co pose a cancer rate of one additional
zase of cancer in an exposed populatioa of one million people
is 1.5 micrograms per licer (ppb).
" (3) EPA has dectectad benzenc at levels of

47 micrograms per kilogram (ppb) in the soil below a discernible

.

sacp in the Hooker side of the landfill and 120 microgrgms

per kiloeram (pph) in the soil below a discernible seen in
t 1Y pp s

"1

(4]

N2 Olin side of che landfill. At one point on the Hooker
side aof the landfill, surface soils wera found to contain a
henzene level of 7.9 micrograms per kilogram (ppb). Samples
fron some subsurface water wells show that subsurface water

in iooiker's portion of ﬁhe site contains 313 and 350 micrograms
per licer (ppb), and in 0lin's porction of the site well.
samples show 3.6 and 8.0 micrograms per licer (ppb) of benzene.
These levels of Benzene.found in wacer usad for drinking

or recreation, or found in fish or shellfish used for human
consumption, would exceed levels posing an incremental cancar
risk escablished in EPA's Water Qualicy Criceria of one
addicional cancer in an expoécd sopulation of éhe million by‘

31, 80, 5, 209, 233, 2, and 5 cimes, respectively.

B. TETRACHLOROETHYLENE
(1) Tecrachloréechylene is toxiec to the

central nervous system and is a carcinogen. Its. effects

include deprression, nausca, and, ac high exposure levels,




uncensceiousness and, ultimacely, deach. Exposurs to tetra-
zhlovoethylene also causes liver dysfunccion.

(2) The official EPA Vater Qualicy Cricerion
for cecrachloroechylene is zeroa. The level of exposuras to
taetrachloroechylene which can be expectad to pose a cancer
tace of one addiconal cancer case per one million exposed
people is- 200 nanogrums per licar (ppe).

(3) EPA has dececced ctetrachloroechylene
in soil samples taken from the site, and in soil below
discernible seeps in both the Hooker and Olin sides of cthe
landfill. The conceacrations of tetrachlorsethylene in
soil beneath cgé seeps are 27 micrograms per kilogram (pob)
on the Hooker side and 6.a'mic:ograms per kilogram {(ppb) on
the Olin side. In che soils of the landfill the concentza-
cions detectad at two sampling points, both om the Hooker
side, are 1.5 and 42 micrograms per kilogram (ppb).  These
tevels of tecrachloroethylene found in wacer used for
drinking or rtecreatiom, or found in fish or shellfish used
Zfor human consumption, would, respectively, exceed the level,
2scablished in EPA's Water Qualicy Criceria posing an incra-’
smencal cancer risk of onz additiomal cancer in an exposed

population of one million, by 135, 32, 7.5, and 210 times.

. C. TRICHLORQETHYLEMNE (ICE)

. (1) TCE is a potent central necvous syscem
depressant and can cause severe neurological symptoms such

as dizziness, loss of appecice and loss of motor coordination.
it produces liver damage at suffizient exposure levels and
causcs cell rutacions and cancer,

(2) The official EPA Vater Quality Criterion

for TCE is zero. The level of exposure to TCE which can be
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expacted o posc a cancer rate of one additional cancer case
in au exposed populacidn of one million people is 2.1 micro-
gre~s per licer (ppb).

(3) EPA has detected TCE in soil on the
Miagara River shoreline at points of discernible seeps frzom
the landfill at levels of 3.2 and 29 micrograms per kilogram
(ppb), respectively from the Hooker and Olin sides. These
levels of TCI found in wacer used for drinking or recreacion,
or Zfound in fish or shellfish used for human consumption,
would, respeccively, exceed che level, established in EPA's
Wacter Qualicty Criteria posing an incremancalvcancer risk
of one addicional cancer in an exposed populaticn of one
million, by 1.5 and 14 ctimes.

26. The chemicals listed in the following sub-
paragraphs have migrated from the 102nd Streec sice. They
can adversely affectc humans and the environment. They may
nou, or in the future could be at levels sufficient to -
affact adversely human healch and thea envifonmenc.

A. BENZENE HEIXACHLORIDE (3HC): 7Two isomers
Qf BHC are potenct carcinogens: the gamma lsomer (kno@n as
Lindanej and the alpha isomer. Both isomers also have toxic
effacts upon the central nervous system, such as epileptifora
seizures and convulsions. ,

B. TETRACHLOROBENZENE: This chemical causes
decarioFacion of blood, liver, and adrenal gland function.
It is lethal to animals at low doses.

C. PHENOL: Phenol is highly toxic to humans
and animals.

It acts upon the cencral nervous system. The

»radominant acute reaction upon exposure to phenol is sudden

s e - : -

s e Lt
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catlapse and unconscicusness. Decectahle symptocs of phenol
cxposuve are discernible after five minutes af exposure.
{idney and liver funcctions are impaired upon prolonged
axposure. FPhenol is veadily absorbed by humans through

ali routes of exposure.

27. Safety. hazards, such as fires and explosions,
can be caused by che mixing of cthe phosphate and chlora;e.
waszes disposed of at the site. Skin burns may be caused by
contact witch phosphorus-laden vasces:

23. The decection of some of the chemicals

3

I

idencified in paragraphs 24 and 25 in one or more eaviron-
tient medium indicacaes a great capacitcy for migraction of
chenical wastes £rom the site, and suggescs that other
hazardous chemicals iﬁ the site, which wére neither looked
for nocr dececred, may have migrated or be migrating freom the

site in significanc amounts.
How the Migration Occurs

29. The chemicals discussad in paragraphs 24 and'
25 ﬁave migrated from the sice and escaped into the environ-
rent in the following manner.

A. A hydrological connection exists begwaen
the landfill and the Niagara River. The water cable wichin
tite property fluctuates wich tﬁe level of the river. This
connection allows river water to flow into the iandfill vhen
the lévél of the river is highe; than che water table
within the landfill. UWhen the river level is lower than the

vater table, water and leachate £flow from the landfill into

the river and the wetland.

o —




8. Leachate containing Hooker's and Olin's
wvasces also seeps through a bulthead wall around boch the
Hooiter and Olin sices and outside the wall ac Criffon Park,
collecting in the tiver bank below. In addizion, leachate
nou is migrating to the Niagara River mazsh. Direcc migra-

tiva from the landZill to che tliagara River is occurring,

Impact on Human Health
and che Eaviroamenc

-

29. Persons walking across the 102nd Streec sice
have been seriously burned by explosions of Hookar's or
Olin's wastes due to cross-contamninacion becween chlorates
and inorganic phosphorus at the. 102nd Stzeec landfill.

30. The migration of Hooker's and Olin's wastes
inco the Miagara River exposas animals and aquatic life
tn chose wastes and their harmful effects.

31. The migration of the wastes has adversely

affecred the productive wecland located just oucside the

bulkhead wall which separates the wetland from the landfill.
32. The continuing exposure to the environment of

Hlookar's and Olin's wastes from the 102d Street site creatas

a risk of additional adverse effacts upon human health and the

environment. Any boating, swimming, or other activity where-

" by one could come into contact with defendants' wastes, or

Y

soil, sediment or water contaminated by those wastes is clearly

dangerous. .
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flovker's and Olin's Coanduct with
Respect to the Wastes
33. Before using the marsh for chemical vaste

disposal, neither Hooker nor Olin prepared it in any way to

.

insure chac the-wastes disposed of there would remain contained

within the site. Rarther, Hooker and Olin merely disposed of
their wastes directly into the marshy land. Landfill operatioas
for hoth Hooker and Olin consisted of dumping solid, liquid,
and dfumﬁed waste inte excavations and backfilling with che

excavated dirc.

- 34. To date, Hooker and Olin have failed to install

‘harriers sufficient to prevent access to the 102nd Strees land-

. fill. There is easy access to the 102nd Street landfill from

the river side.v'Furche:, there are no signs posted oa the

fence or elsewhere on or ‘near the property, warning that

hazardous chemical @astcs aﬁe'buried there or that injury

or desath could be suffered as a resulc of entry to the property.
3s. Ip 1970 and 1971, Hooker and Olin were warned

by the Army Corps of Engineers that their disposal practices

at 102nd Strset were in violarion of the Rivers and Harbors

Act. 1In 1972, Hooker and Olin ceased actively using the

iOanvStree: landf£ill and completed construction of a bulk-

head z2zainst the Hiagara River. Cessacion of opcratioans and

construction of the bulkhead were ordered by the Army Corps

‘of Zagineers under the Rivers and Harbors Act.

_36. ,Désﬁite the construction of the bulkhead at )
the 1026d S:reét landfill aﬁd the alléged ceé%ation of Hooker's
and Olin's active use of the site for waste.disposal, hazar-
dous waste contained iﬁ'}eachaca continues to reach the

Miagara River.
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37. EPA has determined that the implementation and
performance of remedial measures required to climinate the
Ranards resulting from Hooker’'s and Olin's deposits of chemical
¢astes at the 102nd Street sice will cosc approximately
$16,500,00C.

FIRST CLAIY FOR RELIEF
Section 7003 of the Resource Conservation and
Recovery Actc, 42 U.S.C. 6973
e

38. Plaintiff realleges and incorporates by

reference herain the allegations of paragraphs 16 through 37.

- 39. Secrion 7003 of the Resource Couservation and

Pecovery Act, 42 U.S.C. 6973, provides that the Administrator

of EZPA may bring suic for appropriate relief upon receipt of
id ence that the handling, storage, tTeatment, transportation

or disposal of any solid or hazardous wastes is-presenting an : .

imminent and substantial endangerment to health or the

environment. .

40. Hazardous wasces are defined in RCRA Section
1004(5), 42 U.s.C. 6903(5) as follows:

The term "hazardous waste” neans a sol-d wasta, or
combination of solid wastes, which because of its
quantity, concentration, or physical, chemical, or
‘infectious characteristics may --

(A) cause, or significancly contribute to an
increase in serious irreversible, or incapacitacing
reversible, illness; or

. (B) ‘pose a substantial presenc or potential hazard
"'\ to human health or the environment when' improperly

treated, stored, transported, or disposed of, or
otherwise manage

.

.41, Hooker's and Olin's wastes disposed of at the

102nd Street site and Hooker's and Olin's wastes found migrating
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fron the landfill are hazardous wvasctes as definmed in 2RCRA
Seztion L004(5), 42 U.S.C. 6303(5).

42, Hooker and Olin placed the hazardous wastes in
the 102ad Street landfill for purposes of dispesal.

43. Hookex's and Olin's wastas have escaped, are
nov escaping, and threaten to continue to escape from the
102ad Street landfill inco che surrounding environment.

- 44, Hooke:'srand‘olin's wastes and the hazardous
leachace that is formed by wacer moving t§rough the various
levels of waste in the landfill remain hazardous to human
ﬁcal:h and the enviromment after leaving the landfill.

45. The diseases and medical problems associaced

.:ﬂ;wich.che hazardous wastes which have escaped and continue to

~ escape into the environment from the 102nd Street site can

R o

‘fesulc in permahenc incapacity or death.

, 46, The>encfy of Hookef's and Olin's hazardous
'wﬁéégé incto ché_en#ironmen:;':he discharge of their hazardous
wasias incb the waters and éhe emission of their hazardous
wastes into the aiz 'present an imminent and substanciél
endzangerment to health and the environmenc.

47. Hooker and Qlin have violated Section 7003 of

the 2CRA, 42 U.S.C. 6973.

SECOMD CLAIM FOR RELIEF

Sec:ion‘SOA ofrche Clean Water Aect, 33 U.S.C. 1364

. 48, Plaintiff realleges and incorporates by
referaence herein Ehe éllegacions of paragraphs 16 through 37,
_ ,and 43 cthrough 46. O '
o 49. CWA Section 504, 33 U.S.C. 1364, provides
thaL Ehc Administrator of EPA may bring suic "upon receipt of

evidence that a pollution source or combination of sources is
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presenting an‘imningnt and substantial endangezmnnt co cthe
heslth of persons or the welfare of persons, where such
enlanmerment is to the livelihood of such persons.”
50. The 102nd Street landfill is a "pollucion
source" within che meaning of CYA Section 504, 33 U.S.C.
1354, ) '
S1l. The allegations incorporated by reference in
paragraph 48 establish chat Hocker's and Olin's wastes
mipracing from the 102d Street landfill are hazardous wastes
presenting én irminent and subscancial endangerment to the ) .

kealth of persons or to the welfare of persons pursuant to

CWA Section 504, 33 U.S.C. 1384.

THIRD CLAIM FOR RELIEF

Public Nuisance’

., 52. Plaintiff realleges and incorporates by reference
hercin the ailegacions of paragraphs 15§ thfﬁugh 37.

53. The Niagara River is an intermational water,
forning a portion of the border between the United SﬁaCes and
Canada. Becwéen the shoreline on the Unitad Scacas side of
the River and its midway point, the river is a territorial
water of the United States over which the Uniced States
erxercises exclusive sovereignty and in vhich the United States
has an interest. ' (

e 54- The 102nd Strect wetland is a territorial water
of the ﬁni:ed~Sta:es,'u$éd by migratory birds for breeding,
feediﬁgiand-shelter, over whiéh the Unized States exercises

exclusive sovereignty and in which the United States has an

interest.
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55. Ac leasc 50,000 people reside in the iliagara

"2lls area. In addicion, zhousands of Uniced States cicizens,

travelling in incerscace commerce, visit the iliagara Falls
area each year.

56. The United States has an interest in restoring
and maintaining the chemical, physical and biological incegrity
oI rche Yiagara River and the 102nd Street wetland.

" 57. fhe United States has an iaterest in
srotecting the health of its cicizens, including chose who
are travelling in interstate commerce. '

S8. Hooker and Olin owed the United States of
Anerica the duty-:o insure that their chemical wastes would
not migrate fﬁoh the dumpsi:e‘and c&n:aninace the Niagara
River or the 102nd Street wetland, or threacen to cause harm

: - to che health of Ugigéé Stcates citizens. -

59. Hooker and Olin permittad their wastes to
migrate from the 102nd Street sitce, ences and significantly
harm the Miagara River and the 102nd Street wetland, and |
threaten to cause significant harm to the healch of Unicted
States citizens.

§0. The diseases and medical problems associatad with.
exposura to the types of chemical wastes which have ‘escaped and
continue to escape from the 102nd Street site iﬁco the environ-
ment can resﬁlt{inrperm;nenc incapaéicy or death.

. " 61l. The close proximity of the iliagara River and
residcnéial areas to Ehe lOZﬁdAStree: werland made it likely
that if hazardous wastes escaped from the 102nd Street site
they would enter and harm the Niagara River and the 102nd

Sereet wetland, and threaten the health of United States

citizens.

EW‘Z £S5l P e e r———— e e e weeow
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., looker's and Olin's disposal of their hazardous
chenmical vastes created an abnormal risk of harm to personsg
and property in close proximity to the landfill.

63. Hooker's and Olin's disposal of hazardous waste at
the Canal has caused and continues to cause the discharge of those
uastes to the Niagara River; the Miagara River has been severely
damaned.

64. The significant risk that disposal of the
chamical wastes, which have'eécaped’and continue to escape

from the 102nd Street site into the enviromment, would cause

'bsevere harm to persons and property regardless of the degree

Y ;are'exercised by Hooker and Olin renders the disposal of

thecse wastes an ultrahazardous or abnormally dangerous detivity;

' Hooker. and Olin are therefore strictly liable for all harm

caused by their disposal of these wastes ac the 102nd Street:

sice.

65. Hooker's and Olin's disposai'of hazardous

wastes at the 102nd Street site has caused and continues to

_ecause those wastes to be discharged to the Niagaraz River and
tha 102nd Street wetland. The Miagara River and the 102nd
Street wetland have been severely, perhaps irreparably,

" damaged. Therefore, Hooker's and Olin's disposal of hazardous

waszes at the 102nd Street sice has incerfgred and continues

to interfere with the interest of the United Scates in restoring

and naiﬁcaining the chemical, physical and biological integricy
jof those waters. A | . ) . ’

o 66. Hooker's and Olin's disposal of hazardous
chemical waéces at the 102nd Street site threatens to cause
significant harm to the health of United States citizens who

are residents of the Niagara Falls area and threatens to

cause significant harm to United States citizens travelling

L - e m———" e LT T
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in {acerscaze commerce. Therefore, Hooker's and Olin'

s dis-
posal uf cheir chemical wastes at the 102nd Sezeer size
inzerferes unreasonably wich the United States’ interesc in

roteeting the healch of ics cicizens, incleding these who

e

ar2 cravelling in interstate comwerca.
67. Hooker's and Olin's continuing unreasonable

nrcerference with the aforesaid interests of the Unized

Mol

S

zazes consticutes a public nuisance.

FOURTH CLAI} FOR RELILF

Section 13 of the Rivers and Yarbors Act
of 1899, 33 U.S.C. 407

ﬁj68. Plﬁintiff fealleges and incorporactes by

‘;éférénce heréin the allegaﬁions of paragraphs 1lé through 37.
o 69.> Seccioﬁ 13 of the Rivers and Harbors Act,.

ﬁcherwise knoﬁn as the Refuse Actc, 33 U.S.C.'407,vprcvides$

It shall not be lawful to throw, discharge, or
deposit, or cause, suffer, or procure Co be

" thrown, discharged, or deposited either £xom

or out of any ship, barge, or other f£loacing
crafe of any kind, or from the shore,. wharf,
manufacturing establishmenc, or mill of

any kind, any refuse matter of any kind or
description whatever octhar than that flowing from
streets and sewers and passing therefrom in

a liquid scate, into any navigable water of the
United States, or into any txzibutary of any navi-
gable wacer from which the same shall float or be
washed intec such navigable warer; and it shall
not be lawful to deposiz, or cause, suffer, or
procure to.be deposited material of any kind

in any place on the bank of any navigable
water, or on the bank of any triburary of any
navigable water, wherz same shall be iiable .to be
washed inco such navigable water, either by ordinary
or high tides, or by storms or floods, or otherwise,
.. whereby navigation shall or may be impeded or

. .obstructed. ,

Section 13, 33 U.S.C. 407, then authorizes the Secretary of the
Army, acting through the Corps of Engineers, to permit the deposit

of any of the above-named materials.
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7C. The liapava River is a navigable wvater pursuaus
to Yeaotion 13 of the Rivers and Harbors Acz, 33 1.S.C. 407,

71. Section 13 of the Rivers and Harbors Acz, 33 U.S.C.
£07, prohibits the deposit of refuse or other material in mavigable
wvaters, or the placement of such refuse or other @ "erial where it
will be suffered to be deposited into navigabie waters, unless
the depositor has obtained a permit from the Secretary of cthe
Arny authorizing such deposic. ] )

72. Weither Hooker nor Olin have a permit f£rom the
Secretary of the Army authorizing the deposit of wastes into -
navigable waters at the 102nd Strest site.

73. Neiﬁher Hdooker nor Olin evef'épplied to the
Secretary of the Army for a permit authorizing the deposit
of vasces}into navigéblé waters at the 102nd éCreec site.

‘74; Hooker’s.and Olin's deposit of wastes at. che 102nd
Street si:e;-where such wastes were likely to and did reach navi-

gable waters, violates Section 13 of the Rivers and Harbors Act of

1899, 33 U.S.C. 407.

FIFTH CLAIM FOR RELIEF

Section 309 of the Clean Yacer Act, 33 U.S.C. l;l9‘

75. Plaintiff realleges and incorporates by
refarence herein the allegations of paragraphs 15 through
37. v
| 76. Sections 30l(a) and 402 of the Clean Watex
Act, 55.U.S.C. l3ll(a) and 1342. provide that it is-unlawful

for any'person to discharge pollutants from a point source

into waters of the United States without a National Pollutant

Discharge Elimination System (NPDES) permit issued by EPA or-

the State.
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77. Hooker's and Clin's 102nd Street landfill is a
dinrrete conveyance of pollucancs to waters of the United

$oazun and therefore couscitures a point source as defined in'
' Seccion 502(14) of the Clean Water Act, 33 1.S.C. 1362(14).
78. The tliagara River and the wetland adjacentc to
cthe landfill are waters of the United SCAEcs pursuant to the
Clezn Water Act.

79. Hazardous wastes deposited atc the 102ad Streec

. by Hooker and Olin are being discharged from the

‘-‘
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landfill into the Wiagara River and adjacent wetland. °

";S*f:i.i,:, 80. Meicher Hooker nor Olin has 6: has applied to
Tfﬁ&évU.S._EnvifOnmencal»PrOCection Agehcy or the State of New
"fiYéék‘foﬁﬁ; WEDES permit for the discharge of wasce from the
10224 Streec land£ill to waters of the Unitad States.

81. Hooker and QOlin have discharged, are discharéing,
and gnléss pievented from doing so, will continue cto dischafge
‘their hazardous wastes from an unpermitzed point source into
wacters of the United States in violation of'phe Clean Wacer Act.’

_ 82. Hoogar and Olin are jointly and severally
liable for violatione of 33 U.S.C. 1311(a) and 1342.

83. Pursuanc to 33 U.S.C. 1319, plaintiff is
enﬁitled to seek injunctive relief to prevent unpermitted
discharges from entering wacérs of the United States and to

Ye awarded civil penalties from defendants of $10,000 per day

2= . for cach and every day::hcy have violated 33 U.S.C. 1311.

P . .

. SIXTH CLAIM FOR RELIEF

Section 404 of the Clean Vater Acet, 33‘U.S.C. 1344
84. Plainciff realleges and-incorpcraces by
refercnce herein the allegations of paragraphs 16 through .

37.

—— —— ——— RSN
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85. .Secctions 301(a) and 404 of the Clean Varer
s¢T, 33 U.S.C. 1311(a) and 1344, provide that ic is unlawful

to discharge dredged or £ill macerial inte waters of the

‘nired States witchout a permic issued by the Secretary of the
Azms, acting through the Corps of Engineers.

86. In or abouc July, 19%9, Hooker caused to be
deposiced £ill macarial in the wecrland immediately adjacgn:
to .che 102nd Street landfill.

87. Thé.wecland area is a water of the Uniced
States pursuant to the Clean Wacer Acc.

88. Hooker's deposit of fill macerial constitutes

a discharge of dredged or £ill material.inco a water of the

f

lnizzd States.
89. Hooker does not have and did not apply c& the
Secratary of the Army for a Section 404 permit for the
discharge of dredgedfﬁr £i11 material, ;
— . 7 790. Hooker's deposit of fill macgrial.in the
wc:;aﬁd hés‘had, is having,.aﬁd unless removed will continue
te have an adverse impact on the wetland.
91. Pursuant to 33 U.S.C. 1319, plaintiff is
. encicled to seek injunctive relief and to be awarded civil
penalecies from Hookar at $10,000 per dayAfor each and
. every day Hooker has violated 33 UlS.C.,lSll(a).

PRAYER FOR RELIET

92. Wherefore, plaintiff United States of America

.
PR Y

»

prays:
A. That the Court issue a mandatory permanent

injunccion requiring Hooker and Olin to do as follows:

- e
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(1) 1Inscall a grout curcain wall excending cto
. helrock from 93rd Streec and Frontier Avenue southward tfo the
Liztle River, along Lictle River and cthe ilfagara River
(excluding the wecland) to a point north of 102nd Stzeet,
north to Frontier Avenue, and then wesc to 93rd Street.
(2) Place an impermeable clay cap over the
entive site. .
(3)' Install a leachate colleetion syscam\“
vichin che grout curtain wall near the Niagara River to
facilitate leachate withdrawal. '

(4) TFiltar the leachate withdrawn through
granular activated carbon filcers and incinerata the liquid
rasidue and carboa in accordance with specificacions to be
sec by EPA.

(5) ‘Treat incinerated wastes further to
eliminate any toxic characteristics. )

. (6) Dispose of incinerated wastes in an
appropriate manner prescribed by the State and’ Federal
govarmments., | ‘

(7) Undertake immediately and in perpetuity
(a) che continued upkeep of the 102nd Streec site, including
but not limiced to maintenance of soil inﬁegrity, slope and -
vegetative cover of the surface and all diversion and drainage
structures; (%) monitoring of subsurface water and/leachace, with
colleccionkand_analysis of samples in the nanner and frequency
specified in proposed federal regulations set forth at 43-

F. R. 59022 (Dec. 18, 1973); (¢) maintenance of surveyed
bench marks; (d) monitoring of che vertical and horizontal
escape of gases; énd (e) resc:icting access to the site as
deenad appropriate by.EPA on the basis of monitoring reports

ard che planned future use of the site.

R ITE




(8) Vent the area within the grout curtain wall

T in uviha following manner:

.

(a) crowa vents shall ! 2 ecczablished as
Jdecermined necessarzy by EPA on the basis of the race, composgi-
tion and volume of gas generated bencach che suzface; (b)
the vents shall be monitored periodically to determine the
composi:idn of the gases being generated; (c) the gases'shall be
direc:ed‘inco an air manifold which is connected to. the carhon
filcration system usad to treat leachate. ' : \
(9) Hooker and Olim immediactely to cake all

stops necessary to pravent any of their hazardous wastes from

reaching the Niagara River and the werland adjacenc to the
g , g L2 ]

landZill and also :aké.all séeps necessary to remove all’
hazardous Qasces from the Niagara River and .che wetland
adjacent to the landfill.

(10) Cease unpermicted dischargzing of pollutancs
inza wacers of the United Scates. ' .

(11) Perfoxm in perpecuity any addicional
remedial measures which EPA determines to be necsssary on
che basis of monitoring reports.

B. That the Court order Hooker to ramove the
fiil material deposited in the wetland adjacenc to the landfill
and to restore the wetland to Lcs former productivicy.

- ";'»-\ c. Thac the Court order Hooker znd Olin each
co maf o the plazncxff ‘a civil penalty of $10,000 per diy

for ench and every day they have violated the Clean Water

- D. That the Court order defendancs to reimburse
the United States of America for all funds expended for

remcdial action related to the discharge of defendants' wastes

’
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