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CGMMENTS ON TWO DRAFT REGULATIONS UNDER BILL C-13
'THE PROPOSED CANADIAN ENVIRONMENTAL ASSESSMENT ACT

Introduction
The Canadian Environmental Law Assoc-iation is pleased to make the following submissions SR
with regard to the two dr_aft regulations under the proposed Canadian EnvirbnmentaI

Assessment Act.

| The Canadran Enwronmenta] Law- Assomatlon (CELA), founded in 1970, is a pubhc mterest
: law group dedrcated to the enforcement and. 1mprovement of envrronmental law Funded as.
| 'a legal aid chmc CELA also prowdes a free legal advisory service to the pubhc on matters .,"
| of enwronmental law In addrtlon, CELA lawyers represent crtrzens and crtlzens groups in.
R b.the courts and before statutory tnbunals on a w1de varlety of envrronmental matters,

1nc1ud1ng envrronmental assessment

g dAt }the outset. we WOuld not:e that there are fundamental‘ﬂayvs m Brll C13 an‘d We submrt : :

~ that 1t is still premature to be commentmg on reg‘ulatrons when we beheve that the Bill 1tsetf .

‘Aneeds restructurrng; partrcu]ar]y in hght of the recent decrsron by the Supreme Court of
Canada in the Oldman RlVCI‘ Dam case., Some of these ﬂaws have been addressed in

'greater detaﬂ in the attached bnef submltted by CELA to the Legrslatrve Commrttee on Brll' ’

- }C—13 last October

j Thrs submlssron will ﬁrst comment on the overall regulatory process, and w111 then examlne

each of the two regulatlons
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I Overview of Regulation Process

. Your office has informed us that these two draft ‘regu]ations, the List of Federal Statutes and

‘R.eggA lations (the "haw List"), and the Comorehensive Study List (or CSL), are being-
discussed prior to t_he enactment of thellegis‘lation beca}usethey are essential in,set.ting out
) the"parameters of the' proposed 'Act, As well, we have heen aovised that these essential |
matters are berng placed in regulation, rather than statutor‘y“ for:‘m,“as it will»be easier‘ to '

‘amend than the statute itself.

Our response to th1s is twofold.- Firstly, we do not support the ad | 0c passa’ge of the draft
regulatrons under the Act The two draft regulatlons are belng presented to us because they
.»are "esséntial”, yet other regu]atrons equally as essentlal" for an effectrve EA process |
presumably will not be passed‘ until a later date.‘ |

_ Chief among our conCerns is the absenee of a draft ;;exeluSion" regu]lation,' which ,v'\;e believe
should have .been pro}}ided fior‘comm‘ent at the same time.as its icounterpart;. the
Comprehensive_ Study 'Ieist.‘ Until we are_"awar’e of ‘t‘he content of thls exelusron list, _‘wev

| “cannot .eonﬁdently evaluate; the‘_ comprehensiveness- of the CSL, as we do not_Mow what w11] '

“be expressly excluc_ted. B S t[l

In addrtlon, a satrsfactory pubhc consultatron process for the regulauon process has not yet '

'been cont" rmed by FEARO offlcrals We must stress that a well-pubhcrzed and well-
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organized p'ubilic consultation process must occur for the exclusion list regulation, as well as

the other regulations.

| DR Comprehensire Studv List'

Our comments on_}theCSL will he div_icted Aihto three'area's":’._ .

1y | Cqmments_ onﬁthecrrteria,{ljsted on'pages"3-4 of the ‘workboolt;
.2) The‘p’rojects identtfied in th'e:CSIo and aoditioual‘projects, that, in“ou“r o'p:in'ion,v Should' | |
be added to thie CSL; and, | ' | ‘ '

3) General comments and conclusmns

1. The Criteria -
. We have a number of concerns regar’dihg the criteria purportedlj used m draftihg.the CSL

i) What is the source of the statement "The ﬁrst concern of the pubhc about

envrronmental matters is human health or safetv"? (p. 3) - This statement certarnly' v

does not correspond w1th what, CELA hears from the pubhc about enwronmental L

‘ matters, in that ecosystem health and sustamablhty is an ovemdmg concern.

i) . Why are seemr’ngly important terms within the "specific" CSL criteria not defined?
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In antI legi_slat’i'on (or in this ease its guiding principles or the criteri'ct listed on pp. 3 -
and v4'of the workbook), clear deﬁini‘tions“of terms are nece'ssary in order to prevent o
mlsmterpretatlon of the guxdelme s intent. Onelserlous flaw is the failure to define
the word Sngflcant" whlch is used in describing 9 of the 13 listed (nos

- 1,3,6,7,8,9,10, 12 and 13). It is c]ear to us that, by quahfymg many of the criteria 1n
Asuch a fashxon, the 1ntent is to limit the sme/scale of prOJects for comprehenswe study -

to some mlmmum thresho]d These thresholds are 1rnposs1ble for us to evaluate

; without quantltatlve explanatlons, in each case,bof the word 31gn1ﬁcant" The term

"large-scale used in the 4th crltenon is: 51m11arly unsatlsfymg

: In a memo dated January 9, 1991, from"the' Chairmah of the Canadian Environmental

Assessment Act Task Force to its members, this lack of definitions for key terms is -

-~ -acknowledged. Given the ample time between the date of this memo and the release

of the draft regulations and ~at:cornt)al'lvl'nfz literature, why has EnViro'nment Canada

not incorporated the definitions of key terms into the draft legislation?

- RECOMMENDATION #1: PROVIDE CONCISE AND UNAMBIGUOUS DEFINITIONS ‘

OF ALL RELEVANT TERMS IN THE CSL AND ACCOMPANYING LITERATURE.

iy . For criterion #2 (p.4), why are only effluents that are "known" to be toxic included? -

‘Within the past century, humans ‘have developed: thousands of different chemicals,
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only a h’a_ndfulof which have been adequa_tely tested for toxicity. The term "known'_'

leaves little, if any room for the presence of suspected toxic chemicals to activate the

- CSL. A basic tenet of science, the principle of :scient_iﬁc uncertainty, is not considered

- in this criterion.,

RECOMMENDATION #2: CHANGE THE WORDING IN CRITERION #2 TO

INCLUDE "EFFLUENTS SUSPECTED AND/OR KNOWN TO BE TOXIC -

i)

What is the rationalefor inclu'dving crlterion #4? Is there anyarea ‘of Ca_nada where |
- ;t‘he. federal goyemment»has the ‘authority'to approve timber harv'esting activitles" o
N ‘Can FEARO predrct a prOJect of any type where such a "large scale" alteratlon could
‘ take place? For example, would the approval of a permrt for a pulp and paper mrl]

: expansron requrre comprehenswe study (under the proposed Act) due to a planned ;

: large-scale alteratron of forest area in the guise of trmber harvestmg for the mlll s

1' supply" e

As well do natural" forest areas lno 4) mclude Drevrouslv drsturbed repzenerated

L forests? Human act1v1t1es in the forests such as harvestmg or tree plantmg can grven E

‘ '-regenerated forest Would such. forests ﬁt the deﬁmtron of "natural“" o

’.the rlght crrcumstances, lead to the growth of a subsequent (though often less
;brologrcally drverse) generatron(s) of forest In many areas of Canada there is lrttle 1f

| any, undrsturbed forest left, yet there may still be vast. tracts of prevrously drsturbed
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' RECOMMENDATION #3: EXPAND THE DEFINITION OF "NATURAL" TO

' RECOGNIZE THE ECOLOGICAL VALUE OF HUMAN-ALTERED AREAS.

'v)  For criterion number 5, does "alteration, disruption and elimination” include the -

introduction Ot’ exo'tic'Or teehnologicallv altered sDecies of or‘ganisms? The
jmtroductlon (whether mtentronal or unmtentronal) of exotic specxes has profoundly
- changed many North Amencan ecosystems Currently, across Canada, many specws
| of Orgamsms, from mlcrobes to ‘pre.dacrous‘ m_ammals, are undergoing testing and/or .-
: genetic alteratton for a. van'ety of ,pquoses. Their introduetion_ into a new
o environment for any number of so-eaﬂed "desirahle" reasOns ”snch as pest rednctiOn/
elimination inereased' growth rate, envirOnmental “clean-up"; or other purposes could

' have unforseen effects, and therefore should undergo comprehensxve study

| ‘}G?COMMENDATI;ON #4; REVISE THIS CRITERTON TO SUBJECT YPROJECTS |
- WHICH INTENTIONALLY INTRODUCE INTO THE ENVIRONMENT SPECIES
| ‘~‘ALTERED TI—IROUGH BIOTECHNOLOGY AND EXOTIC SPECIES TO
| COMPREHENSIVE STUDY SIMILARLY ADD SUCH PROJECTS AND FACILITIES |

P

' ENVIRONMENT TO THE CSL.

vi) ‘ Once agam, for cntenon #6,. what constltutes natural"" The deﬁnrtron of natural

) w1thm a hxghly urbamzed centre may be greatly dlfferent from that found in a.
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sparsely populated wilderness setting. Given the phenomenal degree of dist'urbance
found within a city such as Toronto even a‘ small park or ravine may be the only-
natural" habrtat for many krlometres Would their proposed development qualrfy for '

comprehensrve study"

For criterion #6, would the definition of "natural" include human-created areas that =

have since beeome ( either intentlonallv or unintentionallv) habitat for oréanism's‘7

| .‘Places such as parts of Hamrlton Harbour and the entire Leshe Street Sp1t m Toronto
'A consrst of fill placed by humans as a result of development or other actmtles They
2 have smce become homc to umque assemblages of (sometlmes rare) spec1es of
orgamsms, Wthh may greatly add to the brologrcal drversrty and mtnnsw value of an

-~ area. Would‘ such areas, if proposed for development, unde‘rgo comprehensive study? .

| | RECOMMENDATION #5 EXPAND THE DEFINITION OF "NATURAL" FURTHER
;TO INCLUDE AREAS WHOLLY OR MAINLY CREATED BY HUMAN ACTIVITY
vWHICH HAVE SINCE BECOME UNIQUE HABITAT FOR ASSEMBLAGES OF |

ORGAN ISMS

~ vii) - Similarly, what is the definition of "natural” shoreline (#10)? =

)

viiiy What constitutes an "important" freshwater or marine waterbody (#10 and #12)?
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X)

.8-

What constitutes "regionally significant” for #13?

Why is there no discernable reﬂec'tion.o‘f the cultural features component (p.3) in the

| "specific" criteria listed on p.4?

2.' Projects listed under the draft CSL, and suggested additional projects

i)

National Parks
In reference to part (b), We are concerned with the figure of 10% or more of the-
total area of a park being a minimum amount for .comprehensive stu-dy. Canada’s

national parks contaln a great dlversrty of habrtats, often w1th1n a smg]e park Loss of _ '

‘an area substantrally less than 10% of total area could translate mto the loss of -

unique or rare habitat wrthout the benefit of comprehenswe study The arbrtrarmess
of the 10% figure is even more apparent when one notes the great range in size of
Canada’s National Parks. A one or two percent loss of area in one of the larger

parks could be greater than the entire area of others. For ex‘ample,ACanada’s largest

:'»National Park, Wood Buffalo,'v'comprises 44,807 square kilometres; Canada’s smallest,

St.Lawrence Is]ands,‘is 3 square kiloinetres'in area 'V(Filion, '1987). 10% of.the areaof "
Wood Buffalo National Park could contam almost 1,500 parks the size of St. Lawrence

Islands'

~ We are also concemed with the potentlal thlS draft regulatlon has for the precemeal

loss of multlp]e areas of less than 10% over a penod of time due to development or



. other pressures from outsrde a park. Thrs government s commrtment to the proper

maintenance of a Natronal Park system for future generatlons could be Jeopardlzed by

~ this oversrght

Activities occurring'outside of, 'b'ut in close proximity to a park’s border’s or within a
watershed 1nc]ud1ng part or all of a park cou]d have detrrmental envrronmental effects o
to orgamsms permanently or temporarﬂy res1dent 1n the park These act1v1t1es should k
be Sub]CCt to comprehensrve study Such actmtres could include mmmg, forestry, or

011 and gas. extractlon, agncu]ture and the drammg of wetlands

VRECOMMENDATION #6 THAT PART 1(B) BE CHANGED TO INCLUDE ANY

| MODIF ICATION TO NATIONAL PARK BOUNDARIES

RECOMMENDATION #7 THAT ANY ENVIRONMENT ALLY DISRUPTIVE
- ACT IVITY OUTSIDE A PARK BORDER THAT INCURS UPON NATURAL

_.PROCESSES OCCURRING INSIDE A PARK BE SUBJECT TO COMPREHENSIVE STUDY

iy  Water 'Ma.nagement e
: . Once again, we are concemed with the ]aclr of rationa]e for the numbers used'in all
‘ -~vthe pro;ects listed i 1n th1s sectlon For a proyect whlch modrﬁes more than thrrty
‘ “contmu0us krlometres of shorehne (part (c)), we feel that the p1ecemea1 approach

jmay agam be taken (see sectlon (1) above) by modlfymg large areas of shorelme over o
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a longer periOd of time through a number of projects smaller than the stated

~ threshold level.

Water is currently prrced in such a way.ihv:'Ca'nad‘a that it ‘is seriously undervalrred, o
Where the federall_govemrhent has‘ ju_risdictioh over public works, jt should VendeavOur'-
tO supply eommuhities with water_ at the futlchSt' price. “Such pricing could be better

determined _throu‘gh( the ‘comp‘rehensive ‘St_udy of 'wateTSupply. for each facility u'ndcr; :

2

© consideration.

EECOMMENDATION #8: “THAT ANY. PROJECT WHICH MODIFIES SHORELINE IN
'SUCH A WAY THAT ENVIRONMENTAL DISRUPTION OCCURS SHOULD BE

: SUBJECT TO COMPREHENSIVE STUDY

' RECOMMENDATION.#? MAKE THE COMPREHENSIVE STUDY OF ALL WATER
' SUPPLY FACILITIES MANDATORY WITH AN ASSESSMENT OF THE FULL COST

' PRICE OF THE WATER SUPPLY

- iii) , 01] and Gas

('As well there is no explanatlon Of the numbers hsted in parts b c,e f,g, and h The

EE enwronmental 1mpacts of a spﬂl or Other accrdent may drffer greatly dependmg upon
the locatlon of facrhtles such as those llsted in thlS sectron The apparent o |

: arbltrarmess of these numbers_shows no dlscernable sensltrvrty to the great variety of



~ Also, there is no definition in part (d) for the term "commercial-scale".

i

habitats which may be bsi‘tua,ted‘ne‘ar a facility.

Minerals and Mineral Processing -

'How was the minimum capacity listed in part (a) arriv_ed at?

~ 'RECOMMENDATION #10: EXPAND THE OIL AND GAS AND MINERAL

SECTIONS TO INCLUDE EXPLORATION AS WELL AS DEVELOPMENT.

_ RECOMMENDATION #11 PREPAREA MANDATORY ENVIRONMENTAL

‘ IMPACT STATEMENT FOR ALL PROPOSED ASBESTOS MINES

| ‘V)

. Nuclear and Related Facilities

CELA has’a discovered 'a numberof _’iDCOnsiStencles and changes in this' sectlorl.
g Firstly; we believ'e:that the"ﬁ;e' of. nuclear power isa é'osu} and uhheée‘ssary nsk to
the environment. ' All stages of the nuclear process mvolve the productlon of '
' -'rad1oact1ve products and byproducts wh1ch can have severe mutagemc corlsequences' '
. to the genetxc matenal of any orgamsm The mutatlon of even a smgle strateglc -
- ‘bond w1th1n a DNA molecule could lead to bll’th defects in future generatlons or |

' cellular malfunctron in the mutated generat1on Thus the placement of mlnlmum

| t_hreshold levels of radloactlve substances in the CSL is, in our opmlon, not' vahd.
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In part (a), we do not agree with the first exem'ption. Additional ore bodles within an-
existing facility may .be signiﬁcantly richer than those_currently exploited. The-
equipment used to extract an ore body of higher radioactivity may have to be
modlﬁed the safety reqmrements for workers may have to be more strmgent and the
resultant ‘waste products such as talhngs may be mgmﬁcantly more radloactlve The

'exempuon under part (a) does not adequately foresee. this poss1b1l1ty.~

Part (b) lacks deﬁmtlons for "reﬁmng" and "conversron
The mlmmum threshold of one hundred megagrams allows for the constructlon of

numerous smaller facﬂ1t1es‘w1thout the benefit of comprehensive study.

-The .lumt stated ln part ( c) is totally unacceptable 'T'he newest Oeneranon of
,proposed Candu reactors (known as Slowpoke IHs) range- from 2- 20 megawatts in
| , size (Hllborn and Glen, 1981) ‘While these reactors still have the same problems |
4from cradle to grave as their larger counterparts they would be exempt from
' comprehenswe study The potentlal enwronmental effects of small reactors are far

t00 great to permlt' exemptlon.

Part (e) lists a faéllity for the "processing of .irradiated'nuclear fuel designed for an
input of \morevthan one hundred megagra'ms...", This level is absurd. One hundred

- megagrams e'quals.one-hUndred metric tonnes of fuel ro’ds.‘ One freshly spent
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CANDU fuel bundle (weighing slightly less than 20 kg - or 0.02 megagrams) would
delrver a lethal dose of i romzlng radlatlon toa person standmg one metre away in less -

, than fifteen seconds Any release of this- matenal to the envrronment would have

disastrous consequences.

.Part ‘(t;)‘describes an irradiat'ed ’fuel' stOrage "‘facility '?Where .thedesign inv'entor.yﬁ s
' exceeds five hundred megagrams of rrradlated nuclear fuel " as quahfymg for o
: comprehensrve study The chronlc absence of explanat1on for these numbers is
~continued in thrs entire sectron The possrbrhty of a nuclear fuel storage facrhty bemg_
constructed to hold shghtly less than ﬁve hundred tonnes of 1rrad1ated nuclear fuel - |
~ without the benefrt of at least a‘comprehenswestudy 1s,-m'our oplmon, astoundmgly

' ahsurd.: ;

' RECOMMENDATION #12 REQUIRE AT LEAST COMPREHENSIVE STUDY FOR
ALL NEW REACT ORS HIGH LEVEL AND LOW-LEVEL NUCLEAR WASTE.
: jSTORAGE TRANSPORTATION AND PROCESSING FUEL PROCESSING FUEL
REFIN ING THE DECOMMISSIONING OF ALL NUCLEAR FACILITIES

' IRREGARDLESS OF CAPACITY/SIZE AND TI-IE CONSTRUCT ION OPERATION

| "AND DECOMMISSIONING OF ALL RESEARCH FACILIT IES WHERE THERE IS

| k‘ANY DANGER OF ESCAPE OF RADIOACT IVE MATERIAIS TO THE OUTSIDE

'ENVIRONMENT
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Ihdustrial Facilities

“"Industrial Facilities" are not defined in the leglslatlon or the accompanymg hterature

There is no explanatron of why this hst is limited to Just pulp and paper mills, primary

'steel mrlls and non- -ferrous metals sme]ters and refi ineries. Similarly, there isno.

explanat’lon of why there is a llmltatlon to only greenfield pro_]ects, when the

- expénsion‘or retrofitting of an existing facility would have equally as harmful -

environmental impacts.

RECOMMENDATION #13: EXPAND THIS SECTION TO INCLUDE ALL

[EXPANSIONS AND RETROFITTINGS OF INDUSTRIAL FACILITIES.

RECOMMENDATION #14 ENSURE THAT THE DEFINIT ION OF "INDUSTRIAL

FACILIT " EN COMPASSES ALL SECT ORS THAT NEGATIVELY IMPACT THE . |

v

| ENVIRONMENT, AND THAT THIS SECTION OF THE CSL BE‘EXPANDED ACCORDINGLY.

Defence

Part A(b) Ihay berinterpr'eted to meah a perm‘an'ent‘ etruetrrre shch as a bu.ildihg« . B
* covering more than 100 square k]'lomet.res,f Acla.riﬁeatiokn ef the intent of this section »
; worlld be helpful | Theée ite'm‘s do not adequately reflect the multttude ef Epot’enti‘all | '-
. prOJects that DOD could carry out that could affect the envu'onment such as ﬂlght - . ‘

corrldors and weapons development and testmg
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RECOMMENDATION #15 REVISE THE WORDING OF 7(B) FROM "PERMANENT
| AREA" TO “DEVELOPMENT" AND PROVIDE A CLEAR DEFINITION OF
DEVELOPMENT THAT INCLUDES AREAS IN WHICH THERE MAY BE
ENVIRONMENTAL IMPACTS BUT NOT NECESSARILY PERMANENT

7 STRUCTURES

RECOMMENDATION #16 PLACE ALL NEW WEAPONS DEVELOPMENT AND

_TESTING INCLUDING BIOLOGICAL AND CHEMICAL WEAPONS ON THE CSL

. viii) Manne Transportatlon

Item (a) is, in our v1ew, madequate Pracncally by deﬁmtlon, the constructlon of a

' nawgable waterway 1nev1tab]y causes a myriad of detnmental cnvuonmental 1mpacts ‘

B RECOMMENDATION #17 SUBJECT PROJECI‘S UNDER THIS SECT ION TO

| MANDATORY ENVIRONMENTAL IMPACI‘ ASSESSMENT

ix) = . Rail Transportation )
There is no rationale for the two quantities mentioned in this section. A"rail_cdm'do'r o
" of any lengt:h”‘cbilld impact ecologically sensitive areas: Similarly, no account is taken

of the effects of ,twinning‘:tra"ck‘in this section. .
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‘_RECOMMENDATION #18: SUBJEC’T ANY RAIL DEVELOPMENT OR EXPANSION

‘ :(INCLUDING 'WINNING) TO COMPREHENSIVE STUDY REGARDLESS OF

LENGTH IF IT IMPACTS ANY ECOLOGICALLY SENSITIVE AREA, AS DEF INED

BY ACCEPTABLE CRITERIA,

x)  Waste Management (excluding nuclear waste)-

“What is FEARO’s definition of a "permanent .‘faci]ity", and of "hazardous waste"? )

Why are landfill sites, sewage treatment plants, and incinerators excluded from

- comprehensive study?

Why is nuclear waste excluded? Where is there any accounting of low—level nuclear

waste storage or disposai? (See recommendation #12)

RECOMMENDATION #19: EXPAND THIS SECTION TO INCLUDE BOTH
PERMANENT AND MOBILE HAZARDOUS AND SOLID WASTE FACILITIES AND

SEWAGE TREATMENT PLANTS

~In concludmg our comments on the CSL, we ﬁnd that
. -a) There does ‘not appear to- be any mterna] cons1stency between the 13 criteria
and. the contents of the CSL. The cntena seem to have played no role in the -

contents of the CSL;
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'b) : The description of projects in the CSL is for the most par,t SO vagu‘e that it

:severely'lim'its our analysis, and the effieieney‘ and predictability of the CSL;

¢)  The use of quantitative liniits or thresholds in the CSL appears to have, in all

cases, no sound ecological basis; .-
d) . There are significant weaknesses and omissions in the CSL.

In (:onoluSi,on, we ,hhave gr,ave‘douhts that thi}sdr'aft regulation' would be at all effective

- . without s'ub,stantial revisi_ons and additions.
L. - Law List

i) CELA‘ is also concerhedébou’t the process by which the law list was created In our . *
- view, the hst in 1ts present form w111 unduly hm1t the scope of the ]egrslatlon before it
1s even proclarmed We would hke to know the ratronale whrch drctated the 1nc]us10n

handv exclusron of partlcular provrsrons .o_n the law hst.

E ) Urtfortunately, a section by section review of all federal leg_islatioh to determine L
whether it is applicable- to the EA process is beyohd our resources at the preseht
o tlme However, we support the prmcrple of a11 in unless specrﬁcally exempted" and :

| would therefore urge FEARO to consrder th1s optxon Currently, 1f a pI‘OJeCt 1s not.
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caught ,under ss. 5(1)(a)-(c) or by the law list enacted pursuant to s. 5(1)(d) then it

will not be subjected to an EA. Although steps can then be taken tohave the

relevant section of the statute or regulation added to the law list, this process will be

‘very time consuming and may be too late for a particular undertaking. The limited

scope of the present lawllis_t seriously jeo'pardizes the »possib'i.h'ty that any

. environmental review will be done on a project not already on the list,

In keeping with the goal of ensuring that the environmental effects of projects receive
: ,careful consrderatlon before actions’ are taken in connectlon with them (s 4(a)), we
"submlt that a much wider net be cast for 1nclus1on mto the-law list. ThlS scope could‘

| gradually be na‘rrowe_d with 1mp1ementation of the le'gislation and the informed

realization that some projects will not require an environmental assessment. The '

screening process could be well utilized in this regard.

This change wou]d then place the burden of statmg that an envrronmental assessment'
is Tot necessary on the federal provmc1al or prlvate authorlty requestmg Mrmsterral

permlssron rather than placmg the burden on c1tlzens, commumty groups or

mdmduals, to try to estabhsh that an EA of the pI'OJeCt should be done. This ]atter

- group almost always has fewer resources and no proﬁt -oriented financral 1nterest in

the undertakmg.



‘-.19-'

RECOMMENDATION #20: ENSURE THAT THE LAW LIST BE AS
COMPREHENSIVE AS POSSIBLE IN THE RECOGNITION THAT IN THE COURSE

OF ITS REFINEMENT SOME SECT IONS MAY BE FOUND UNNECESSARY

"1 The Criteria (as modified by the "ERRATA" sheet distributed at the

- Toronto workshop)

i) With regard to the. third criterion, we'submit that the EA process should not be : "
hmrted by a requrrement that it be mvoked early in the planmng stages and before -
| fmal decrsrons are. taken Thrs leaves open the possrblhty that proponents will av01d

B i

appl_ymg for Mnns_tenal permissron untrl_ late in-the planmng or constructron stag_e. As
- ~ well, 'the Supreme Court of Canada has discussed the ‘va]’u'e of any environmental
| assessment ‘even if it is not done unttl a late stage in the process. In the recent ‘
‘-Oldman Dam dCCISIOH, La Forest J. noted that: an apphcatron of the EARP
'Gurdehnes to the dam at thrs late stage in the proceedmg may have ‘
some 1nﬂuence over the mltrgatrve measures that may be taken
to ameliorate any deleterious. envrronmental impact from the '
dam on an area of federal ]unsdrctron
RECOMMENDATION #21 CELA RECOMMENDS THAT THE THIRD CRITERIA BE
AMENDED TO ENSURE THAT EA MAY ALSO BE REQUIRED AT LATER

s

PLANNING STAGES WHERE APPROPRIATE
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iv)  Inour vi'ew, there are definitional problems inherent in the fourth criteria as the
- wording used is not consnstent w1th that used elsewhere in the Act and the CSL. Why
is the .term not neghgrble used ms,tead of the word srgmﬁcant which is used , |

repeatedly thrd’ughout the Act and 'CSL?'

' RECOMMENDATION #22 CELA RECOMMENDS THAT CRITERION #4 BE
ALTERED IN ORDER TO ACHIEVE CONSISTENCY WITH LANGUAGE ‘
' EISEWHERE IN THE ACT AND DRAFI‘ REGULATIONS; OR BE PROPERLY.

. DEFINED; OR DELETED ALTOGETHER.

V) - Regarding criteria #8 and #9, considerations such as trading licences or deviations -
from pre'scribed standards would be adequately addressed in the screening process

outlined in s. 13. -

| RECOMMENDATION #23: THAT CRITERIA 8 AND 9 BE FACT ORED INTO A
SCREENING PROCESS AND NOT LEFI‘ IN CRITERIA FORM

i) Regardmg cntenon #10, in keepmg with the goal of preventmg srgmﬁcant adverse

enwronmental effects, emergency sxtuatlons shou]d not be exempt altogether from the .

EA process. Rather, the tlmlng of the screenmg process should be streamhned in

such s1tuatlons.
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RECOMMENDATION #24: ‘DELET"E‘CRITERION #10 AND REWORK IT INTO A

. SCREENING PROVISION.

Specific Provisions on the Law List

vii)

CELA is concerned about the m1sunderstandmg that has arisen with regard to s.

| 35(2) of the Flshenes Act In our v1ew thrs provrsmn must remain on the Law Lrst as.

“the subsectron requ1res~ Mrmst-erral authonzanon before a proponent can carry ona

work or undertakmg that results in the harmful alteratlon of fish habltat (s 35(1))

'Approvals granted under this sectron general]y have the effect of makmg a decision as

to whether a pI‘OJCCt will proceed

RECOMMENDATION #25 TI-I_AT S. 35(2) OF THE FISHERIES ACT REMAIN ON

THE LAW LIST

- viii)

We would like to.point out that both s. 37(2) of the Fisheries Act and s. 61(1) of the

o ..Canadian Environmental Protection'Act respectiv'ely‘ give the Minister of' Fisheries

the power to modrfy an undertakmg 1f he/she is of the oprmon that an offence 1s .
' bemg or hkely to be comrnltted or permlt the Mlmster of the Envrronment to make

- recommendatrons for regulatrons to abate polIutlon 1f he/she suspects it may be

A 'occurrmg Both of these provls1ons are desrgned to protect the enwronment To

"'mclude them in the Law Lrst is absurd as 1t has the effect of requmng an \
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environmental assessment of actions taken to protect the environment.

4RECOMMENDATION #26 DELETE S. 37(2) OF. THE FISHERIES ACT AND S. 61(1)

~ OF THE CANADIAN ENVIRONMENTAL PROTECT ION ACT FROM THE LAW

CLIST.

ix) CELA would like to reiterate that our comments on specific contents of the Law List
'-vare few as we unfortunately do not have the resources at the present time. to study all
‘ relevant statutes and regu]atrons Once again, we stress that the ' ‘all in unless

' specrﬁcally exempted" approach is highly preferable. .
v Corl'clu‘s_ions

vIn conclus1on, we feel that these two draft regulauons s1mply 1emforce our.posmon
| . ‘ that this leglslatlon is fundamentally flawed, and should be either wholly overhauled
or SCrapped To'present to- us two hlghly flawed draft regulatrons 'critical" for the
1mplementat10n of Bxl] C-13 s0 close to Thlrd Readmg in the House is mexcusable
‘We trust that the pubhc consultatlon process for future regulatlons, 1f this Blll goes’ :

forth w111 allow us more tlme and resources for a more comprehensrve analy51s
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