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Introduction - 	- — 

In Canada, a small but rapidly growing body of literature indicates a 

lively interest in the potentialities of solar radiation as a source of 

heating. "Perspectives on access to sunlight" ("Perspectives"), a work- 

ing paper of the Ontario Ministry of Energy, is a recent addition. The 

paper considers the usefulness of an assortment of legal devices which 

might be available to create legal entitlement to receive sunlight In 

Ontario. 

The early chapters present a review of the law of light3  in Ontario end 

sat out thoughtful, balanced principles
4 

by which to measure the effective- 

ness and fairness of any legal scheme adopted. This is followed by a 

separate, well-rasearched chapter for each of a number or discrete legal 

concepts. The result is a tidy view of law as consisting of a series 

of discrete clearly  defined categories, among which readers are a&god 

to express a preference. 

Without quarrelling with the cuthorts views or denying the usefulness of 

some of the devices examined, the present writer will argue that the Mini- 

try s paper neglected a very Important attribute of the luw 	It change 

Grindingly, perhaps, and grudgingly, it nevertheless changes. The recent 

Ontario Court or Appeal decision in pun,' ese v. Nati nal Caoitsl Commit,,sion5  

(pcoliese) will he discussed as an illustration. 
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'Perspectives" 

The devices discussed in the paper fall naturally into three groups. 

Chapters three through six deal with concepts found in contract and real 

property law: private agreements, prescriptive easements, restrictive 

covenants, doctrines used for allocating water rights. Chapters seven 

through ten introduce concepts inspired by municipal and land-use-planning 

law: solar .zoning, shade control by-laws, site certification, municipal 

acquisition, A statutorily conferred "natural right" to sunlight is 

briefly suggested in chapter eleven. 

The paper sets out advantages and disadvantages of each of these devices, 

In most cases, the disadvantages seem the more impressive 	The conclusion, 

stated at the beginnineis that the iAuxn2x9n present law of Ontario does 

not protect solar access for most urban landowners, "„.since there is 

no automatic right to the light which crosses the property of others." 

177Y 
As the purpose of the paper -' Is to inspire discussion rather thof 

advocate solutions, it would be unfair to complain of their lack. How 

aver s  it is submitted that where an actual use of solar energy or an 

immediate and ascertainable intention to use solar energy Is completely 

blocked, a Light of action is available and a remedy probably. 

Several underlying assumptions seem to have limited the view of the law 

expressed in "Perspectives." The first of these is the assumption that 

there must, in every Instance, be found or created a specific kind of 

"right" to use solar energy and that it must be lodged in the individual 

landownsr. The ,mehosia en rights tends En direct attention toward once-

for--)11 solutions and away from consideration of the kinds oF transactions 
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which would be required if technological advance should demonstrate that 

an original assignment of rights had been an ecological error. 

Although the author of "Perspectives" is aware of the need for flexibility, 

especially in zoning and planning, no mechanism for altering rights which 

have become attached to property is suggested. Rezoning clone would not 

enema that a better land-use could equitably replace (shade out) an es-

tablished dependency on solar energy. This failure to deal with the process 

of change may be the result of excessive concentration on possible rights 

ard inadequate consideration of probably remedies available to validate 

them 

A second und?.rlying assumption is that the courts will necessarily deal 

with interference to use of solar energy in the 0Joy they have dealt with 

right-to-light claims. Even if the low continues to put each different 

subject matter into a differently labeled, sealed box ("easement for light," 

"natural right of riperion owner," etc.), there is no particular reason 

why "access to solar energy" should go into the same box as "right to 

Jicht." A contrast of the law of riparian rights with that which has 

governed the exploitation or ground wateN41-5cur:=,9 -1-ri7ro--6. -- 	demon-

strates that there are an infinite number of possible boxes. 

The third assumption is a tacit acceptance of a situation lamented by 

Professor Maitland around 1909, that the forms of action 'still rule us 

57)0 
from their graves0"' This in the face of considerable evidence that legal 

concepts shirt and categories once thought closed open up to include new 

II 
fact situations. 	in particular, the possibility of an action in nuisance 

for interference with use of solar energy should not have so cursorily 

This will he further discussed in connection with the Puo 
• -1 

cas84, 

7 ru,Le 0Ht. 



The Traditional lonal Devices 

While recognizing that it could be an expensive solution, "Perspectives" 

suggests
14 

that solar users be given the right to protect their access 

to sunlight by an agreement between neighbours which would ho a registrable 

property interest, binding upon subsequent owners of the land. By this 

means a right similar to an express negative easement or a restrictive 

covenant15  could be created by a combination of statute and contract law. 

With respect, there is confusion here, brought about, in part, by relying 

an English authority as to what property interests are regiistrahls. 6 and, 

In part, by a failure to realize that both the benefit and the burden of 

a negative covenant are capable of running with the land, even when the 

covenant is made by adjoining land owners who have no vendor-purchaser 

it. 
relationship 	As the author indicates at another 

	
17 restrictive 

covenants ere among the most commonly conveyed interests in land. 

Although creation of any interest in land for a period oP 21 years or longer 

requires a consent under section 29 of T a Planning Act,
18 
 the procedure 

Is relatively simple where no plan or subdivision is required.19 This 

was the case with the restrictive covenant given to the Church of the Holy 

Trinity by Eaton Centre Limited and The Fairview Corporation, protecting 

sunlight on Holy Trinity Square. 

As 'Perspectives indientus,
20 

restrictive covenants for entire naighhouEhneds 

are most readily created by developers of new subdivisions or condominiums,. 

In these situations, the cost in time and money of getting the agreement 

of ell parties and of registration is minimi-zod. 



Although a number of jurisdictions in the United States are passing 

legislation to permit easements for the receipt of sunlight921  it is sub-

mitted that restrictive covenant is better suited to private land-use-planning 

in Ontario. It is presently available flexible, well understood by law-

yers, real estate people and many members of the general public, readily 

registrable end readily conveyable. In general, the categories of easements 

are old, restricted as to subject matter22  and governed by complex accre-

tions or rules.
23 

With the exception of the easement for a right or way 

and the easement for utilities, they are not generally understood. This 

is particularly true of the negative easement, which cannot be enforced 

by requiring some positive action, such as tree trimming, on the part 

the boner of the servient tenement. The restrictive covenant, on the ether 

hand, "JIXNWI: requires only that the subject matter touch and concern the 

land end, In appropriate cases, can be specifically enforced by way of 

mandatory injunction. 

However, those who create restrictive covenants for a development should 

be required to bind any adjacent land in which they hove or may acquire 

an interest. Official Plane end zoning by-laws have not always protected 

subdivisions From incompatible uses, such as high rise apartments, put up 

just next door by the original developer. A restrictive covenant, properly 

drafted, could do that9 

ftemedies_onder_Traditionqljeml pevic-s 

Regardless of hew the legal right suggested by "Perspectives" is characterized, 

it would be enforceable by the courts. In theory, the remedy would depend 

on whether the action was for breach or contract, enforcement of an eate- 

meet or breach af a restrictive covenant. In practice, the results would 

not always dIffqr. 



The usual remedy in contract is an award or direct, foreseeable manitery 

damages, not specific performance of the contract or a negative injunction, 

Traditional remedies for obstruction to an easement luxmummaerimmt include 

self-help by removal of the obstruction or on action for abatement and/or 

damages for nuisance. However, self-help is not much favoured by the low,24  

except in minor matters which have little or no permanent effect on other 

persons or en the public in'gonerol. 

In practice, en injunction will be given only when the court considers 

that it would be just in all the circumstances and that damages would be 

an insufficient remedy. The availability of injunction would probably 

vary according to the economic or social importance or the competlno land 

uses. Injunction might be more readily available to prevent the planting 

of a blue spruce than to control the height of a condominium. 

Restrictive covenant developed in equity. In theory, only equitable remedies 

should be availabla. Since the value of a covenant protecting lend is of 

a 'real" character and lies in the continued observance of the covenant, 

damages in lieu of injunction would not normally be an adequate remedy  

However, there are exceptions. Restrictive covenants do not bind a public 

authority acting under statutory powers. The remedy in such a case would 

be damages for Injurious affection.26  Further, a restrictive covenant can 

be discharged,27  upon payment of appropriate compensation, ' the court 

considers it to be obsolete or against public policy." If for instance, 

a more efficient use,: of solar energy wished to build, the first user might 

be awarded damages or compensated in equivalent energy From the new faci-

lity. 



It seems, therefore, that whether a right to sunlight were to rest on 

contract, easement or covenant, the remedy for interference with it might 

be a monetary sward. This being the .  case s  the parties might settle the 

matter where most actions are settled, outside the court 	It is submitted 

that this would be the desirable outcome, providing that society's interest 

in the efficient use of energy could be protected. If the area in goes-

tier) were zoned for solar use s  and if the Official Plan stated use of solar 
y 

energy to be a municipal goal, the parties, as well as the court, would 

be encouraged to consider this aspect of the case very seriously. 

However, &xmmlwx-ts-sgy. there might be none or these legal devices in place 

to protect a solar-oriented neighbourhood or an isolated single user from 

nighrise development. "Perspectives" envisages eon: no as a solution:30  

but dues not suggest what should happen If the offending highrise were 

to use solar energy and use it more efficiently, Would the embattled group 

of neighbours have sufficient bargaining power to require the developer 

to pray just compensation or, failing that, sufficient political clout to 

block a socially desirable re-zoning? It is submitted that an equitable 

outcome could be expected only if solar users were to have a Eight of ac-

tion apart from the legal devices previously discussed, and that such a 

right of action, in nuisance or in negligence, exists. 

Nuisance 	Analogies to Wster Law 

"Perspectives" touches on points31  which, examined in the light of' recent 

jurisprudence s 32  suggest an omitted right, the right to have a nuisance 

enjoined or abated or to have damages in lieu of abatement. Nuisance is 

diFm;sed quickly, with the conclusion that, since "..ni:.:.-rfernce with 

/ 
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light has never been judicially characterized as unreasonable (i.ec as 

an actionable nuisance), where the obstructing structure serves au use-

ful purpose...," nuisance would not lie For Interference with the use of 

solar energy.33 This conclusion does not necessarily follow. Casting a 

shadow on a solar collector might be considered to be a nuisance where 

costing a shadow on a window would not. The amount of harm done is one 

relevant consideration in nuisance .
34 

"Perspectives" reasonably compares sunlight, as a natural resource coming 

onto the land, with water flowing past the land35 and discusses one of 

the methods developed in arid parts of the United States for allocating 

water use .'4  The conclusion reached is that a doctrine of prior apprapria-

tion-  for allocating solar rights would not be readily understood in 

Ontario, where water rights are governed by the riparian rule. Possible 

analogies to water rights are much more complicated than this and can be 

carried much further. 

In Canada, rights to take water, as between private persons, 	are governed 

by common law. Rights to fresh water fall into two principal categories 

(1) the rights of riparian owners (owners or the honks) to use water from 

a stream or lake and (2) the right of any landowner to exploit water on 

or under his land which does not flow in a known natural channel. 

A riparian owner is entitled to have the water flow down to his land as 

it has been accustomed to flow, substantially undiminished in quantity and 

N-1 quality, subject to the right of upper riparian owners to use the wateu 	
57

.' 

This is not an easement but a "natural right,' Inseparably annexed to 
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the land. Anyone who diverts the water can be restrained from tieing so 

without proof of damage.
39 

However, this does not constitute ownership of 

the water." The right must be balanced against that of the upper riparian 

owner to use the water for any. ordinary purpose on his land and to use it 

for any other reasonable purpose so long as the flow Is substantially un-

diminishod.41 

The oases demonstrate that the balancing function carried out by the courts 

can be a very nice one indeed. For instance, compare two New Brunswick 

cases In which the upper riparian owner interrupted the Flow of water at 

A 	. certain periods in pr.-der to supply his own rHads. 	 / -2  It 

was held reasonable for the defendant to shut the gates of his mill g07 

at certain seasons in order to build up a head of water WIMINN In Brown 

Bathurst Electric a  d Waterypoer_co.,43 it wes held unrt,-!asonoble for the 
So that it could 

defendant to close the gate of its dam during the day/xndagxkuxbaxab2n 

to generate electric power at night0 

If as suggested in 'Perspectivas 44  the right to make use of solar energy 

were by statute deemed to be a "natural right," the analogy to riparian rights 

could provide a modal for the courts to protect a right to the flow of sun-

light from interruption by those who would make no "ordinary" or "reasonahl 

use of the 	 This would be a more flexible tool than that pro- 

vided by a strict doctrine of prior appropriation and would be at least 

as flexible as that given by the modified doctrine actually in use in western 

parts of the United States. The difference would be that, without further 
a 

decision-moking would be/judicial rather then en administra- 

tivo process, and there would be no remedy where interference with solar 
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was for a purpose which the court . Found to - s y be an ordinary use on 

the land or a reasonable use. 

In the case of surface water and water percolating through the soil in no 

defined channel, there is equally no ownership of the water, 45 but at com-

mon law a landowner could draw off and use all of it with no regard to 

reasonableness or to the claims of neighbouring users, and no-one had a right 

of action for its loss46  or for loss of its support to the 1and.47  
) 
	

/6_, 3  
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This curious dichotomy in the law dates from an English decision made in 

1843,
4a 

and may never have become law in Ontario
Ad  .  

.— However 	was always 

assumed to be law50 until the recent Cou-rt of Appeal decision in fmli.i2a ;:11 -1 

Althouoh confirming that there is no property right in the water and no 

absolute right to its support to the lend, the Court 	rnna. Houlden and 

,ftowland JJ.A.) decided that there is a right of action where interference 

with ground water occurs negligently or results in nuisance.52/53  

Puoliep 

Pu nese was en action in nuisance and negligence brought by 175 plaIntiffs  

who Were owners of residential properties in the Regional Nunicipality of 

Ottawa-Carleton. They claimed that the water table beneath their lends 

had been substantially lowered by the construction or the Lynwood Collector 

Sewer (LCS) on land owned by the Notional Capital Commission (NCC) neaT: 

and that their homes and lands were seriously damaged by the resulting sub-

sicence. 

An application was made pursuant to Rule 124 to determine whether the plaintiffs 

had r2 cause or action against any 'of the defendants (assuming that the alle-

gations or Fact in the statements of cl;Jim were true). Without deciding 



the question Gallioan J. referred it to the Court of Appeal pursuant to 

subsection 35 (1) of The Judicature Act.54 

s.35(1) If a judge considers a decision previously given 
to be wrong and of sufficient importance to be 
considered in a higher court, he may refer the 
case before him to the Court of Appeal. 

The Court of Appeal agreed to determine the following question of law: 

Does an owner of land have a right to the support of 
water beneath his lend, not flowing in a defined chan- 
nel, and does such an owner have e right of action in 
negligence or nuisance or under The Ontario Water Re-
sourcep_Act.  (from the pumping of water in excess of 
the amounts as set out in permits granted under that 
Act), for any damage resulting from the abstraction of 
such waten:?55  

The major issue was whether there was a right or action Far "damage resulting 

from the abstraction of such water.' That no action would lie for the 

lass or ground water had been laid down as the English rule in Acton v. 

31unde11,56  approved by the House of Lords in Chesemo  - v. Richards57  
First 

In 1859. :he problem of resulting subsidence/came before the English courts 

in Ponplewell v. HodklEsp,a,:55  1869, and was approved by the Judicial Com-_ 

mittse of the Privy Council in Gill y. estlake59'60  in 1910. RI7mne.Noirl 

The Chesemere case was recently followed in another English subsidence 

case, Lanob:rpok Properties t_Ltd. 	Surrey, y where Plowman J. held there 

was no right of action either in nuisance or in negligence.62  

Standing against this authority was the decision of the Manitoba Court. 

, 64 
of Appeal in Ponno_y, Coyernile t or Monitoca, where a majority or that 

Court held that an action was available, both in negligence and in nui- 

sance, for damages to the crop-making potential of Farm land through 

lowering of the water table. The Ontario Court also considered cases 

471 Australia oo and the United States66 which had reached a similar result, 

! 
and the  	Restatement of the Law of Torts, 
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Mr Justice  Howland giving judnment For the Court astirgu-7,-hd ,77  two _P 

previous Ontario decisions Storms v Henniner68  and Rade v. K. & C Sand 

m4d & Otavel,69  where the English rule hod been followed, on the grounds 

that (1) those actions had not been based on negligence and (2) the courts 

in those cases had found that the alleged nuisances resulted From a 

"natural user" of the land, the removal of sand and gravel. 

The concept of "natural user" originally belonged in the framework of 
71 

the Rylands v. Fletchern type case and provided an exception/to the rule 

that one who accumulates anything likely to do mischief an his land was 

strictly liable 	, resulting damage if it should escape. It seems 

to have been subsumed to nuisance law and to equate with reasonable use. 

According to Fleming, 	this distinction between n.eturn1 and nan-naturai 

user has primarily served to provide a desirable degree of flexibility 

to the low, enabling the courts to infuse into it prevailing notions of 

social and economic needs. "Natural user" should, therefore, be defined, 

somewhat circularly, as an ordinary use of land which the courts de not 

see fit to forbid or penalize as e nuisance. Therei'ore, -non-natural 

user" would be a Use that the courts would hold to be unreasonable as caus-

ing an increased risk of harm to others. 

The question the Punliese court asked itself was whether the English rule 

was to be applied absolutely, regardless of the harshness and injustice 

which might result.73  The answer was that recognition should also be given 

to 'the equally vell-ted doctrines in the law of torts which impose 

1 abilfty for propo,rty damage caused by negligence and nuJzancg.'74  it 



is 'submitted that this would be the reaction of the Court s Tegardless of 

what old English maxim or rule might be before it. 

Mr Justice Howland then set out the meanings and relationship of negligence 

and nuisance as presently developed. What he stressed in both sorts of 

action was the reasonable foreseeability of damage, given the fact that 

there was o neighbour. 

For negligence to be actionable, there must be a duty of care to the person 

who is injm'ed, This duty extends to neighbours and others whom the in- 

jurer ought reasonably to have in contemplation. He applied the test set 
by Lord Wilberforce 

out in Anns v.Merton London  Oourouah Council.kuxd 

Throaoh the trilogy of cases in this House - Donoghue 
v,,_Stevenson...Hedjoy Byrne, Ic_Co, Ltd, v..Hel]erjk 
Partners Ltd.and Dorset Yacht  Co LiLd. ! Home 

f f ice... the position has now been reached that in 
order to establish that a duty of care arises in a 
particular situation, it is not necessary to bring 
the facts of that situation within those of previous 
situations in which a duty of care has been held to 
exist, Rather the question has to be approached in 
two stages. First one has to ask whether, as between 
the alleged wrondoer and trio person who hos suffered 
damage there is a sufficient relationship of proxi- 
mity or neighbourhood such that, in the reasonable 
contemplation of the former, carelessness on his part 
may be likely to cause damage to the lotter,.Ssoundly, 
if the first question is answered affirmatively, it 
is necessary to consider whether there are any considera- 
tions which ought to negative, or to reduce or limit 
the scope of the duty or the class or person to whom 
It is owed or the damages to which a breach of it 
may as±se give rise....-- 

If a reaonLie person would conclude that the damage could have been 

avoided or minimized, Howland_J0 said, failure to do so would be negligence.
77 
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' Of nuisance Mr 	 Howlpnd said, 

Nuisance is a separate field of tnrilous liability 
and not merely an offshoot of the law of negligencP. 
A nuisance may be caused by an intentional or by a 
negligent ant. Negligence is not a prerequisite to 
an action For nuisance. A negligent act may, however, 
be a constituent element of a nuisance, or may itself 
constitute a nuisance. 

- 

In determining whether a nuisance exists, it is not 
sufficient to ask whether an occupier has made a rea-
sonable Use of his own property. One must ask whether 
his conduct is reasonable considering the fact that 
he has a neighbour 0 78  

This is consistent with the development of nuisance theory since The Wagon 

Mound (po. 2)7,9  Liability in nuisance is based on foreseeable substantial 

harm to the value, use or enjoyment or a neighbour's preperty.80  

That en action in nuisance, and sometimes in negligence as well, would lie 

fax2gWd3 interference with use of solar energy seems unquestionable. 

That it would not in every case lead to a satisfactory solution Is suggested 

by the only similar-fact case thus far81  to rely on Poolisso. In Knox 

Christian Scheel v. Regional Municipality F Durham 82.,  the trial judge found 

as fact that construction of a road by the defendant municipality caused 

the schools well to go dry. However, he felt himself bound by the Eng-

lish rule and held that the defendant was not liable. Damages were fixed 

at $3,669. This represented sums paid out to have water trucked to the 
77--70 
1  

school, to have the well deepened and to purchase a new pump.
/ 
 Pugliene 

having been decided In the interim, it was argued on appeal.83 The Ontario 

Court of Appeal (Howland C.J40., ?mbar and Wilqpn?  J1,1A t), in a decision 

written by Mr Justice -Luber, dEmMxwfahxift9..xF6txanxt_INxR0Px1exR2gimP 

Followed Puolie-e in dealing with the case as 0,n action in negligence or 

nuisance but held that the evidence at trial had disclosed neither. Theta 
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was no discussion of the evidence, so it is not possible to be certain 

wherein it failed to support the allecations. Bother than automatically 

apply the de  minims  rule, however, it is worth noting that the trial trans-

cript seems to indicate that it was only when the excavation for the road 

reached its deepest point that large quantities of water poured from one 

bank, and it was only then that serious damage was done to the plaintiff's 

water s14,ply. Perhaps the Court felt the defendant was not in a position 

to foresee the harm and this is what caused the Court to "negative...the 

scope of )--.h,2 duty or the class of person to whom it is owed...." and to 

Plod that the defendant municipality behaved reasonably toward its neigh-

bour. 

One last recent case on point 16 Critelli . Ltd v Lincoln  Trust  and Sgvinos 

where the defendant relied on another old Latin tag, oujus eM: Ezolum, 

CgiUS  Psf usque aH ree/um 	d inferps, freely, he who owns the sell owns 

it from the centre of the earth to the sky. 

The facts are very simple,. The plaintiff owned a two story building which 

was built to the edge of the lot to the west. Its roof mat the snow load 

requirement In the National Building Code. Lincoln Trust put up a nine 

story building next door, with its east wall flush with the lot line and 

with the west wall of the pleIntiff 	the lee created by the higher building 

deflected snow and caused increased amounts to accumulate on the roof of 

the plaintiff'. This made it necessary to strengthen plaintiff's ronf, at 

a coot or n.4,431, 

The defendants building was legal in every respect, and Granges   J found 

that there had been no nagligends in its construction. Citing Pullsse 

he held the defendant liable in nuisance, then went an to quote Lord Wright 
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S1-1  
in 5..0 21oh-Denfield v. O'Callaghan 	on the rights of an occupier to do 

what he likes with his property. 

A balance has to be maintained between the right of 
the occupier to do what he likes with his own, and the 
right , of his neighbour not to be interfered with. It 
is impossible to give any precise or universal formula, 
but it may broadly be said that a useful test is perhaps 
what is reasonable according to the ordinary usages of 
mankind living io_society, or more correctlyjn_a_por: 
t5cu1ar 	 (Emphasis added.) 

Lord Wright conceded that minor nuisances arising out of a normal and rea-

sonoble user are not actionable and went on to say, 

Beyond this point it is necessary to ask if the conduct 
of an occupier of land has been reasonable vis-a-vis 
his neighbour. The taking of all reasonable care Is 
nut a defence to an action for nuisance. If an opera-
tion cannot by the exercise of reasonable core and skill 
be prevented from causing a nuisance, then it cannot 
lawfully be undertaken unless there is either a ,saatu-
tory authorization or tha consent  of those injured. 
(Emphasis added.) 

It is submitted that in a society with a public policy of energy conservation 

and utilization of solar energy, interferring with o solar device, whether 

intentionally or negligently, would be an actionable nui-

sance. 

Measure of Damage 

The remedy for negligence is damages. The remedies for nuisance
& are 

abatement, in certain circumstances and/or injunction end or &wanes. 

The usual measure of damage is the difference in the value of the land 

before and after the coming of the nuisance, but there is no categorical 

rule, and there are cases where a plaintiff can insist on being restored 

to a specially favoured situation.88  Otherwise, an award of damages could 

amount to the Forced eels of an easement., in the case of interference 

with solar access, this could conceivably LncludEi provision or equivelint 

energy from the Intercepting facility 

? 
__„ 
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mull Plooll 

introduction 

In contrast to the somewhat esoteric aspects of the common ,low discussed 

aLove, filanning lam affects\evy property owner in souh-ro Oniorio, 

, 
most owners are very much aware of i,. Since it is available visiblc, 

and generally avoids use of the courts, 
and fairly w,?1.1, understood/ it seems Lath-reasonable end desirable that 

12  
planning law be the -mls-t-u,Ge-d means of sorting out rights of access to 

solar energy. 

A preliminary consideration is the dLy):ai,: o proectn to be effoM-- 

In those cases where a choice can be made. "Perspectives" 	"—for 

1(1 
oretect,ingroof-tapcollectors,only. This 

' 
eerily the best way to encourage solar use. A passive collector,,\ c-cnated 

by designing or alterino9°  the south wall of a buildino to absorb and 

retain more of the warming rays of the sun, costs less and requires no 

components for storing and circulating the heat. 

Elleitfjore extensive use of solar energy would be possible if the southerly 

portion or lots could be protected, making possible the use of various 

kinds or light reflectors, such as :-.now or light coloured pavlog, ;:o 

crease the the amount of light reaching the south wall or the active roc?-top 

collector, Such lot protection would also make possible the use of detached 

solar collectors where it is not posible to orient the building Itself 

to the sout.fi 	 collector con -be incorporated into a gi?eenhouso, 

swimming pool or other detached building. 

These .and other technical ejnaiderations, such as orientation of reads 

4 n new eubdivisions and ..-"I.,,;±„imrA siting of bui 
	

go: on their lots, should 

is th-e-  minimmeiand .7_s: not neces-, 
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be considered by planners when deciding what degree of protection From 

shading is possihle and desirable for a given area. In particular, when 

drafting by-laws, every effort should he made to offer protection to exist-

ing solar uses. 

11Porspectiveo seems t - envisage our basic fact situations'k (1) where 

a municipality wishes to encourage use of solar energy in a new develop-

ment; (2) where a municipality is concerned to protect existing or planned 

solar installations; (3) whore it is desired to protect as yet unclaimed 

solar possibilities; and (4) where an application is made to construct 

a .solar collector which would not conform to zoning requirements in some 

important respact 

Although there is much technical data to be collected and evaluated tlore 

any general solar zoning can he done, the basic framewor!? 	dealing with 

the First three situations mentioned above, end for minor variances, is a: 
, 

in place, at the municipal leveh However, the law to be applied needs 

to be strengthened and me,de more flexible in several respects. In par- 

NO 
ticulnr, certain eon ns to The Planning Act

9 
eJil Lc recommended,;„ 

Whether to give municipalities power to deal with the Fourth situation, 

to permit a majoi variance from zoning requirements for construction of 

a otar solar collector, is a policy decision which will probably have to 

be faced sooner or latei:.c' It is not just a question of having some monstrous, 

anomalous looking structure in a residential neighbourhood. It is also a 

question of pormittInc3 placement of a house at some unusual angle on its 

lot in an areF, which normally requires uniform -Jet-backs. Authority to 

permit the first of these is probably premature, Authority to permit the 

second. etth suitoble 
,/ 



The Planning f. p.t, 

is recommended • that i.ibsection 35 (1) of The Planning Act(\be amended 

to give municipalities authority to make by-laws providing for“1) solar 

zoning(2) an approval process for solar installations gm which would 

result in a certificates of approval I.egistratilleog 1 st Utle (3) to 

variation of other zoning requirements whero 	is necessary to (6).  pro- 

- 
text an approved solar installation or CEO 	xamemurjxthmxwxwz  

-where it 	desirable to encourage the use of solar energy; and (4) con- 

trol of vegetation on private property in certain limited situations. 

Solar Zoning 

Municipalities rely on .whoation paragraph 35 (1) 4. of The Plannin Act 

for authority to pass by-laws to protect access to light and oir 

q.35(1) By laws may be passed by the councils of munIci- 
palities: 

4. For regulating the cost or type of construction 
and the height, bulk, location, size, floor 
area, spacing, external design, character and 
use of buildings or structures to be erected 
within the municipality or within any defined 
area or 'areas or upon land abutting on any 
defined highway or part of a highway, and the 
minimum frontage and depth or the parcel of 
land and the proportion of the area thereof 
that any building or structure may occupy. 

A bylaw intended to protect access to sunlight written under this section 

would surely h olid, particularly if supported by an energy statement 

in the Official Plan. There would be Instances there such a by-law would 

be perfectly functional from a technical point or view as well. This would 

be tryo fo: instnnce, of a major downtown development, where the placement 

of' structures is negotiated with the builder, and of some subdivisions. 

L 9/ 

• 
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superimposed unr-) it 

unlike light and air, is direC:innl.. At Untorio 

only from the south, southeast and southwest. The 

but will of ficessity be 
' 
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However, in already built areas solar zoning will not change or replace, 

protection -required for solar access has no necessary relationship with 

existing street layout or lot lines 	It concors a1  wedge of three dimen- 
, 	k 

sional space immediately to the south of any givenbvildinn, sloping . 1  

skyward aqay from the building,, The width of the wedge , '" , according 

to the number of hours of sunlight protected. Its slope 
	

governed by 

whether the protection is to a roof collector, the south well of the build-

ing or an area at ground level. 

,This means 	zestrictions on land-use imposed For the protection of 

solar access v.il frequently be in addition to any existing building re-

strictions and could in certain instances effectively sterilize ownership 

rights unless authority to give exemptions from existing zoning 	

,

require- 
authority 

manta . broadened. To provide.dbz!„timma:hi for this, illiv2zim-A specifIc 
must 

,provisionuid be made in gtvh.TIoNx25xWxl?hvxweinif-'puuzxtuxur,t47.2 

et 
Itv,h=c1fxmmur.x*Etma:tnxv142dsxufNv2agxlmviv4xvinm- 	 ,:-g(aus 

mRxpxutanr4xuxsolzxmo7my. The Planning  Act 	It/roc Mmende,  that pare-

apims,, 35 (1) 7 to erJded, allowif.g• municipalities to pass by-laws pro-

viding for one or more levels of solar protection within any area or areas 

of tha municipelity.-nr-mp-arrThhd abutting 	.any-defie 	 -part 

of o 

ihrqd:wixPuRAPg Approvals 

A Innovaions in the law should mesh readily with the isoal framework that 

Is all:ondy in place 	15ince a building permit would be required to instal 

a solar Facility, a r9_2sonable eporcach to the approvals system  mould be 

to, 	make It a ,o-.77t of the !Ow :Wing pm ,t sysq..om, 	..xpartioa is develop 
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it may become pozsible to codify situations where a permit and certificate 

of approval would Issue on the authority of the building department pur- 

suant to the requirements or a generel'by-law, If such a system develops, 

the general by-lam t,lheuld provide for notice and a hearing for those affected. 

Registration of a certificate or approval against the title of affected 
registration 

land would have a result similar to/thaxgmly of an easement for utilities. 

The owner could not build on his land in a way which mould interfere with 

the transmission of the protected sunlight, and there would be limitation - 

on the planting and growing of treas. Furthermwe, these limitation 

not necessarily effect only a readily measured strip of land at the peri- 
any one of 

phory of the prnparty.. jhey could impinge on it in/a variety or ways 

Until considerable experi nce has been gained with the system and the equi- 

tieL:' involved, it is, therefore desirable, as well as necessary that approve 

issue one or a few at a time, under special by-laws, Lime consuming though 

this may be. 

Since it would be inequitF.ole to permit an owner to take an approval an spac:: 

it should be .valid only it he certificate is registered and the collector 

Installed within a limited period of time. In order to ..c.nsure planning 

flexibility, approvals should not lost forever but should be limited accord- 

ing to the expected life of the solar facility, the building or the neigh- 
and, 

bourhoed generally. They should be renewable,whore the neighbourhood has 

remained LYcahle, there should b a presumption in favour of renewal. 

, ded Tn:A•The -Planning _Act be 'amended b. Tedl 

for a sy:::%em of approvals R,g and fo;:,registration of certificates 

- - of alppl:vei 	the enforcement of-their provisions against all subsequent 

oweet,of the IL-1nd'; 
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Variation of Zoning Requirements 

One way of providing for the 	xplanning flexibility needed to make 

optimal use or solar energy would be to permit municipalities to pass byc  

laws varying the relevant items in paragraph.  4, or some of them, where it 

is deemed necessary to protect on approved solar energy installation, or 

where it is desirable to permit a proposed building to utilize solar energy. 

Use or the by-law making process for these zoning variations is intended 

to ,Unsure more thorough consideration and more public discussion than is 

usually achieved when a Committee of Adjustment deals with a'minor varia 

tion. Use of the phraseology "deemed necessary' in the first instance 

intended to give a municipality the authority necessary to pT;otect an in-

stal:iation that is in existence and that it has approved. Use of the term 

"is desirable" 'In the second instance would place a greater onus on the 
zoning variation 

proponent of such a by-lawr,and on the planners, to show that the/ese is 

indeed deeirabie. 

- 

It is recommended that s. 35 (1) 	 The Plan,ino Ac-t„ permitting 

municipalities to pass by-laws providing for variation of zoning require—

ments s where this is deemed necessary to protect an approved solar facility' 

or is desirable to enable a proposed building to utilize solar energy. 

Shade Control 

A harLher amendment to 

over the height, Location and density of trees on private property in areas 

zoned For solar use. This is likely to be a very controversial measure 

and cso-should, until considerable experience has been accumuleAd, be a 

limited e power. F- 5tablished plantings should not be affected, and, since 
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it is not intended to make solar use mandatory, owners could still plant 

to shade their own buildings. However, the planting of trees in the critical 

sector to the south of an approved collector would he controlled as to 

location and species from the dote when arfuM noti e of the application 

of approval is given, together with a copy of a plan showing the protected 

sector, to all owners and occupants of affected property. 

It is suggested that the quality or the native given is especially important 

In the case of control of vegetation. Comli-ul Such control on private 

pt'operty, except where an easement for utilities has been previously re-

se,:-/ed, is novel and may not he widely understood at first. Future purchasers 

would receive actual notice as a result or the registration at the certifi-

cate and I copy of the plan. 

Large Developments 

The suggested amendments to section 35, outlined above, would also enlarge 

the scope of section 35a (2), 	affects larger developments and comes 

into play when a municipality  13qF=s a L--1.p under section 35,C 

s.35a(2) Where there Is an official plan in effect in 
a municipality, the council of the municipality 
in a by-law passed under section 35 may, as a 
condition of development of redevelopment of 
land or buildings in the municipality or in 
any defined area or areas thereof, prohibit 
or require the provision, maintenance and use 
of the following facilities and matters or any 
of them and may regulate the maintenance and 
use of such facilities and matters 

7. Conveyance to the municipality, without 
cost, of easements required for the con-
struction, maintenance or improvement of 
any existing or newly required watercourses, 
ditches, land drainage works and sanitary 
se,mer_:)go facilities on the land. 



• s. 

4",perse3ctive..i" sugger 	 sements required for unobstructed E-ACCP,S2 to 

euni5gbis  bj added to paragraph 7. as one or the things which could be conveyed 
0)c-4 n 	k  

' 
to the municipality without co 	,- A 	-st. Thi would be an alternative to the use -  

of restrictive covenants to achieve the seme-end.. It brings in an element' 

of public-enforcement-uhich- might-  be worth considering, in the light of the 

'remedies presently available for private enforcement of ouni-J2Ixods*,,-; 

both public and private rights. 	 71.-t1;7.LJ 

.-1771'• 

Remedies 

sunlight,whichw_Jmakesuch

,Jot , 
"Perspective-a" suggest statutoryremedy 

	
interference wth Il 	protected t 

,
intereerencebrknapublIc and a private 
 n 

nuisances  onforcabla by either the site owner or the municipality. , it 

Ls suggested that losisletion as outlined above would have an equivalent 

effect. The remedy for interference with an easement is an action in nui- 
ii'leth 	and a municipality 

sance. FuTih -g,/a ratepayer/presently has power under sectionA40 of Th  

ALT:0,14321 Ac t Le restrain the contravention of a by-law., 

S -470 Where any by-law of a municipality or of a local 
beard thereof', passed under the authority of this 
or any other general or special Act, is contra-
vened, in addition to any other remedy and to any 
penalty imposed by the by-law, such contravention 
may be restrained by action at the Instance of a 
ratepayer or the corporation or local beard. 

The rule that the Acterney Gsoral t13:3xamthar,kyxTrApFo normally has sole 

authority to prosecute public nuisances is very old in Angln-Canadin law, 

The 	fact thet,ff,fs For reasons which are not relevant here, the results -are 

less satisfactory in Canada than in Enr! ni Great Britain would not neces- 

sarily motivate the provirc to pass this posse over to municipalities_ An 

action by the Attorney-General probably could not be expected unless ssverni 

solar collectors were rJrFectd. In that 17:57w event, the case would sound 

in public nuisance with or without the suggested legislation. 

G=,;pGdciouz 	 b9 to,  r:-.cov'J„de 
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is _lacking in T:heNunic_lpel_ Act, the right to claim a mandator') Injunction)  

compelling the removal of any building or other structure or any vegetation 

which contravo.nes the by-law. 
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