SOME CONMENTS ON “PERSBECTIVES ON ACLCESS TO SUNLIEﬁiil

IN_ THE LIGHT OF PuBLIEss?

Introduction

in Canada, a small but rapldly growing body of literaturs indicates a
lively interest in the potentialities of solar radiation as & source of

’ )

heating. “"Perspectives on sccess to sunlight® (“"Perspectives™), a work-
ing paper of the Ontario Ministry of Energy, is o vecent additlon. The
puper considers the ussfulness of an assoriment of legal dsvices which

might be svallable to create legal entitlement to recelve sunlight in

Oritario.

The early chapters present a review of the law of light3 in Ontario and
sat cubt thoughtful, balanced pri nClQlEb by which to measucs
nass and Taivness of any legal schame adapted. This is followsd by a

separate, wsll-reseavched chapter for each of a number of discrete lsgal

aptks, The result is a tidy view of law as consisiing of 2 serias

of disarsty, clearly defimed ecateooriss, among which rasdars arse asked
& =1

Without guarralling with the suthor's views or denying ths usefulneas of
soma of the devices examined, the present weiler will argue thet the Minis-
try's paper neglected a very imporlant atiributs of the lsw. It changes.
rindingly, perhaps, and grudgingly, it neverthelsss changes. The recent

>

Ontario Court of Appeal decision in Pugliess v, National Capital Commissin

(Pugliess) will be discussed ss an illustration.




Tha davices discussed in the paper fall naturally into thres groups.
Chapters three through six deal with concepts found in contract and real
property law: private agreements, prescriptive easemants, restrictivs
covenants, docﬁrin&s vsaed for allocating water rights. Chapters seven
through ten introduce concepts inspired by municipal and land-use-planning
law: solar zoning, shade control by-laws, site certification, municipal
acquisition. A statuborily conferred "natural right” to sunlight

briefly = sted in chapter elsvan,

The papser ssts out advantages and disadvantegss of each of thesa desvicas,
In most cases, ths disedvantages sesm the more lmpressive, The conclusion,

,.‘*7
statad at the bsginni ng,  is that the Tuwxefx@m present law of Ontaris doss
e B

not protect solar scoesss for most urban landowners, Y...sincz thers i3

no automatic right to the light which crossses the propsely of others.”

. . a, . . A .
4z the purpose of the paper” is to inspire discussion rathar than to
pduncate solutions, it would be unfair to complain of thair lack., How-
sver, it is submitted that where an actual uss of solar snergy or an

immadiate and ascertainable intention to use solar enscgy iz complately

locked, & right of sction is available and 2z remedy probably.
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Sevaral underlying assumptions ssem to heve limited the visw of

~F

expressad in "Pevspactives,” The first of thesss is ths assumption thai

¥

s

thoare must, in every Instancs, be found or creasted a spscific kind of
Ypight! to use soler anergy and that It must bs ledged in the individual

f

landownere. The amphasia on richts tands to dirsct asktention toward once-
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ar-all solutions and swuay from considsration af ths kindz af fransactlions




which would be requirved if technological advance should demonstrate tha

an original assignment of rights had been an scological srvor.

Although the author of "Perspsctives” is awars of the need for flexibility,
especially in zoning and planning, no mechanism for aliering rights which
have becows attached to property is suggested., Rezoning alone would not
ensure that a better land-use could eguitably replace {shade out) an es-
tablishad depsndency on solar energy. This failure to deal with the process

of change may be the result of excessive concentration on possible rights

snd inadeguate considstation of probably remedies available to valldate

el

A =zecond underlying assumption is that the courts will necessarily deal

with interference to use of solar energy in the way thay have dealt with

s
o

right~to=-light claims. Even if the law continuss to publ sach differant

subject matter into a differsntly labeled, sealed box (¥easement for light,®

#

"natural right of ripsrian ownsr,” ete,), there is no particular reason

e .1 2

why “access to salar energy” should go into the sams box as "right to
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light." A contrast of the law of riparian rights with thet which ha
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governad the exploitation of ground matef?ér BOMSSET T ¥ demon=

strates that there are an infinite number of possible boxes.

a tacilt scceptance of a situvation lamentad by
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The third sssumpt
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Profassor Maitland avound 1909, that the forms of action ¥still rule us

& D
from their graves.”™ This in the face of considerable evidence that legal

concepts shift and categories once thought closed open up to include new
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fact situations.™ In particular, the possibility of an action in nuisance
For Interfersncs wiith use of sclar snergy should not have so oursorily
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ognizing that Lt could be an expensive sclution, "Perspeciives®

[s]
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suggests™  that solar ussrs be given the right to protect their access
to sunlight by an agreement between neighbours which would be a registrable
oroperty interest, binding upon subsequent ownars of the land. By this
means & right similer Lo en express negative sasament or a restrictive

15
covenant™ ™ could be oreated by a combinmation of statute and cmntraa% low.
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With respact, thare is confusion here, brought about, in part, by ralying
. ; 3
on English authority =s to what property intersats are vegls trablsa»S and,
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i parlt, by o failurz Lo reslize that bc f the bermefit and the burden of
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stive covanant ar of running with the land, swan when tha
coverant s made by sdjoining land owners who have no vendor-purchasar
it

ralationship. As the author indicates at anothare plase,” restriclive
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covanants are among the mast commonly conveyed isterests in land,

Although creation of any intersst in land For a peried of 21 years or longer

p o i8
reguires g nonsant under section 29 of The Plenning Acth ths procaduzs
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Ia relativaly simple where no plan of subdivision is reguirsd. This

was the ecsse with tha restriciive covenant given te the Chureh of the Holy

g.sn
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Trinity by Eaton Centre Limitsd and The Faivvisw Corpovat

sunlight on Hely Trinity Square.

20

As “Perspectives” indicates,” restrictive covenanta for entire nelighbourhoods

ara most readily srsated by developsrs of naw subdivisions or condominiums,
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situations, the cost in time and money of getiling
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and af rtaqisiration is minimizoed.




Although a number of jurisdictions in the United States ars passing
. . . o e s oE . 21 .,
legislation to percmit eesemants four the receipt of sunligh it is sube
g E Ly

mitted that restrictive covenant is better sulted to private lend-use-planning
in Ontario. It is presently available, flexible, well understovod by law.
yars, real estate people and many members of the general publiec, readily

registrable and readily conveyable, In general, the categories of easemsnis

. e, 22 .

are old, restricited as to subject matter and governed by complax acorew—
23 4 ]

tions of rulas, With the exception of the easement for a right of way

and the easemznt for utilities, they ere not generally understood. Thﬁs

3 1

which cannat bz enforcad

e

is particularly trua of the nagative easemaent

L]

by raquiring some positive action, such as tres trimming, on the oart of
/ P S )

the dwnar of the servient tensment. The restrictive covenant, on the othar

[

hand, isxmuk rsquires only that the subject matiar touch and conceen
land and, In appropriate cases, can be specifically enfurced by way aof

mandatory injunction,

Howaver, those who create restrictive covenants for a development should

e raquired to bind any adjacent land in which they havs or may acquirs

an intsrast. Official Plans and zoning by-laws have not always protectsd
subdivisions from incompatible wuses, such as high riss apartments, put up
Just next door by the original daveloper. A restrictive covenant, properly

dratiod, could do that,

remedizs undar Traditional Leoal Dsvices

i

L

Regardlazss of how the legal right suggested by "Perspsctives® is characterized,

»

it would be enforeesble by the courts. In theory, the remedy would depend

an whethsr the aciion was Tor breach of coniract, enforcement of an sass-

W




Tha wusual remsdy in contrset Is an award of
damages, nob specific performancs of the co
GBS, 4

Traditionsl remedies for obstruction to 2

anlf-halp by removal of the

damages for nulsance. However,

direct, Forozgeabls
ntract ov o negative
n easemnent haxgncusaaanl

self-help is not much favoursd by ths

monitary

ingluda

bstruction or sn ackion for abatement and/or

1o c,m

excaept in eninoy matters which have little or no parmansnt effect on othay

parsans or on the public in genaral.
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n practice, en injunction will be given an

R
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would bs just in 21l the circums

ramsdy, The svailab

3

aeoording to the economic or social

Injunction might ba more rveadily avs

hlue apruce height

sstrictive covenant daveloped in squity,
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it seams, therefore, that whether & right to sunlight were to rest on

contract; eassment or covenant, the remedy for interference with it might
be a monstary swarde This being the case, the parties might settle the

matter whers most actions are settled, outside the court. It is submitted

that this would bﬂ the desirable ovtcome, providing that society's interest

in the efficient use of enasrgy could be protected. If ths area in quese

p
tion were zopned for solar use, and L7 the Official Plan stated use of solar

29

snergy to bha o municipal goal, the parties, as well as the court, would
8 92 b4

be encouragaed to consider this aspect of the cass very seriously,

Howaver, XpaamEygxsasssy there might be none of these legal devices in placs

to protect a solar-oriented meighbourhood or an isclated single user froom

highrise development. "Perspsotives” anvisaqes zoning as a solutinn D

to use solar energy and use it more efficiently. Would ths embattled group

2

af neighbours have sufficient bargaining powsr to reqguire the developer

o
o

to pay just compensation or, falling that, sufficient political clout
block a socially desirabls re-zoning? It is submitted that an equitable
outcoms could be sxpected only if solar users were to have a right of ac=

tion epart from the legal devices previously discusssd, and that such a

right of action, in nuisance or in negligence, exists.

Nuisance - Analoglies %o Waler Law

"Perzpectives” touches on pulnt”31 which, examinad in the light of recent

jurisprudeﬁce,zz

suggest an omiftted right, thg right to have s nuisance
enjoined or sbated or to have damages in lieu of abatement. MNuisance is

dizmissed guickly, with the conclusion that, since *,...interferznce with




3 3, 2

l1ight has never besn judicially characterized as unrsasonabls {i.e. as
an actionable nuisancs), where the obstructing structure secves any usa-
ful purposss...,” nuisance would not lie For interference with the use of
sular energyg33 This conclusion does not necessarily follow. Casting a
shadow on 8 solar collector might be considered to be a nuisance where
casting a shadow on a window would not. The amount of harm done is one

. . . . 34
raelevant consideration in nuisance.

"Parspectives® reasonably comparas sunlight, as a natural resource comin
|

R . . 35 .
onto the land, with water flowing past the land™ and discusses one of

the methoda

wre v
P

developed in arid parts of the United States for allocating
XA
The concluslion reac

o

watar use, ed iz that a dociring of priov apnroprise-

3
ﬂ—-\)
o

?a; allooatin rightz would not be resdily undsrsiocod
7

Ontario, where waler rights are governsd by the ripsrian rule. DPossibls

glogiss to water vights are much mors complicated than this and can he

N
Yot

sarried much Furthere.

In Canada, rights to take watar, as betwssn privete aersansﬁﬁﬁ ars govarned
by sommon law. Rights to fresh water fall into two principal cateqoeries,

gr Trom

o

{1) the rights of riparian owners (owners of the hanks) to usze wa

a stream or lake and (2) the right of any landowner to exploit water on

or under his land which does nobt flow in a known natural channel.

A riparvian owner is entitled to bave the water flow down to his land as
has been accustomed to flow, substantially undiminished in quantity and

quallity, subject to the right of upper

Thiz is mot an easemant but a "natural »i




ined from doing so

Q3

the land. Anyone who divects the water can ba restro
4Rk ] o 39 , R s : o
without proof of danmge. Howsver, this does nob constitube cwnsreshipn of
the water?V The right must be balancad agsinst that of the upper riparian
awnsr to use the water for any ordinary purpose on his land and to use it
for any other reasonsble purpose so long as the flow is substantially une

., 4
diminishad. 1

gmonsteats that the balancing function carried cut by the courts
g
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carin bs & very nice one indesd. For instance, compare two New Srunswick
14

casss ln which the uppsr riparvian ownar Interrupted the Flow of wabtar at

certain periods in order to supply his own nssds. In Keith v. Corry,” It

reasonable for the dszfendant to shui the gatas af his mill fem

VIz

e

0 /s
defendant to oloss the gate of its dawm ducving the day/imw

tn gansrats slectvic power et night.
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if, az suggssied in ”?erSﬁeatlvesyﬂé' the right to maks uss of gnergy
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ware by statute desmed to be a2 "matural right,* the analegy to riparian righ

=

could provide a modal for the courts to proiect a zight to thse flow of sune-
i8] g

light from Intsrruption by those who would make no "ordinmarvy"” or Yreasonable”
ol
vsa of the—solor-smesgy. This would be a move flexibls ifwvol than that pro-

t laagt
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vided by a strict doctrine of prior appropristion and would be a

hat given by the modified dactrine actually in use in western

i

fiaxihle ag
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parts of the United States. The differencs would be that, withaut further
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T

was for o purpose which the court: found to ssdinazy bs an cedinary use on

he land or a roasanable use,

o

In the rass of surface water and water percolating through the soi 1 in no
b P » 3 1 s 45 3 3
dsfinad channel, there is equally no ownership of the water, but at came
mon law & landowner eould draw of f end use all of it with no regard to

B

reasonableness or to the claims of neighbouring users, and no-ons had 5 viaht
$ 2!

. 46 4 e
of action for its loss” or for loss of its support o the land A7 JF e -
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This curious dic thQTf in the law dates from an Inglish dacision made in

o ' ) . s 49 L

1843, and may nsvar have becoma law in Ontario.”” Howsver, 1%t was always
500 .. ] e . <

aasumsd to ba law™ ™ until the recent Court of Appszal decision in Puglisss.

ieming that thsre is no property right In the water and no

(]

absolute right to its support to ths land, the Court {Arnup, Houlden and

“"3

Howland JJ.A.) decided that there is a right of asction where {nkar

52,53
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with ground water occurs negligently or resulis in nuisance,

-y 4
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Pupnlissa was an actlon in nuisance and nagligencs brought by 175 plalntiffs

.

who wers owners of residential propsrties in the Rsgliemal Nunicipalizy of

©

!

Ottewa-Larleton. They claimsd that the watsr table berneath their lands

had bsen substantially lowsred by the ceastruction of the Lynwood Collischo

e

3auwsr {L0S) on land owned by ihe National Capital Commission {NCC) neacby,

and thoat their hom2s and lands were seriously damaged by the resulting sub-
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the gquastion, Galligan J. referred it to the Court of Appeal pursuant

subsection 35 (1) of The Judicature Act,>”

s.35(1) If a judge considers a decision previously given
to ba wrong and of sufficient importance to be
considared in a higher court, he may roefer the
case bafore him to the Court of Appeal.

The Court of Appeal agreed to datermine the following question of law:

Does an owner of land have a right to the support of
water bansath his land, not flowing in a defined chan~-
nel, and does such an owner have a right of action in
negligence or nuisance or under The Ontario Wabter Re-
sourcas Act (From the pumping of water in excess of
the amounts as set out in permits grantsd under that
Act), for any damage resulting from the ahstraction of
such water?55

fad

The major issus was whather there was a vight of action for “damage resul
from the abstraction of such water.® That ao action would lis for the

loss of ground water had been laid down as the English ruls in Acton v,

e

Slundell, 36 . oved by the Houss of Lords

n Chasemors v. Richards
- FiAet
in 1859, %he problem of resuliing subsidence/cem

Jr—'

before the English couris

gl
in Popplewell v, Hodkinson,™“ 1869, and was approved by the Judicial Com-

mittze of the Privy Council in Gill v. Westls 59 60 in 1910, Ehuasgnssy

The Chasamore case was recently Followed in anath

case, Lanogbrock Peonertiss, Lbd. v. Surray, Plg guman i J. held thece

was no right of action either inm nulsance or in negligence,Yc==

Standing against this authority was the decision of tha Manitoba Court

of Appeal in Panno v, Gavernmant of Monitoha, whers a majority of that

Court held that an action was availabls, both in negligence and in nui-
sance, for damages to the crop-making potential of facrm land through

lowsring of the walsr table. The Ontavio Court also consider

e . 85 , .. 86 ., .
Z5 Australia®? and the United Shates which had reachsed &
, ;
and the Sesscd Rostatement of the Law of Torts, wiitomstd
3




e Justice Howland, giving judgment for the Court, distinguished ¥ fwo

and Rade v. K., & £, 3and

pravious Ontarie decisions, Storms v, Heonlgat
ansl & Gravel, 69 yhere the € tnglish rule had besen followed, on the grounds
that (1) those actions had not been based on negligence and (2) the courts

thase cases had found that the alleged nuisances resulited from a

"natural user” of the land, the removal of sand and gravel,

-y

"natural user® originally belonged in the framework of
71
the Rylands v, Fletehoy (0 type case and provided an excestion/to the rule

The concant o

that ong who accumulates anything liksly to do mischisf on his land was

strictly liable for resulting demage 1f it should sscaps, 1t sesms hess

to have been subsumed fo nuisance law and to equats with reasonabls uss.

T
" b : s . .
Acecording to Fleming, this distinction bestween natural and non-natural
usar has primarily sevvad to provide a desirabls degree of flexibility

to the law, enabling the courts to infuse into it prevailing notlions o

J}

sacial and economic needs, fatural user” should, thecefare, be dafined,

somawhat circularly, as an ordinary use of land shich the courtz do not
sea it to ferbid or penalize as a nuisance, Thersfore, "non-naturse

user® would bs 2 use that the courts would hold to bs unreazonable as caus-

ing an increased risk of harm Lo others.

The qguestlon the Puglissa court asksd itsslf was whather thes Lngllish rule

was to ba applied absolutely, regardless of the harshness and 5njULEiLP

which m¢gﬁu reault,?3 Tha answer was that recognition should also ba given
Lokl o T eef

to Ythe equally well-ssiited doctrines in the law of toris mhich imposa
s stie. e o , - o 274 4
timbility for property damange caused by nzglinenoe and Auisance,”’d It




is submitted that this would be the reaction of the Lourt, rsgand

what old Engllsh maxim or ruls might be hefors it.

Mr Justice Howland then set out the meanings and relatlionship of

and nuisanca ss pressntly developed. What he stressed in both s
action was the reasonable foressesbility of damage, given the fa

there wes a nelghboure

For nsglligence to be actiomable, thers must be a duty of care to

wha is injured, Thisz duty exbends to nelighbours and othsrs whom

Jurer ought ressonsbly to bave in contemplation. He applisd the
by Lood Wilbarfoveae v
out/in Anns ve Merton London Bourough Council.bhoxd

Thiraugh t
v, Stevens
Qartﬂaﬁe Ltd .
gﬁﬁgfoa(efhe pasit
order to esteblish tha
partizular situation,
the Facts of that situs
situations in which a d
exist. Rathar ths guss i has to be app -
tuo stages, First one has to esk whether, a3s bet
the alleged wrondoer and the per Gﬂ uﬂa has auffa
damags there is a suffi je

of easss in this House - Donoghus

y Byene & Co. Lid, v, 1

Dorset Yacht Do, Lid. v, Homa

n has now bean reach

t o duty of care a

i is not nee 9 sar
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negligence
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ct that

the person

the ine
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contamplation of ths former, carslessness an nls part

may bz likely to cause damage to the latisr....3z3condly,
if ths firet question is snswersd afficmatively, it

s nocessary o consider whather there are any @an%idega@
tions which ought to nagative, ar to reducs or limid

the scope of the duty or the class of person to whom

it is owsd or the demzgas to which & brasch of i
may dxizg glve Tisgees.™

If & ressoneble person would conclude that the damage could have

avoidad o minimized, Howland J. sald, fallurs %o do so would bs

heen

nagliosnca,




gf nuizancs, Mr Justics Howland said,

Nuissnos is @ separste field of tortious liability
gnd not merely an G”Fsh;gf of the law of negligeanca.
A nuisance may be causad by an intentional or by a

negligent act. Negligence is not a prevequlsite to
an action for nuisance. A naegligent act may, howsver,
be a constituent elemsnt of a nuisance, or may itself
conatituts a nuisance.

co's

in determining whother a nuisance exisis, it is not
gsufficient to ask whether an occupler has made a rea-
sonable use of his own property. Ons must ask whether
his conduct is reasgnable considering the fact that

he has a n2ighbour,

This is consistent with the development of puisancas theory since Thg Magon

D
Mound {No, leg Lizbility in nuisanca is basad on foresesablzs substantial

harm to the valus, uss or anjoymant of & nelighbour
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That sn action In nuisance, and secmetimss in negligence

for zxasziauz interference with use of solar energy ssems unquestionable.

Theph it would not In svery cagse lsad to & satisfactory sclution is sungested
s S 81 1 . ,
by the enly similar-fact cass thus far to rely on Puglisas. In Knox

Chyiztian School ve Reginnal Municipality of Durham,: he trial judge found

as fact thabt construction of a road by the defendant municipslity caused

2

the school®s well to gn drys, However, he felt himsslf bound by the Eng=-

lish rule and held that the defendant was not liable. Damangss were fixed

at 873,569, This represented sums paid out to have watsr trucked to the
‘ > T
. /¥

scheol, ko have the wsll dsepaned and to purchass a new pump. Punlisss

having hean decided in the interim, 1t was srgued on agpaaigag The Ontario

Court of Appeal (Howland C,J.0., Zuber and Wilson, JJ.A8.), in a decision

writtan by Mr Justice Zubsy, daeaklmiihxkhaxennmaakanaebivmncaxpegiionnsg

followad Punlisss in dealing with the case as an action in negligsnns or

nuisance huh held that thes svidence at trial had dlisclassd nelther.
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was no discussion of
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apply the de minimus rule, however, it is worth noting that the trial trans-
cript seems to indicate that it was only when the excavation for the road

reached its deepast point thet large quantities of water poured from one

bank, and it was only then that serious damage was done te the plaintiff's
water supnly. Perhaps the Court felt the defendant was not in a positlion

to foresss the harm and this is what caused the Court to n

g tiv @»ethe
scapa of the duty or the class of person to whom it is owed...."” and to

Find that the defendant municipality bshaved reasanably toward its naighe

usque_ad cozlum et ad ipferos, freely, he who ouns the soil owns
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The faciks sre very simple. The plaintiff owned a two story building which

was bullt to the edge of the lot to the west, Its roo mat the snow load

cequirement in the National Building Code. Lincolm Trust put up 2 nine

deflectad snow and caused increased amounts to sccumulate on The roof of
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the plaintiff. This made it necessary to strengthen plaintif

The dafendant?s bullding was legal in every respeci, and Grange J. found
shat there had basn no negligence In itz conmsiruntlon. Citing Bug

M held Lhe defendant liable In nuisance, then went an to quote Lord Wright
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in Sedieinh-Denfield v, 0!
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on the righits o

what he likes with his or

A balsnce has to be maintained bastwsaen the right af

the occupler to do what he likes with his own, and the
right of his nelghbour not to be interfered with. It

is impossible to give any precise or universal TFormula,
but it may broadly be said that a useful test is paerhaps
what is ressonshle aceording to the ordimary usagas of
mankind living & %nci aty, or move covrvectly in a pars-
ticular society. 7 (Emphasis addad. )

Lord Weicght conceded that minor nuisances arising out of @ normal and rea-
sonable usar are not actionable and went on to say,

int it is nscaessary to ask
af land has bsen reascnab
The taking of all reason
wo an actlon for nuisance,
tion sannot by the sxsroise of ressonabl
ba prevsntad ?rmm gausan uisa
1awfully be under
tory authorizabis
(Emphasis addad.
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It is submitited that in a society with 2 public policy of snergy conservaiion
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solar eneray, interferving with 2 sslar device, whathsy

@

munkiggnilaex intentionally or negligently, would bs an actionable nui-

=

easure of Damaas

iy

Tha temady for nesgligence is damages. The rsmedlaes for nuisanca™~ avs
ahatemant, in certain clircumstances, and/or injunction and/or damanes.

Tha usual measurne of damage Ls the differsnce in the walus of the

ot
o))
pur)
[u i

befors and aftar the coming of the nuisance, but there is no categorical

P

rule, and there are cases where a plaintiff can ins
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t on heing restorsd

to a specially favoured situation.®® Qtherwise, an award of demages could
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lanning Law

Introduction

In-contrast fo tha somewhat esoteric aspscts of the common lew discussad
A ;a(\; l;k(\u’w 3«'-V~V;“‘ i
”ébcv@, %1ann1ﬂg law affert;\ﬁwm%y prnperty owner~1n southern Dntarlmy'
tat k T i W\()!
and most owners are uary muuh ausre GFa- SLHPB it is ava;lablei visible,
nd-gensrally-avoids vuse of the courts;

any Fadrdy-wall undarstood{ it seems bobh-ressonable .end-desirable that

ST P gptti ‘l/
planning lew be the wasi—used means of sorting out rights of access to

solar ensryye.

. . Pabis
A preliminsry consideration iIs the degr

n-bhose cosss where-a

sarily the best way to encourage solar use. 8 passive collecto 34 ceaatad
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. o s .90 ., e 45
hy designing or altarving 0 the south wall of a bulldin

n more of the warming rays of ths sun, costs less and requirss no SLe’™

I,—du

ata

'3

components for storving and circulating the heat.

’

Eyen iforve extensive use of soelar enerqgy would be possibls iFf ths southerly
partion of lots could be protected, making possible tha use of various

kinds of light reflectors, such as snow or light ooloursd paving, to in-
3 2 b o9

cof-top

¥

craase the amount of light reaching the south wall or the active
civ lat protection would alsc make possible the use of detached

13 fo arient the bullding ltsslf

inoorporated into 2 oresnhouse
g

Bl

swimning ool oo nther dstached bullding.
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be considarad by plsnners when deciding what deqree of protsection From
shading is possible and dasirable for a qlven arven, In particular, when
drafiing by-laws, svery effort should be made to offer protsction to exist-
ing selar uses.

.

"Perepactives’ seems to-envisage four basic fact situstion:

a municipality wishes to encourage use of solar energy in & now develope
ment; (2) where a municipelity is concerned to protect existing or planned
golar installatlons; (3) where it is dasired to protect as yat unclaimsd

salar possibilitiesy and (4) where an application iz made to consizuct

ch would not conform to zoning recuiremsnis in sams
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important resosct.
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Whether to give municipalities powsr to deal with the fourth g

to permit a ﬁdjt@ varisnce from zoning reguirements for construction of

will prekably have to

bae facad soonsy or latere 1t is not just a quastion of having some monstrous
“anomalous. Looking structure in a residential neighbourhoods, 1t is also a
guestion of permitting placement of & house at some unusual angls an iis

Lot inm an apea which nocmally tequirass uniform set-backs. Authority to
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The Planning Ack

It is recommegnded that subsectian 35 (1} orf The Planning Actabe amsndad

[

to aive municipalities authority to make by-laws providing forf (l) solar

2oning}y{2) an approval process for solar installations &u which would
{q)/‘%

result in a certificates of approval registrakleyagainst title; (3) the

variation of other zoning requirements wheraﬂthﬁa is necessary to {(4) pro-

tenct an approved solar installation or (b) kexprrayEagaxkRusaainiieniyg

O’x

U ds desivable to encourage the use of solar energy, and {(4) cone

trol of vegetation on private preperty in certsin limited situations,

Solar Zoning

fnd
o
=
3]

o

[

35 {

)

far authority to pass by-lows to protect acesss to light and alr.

Municipalitiss rely on zubseziisn paracraph - of The Blarpinag

2ws may ba ssed by the councils of

x

'S

» for regulating the cost or §
and the height, bulk; locatin
arsa, spaning, extermal desi
usa of buildings or structure
within the municipality or within any defined
area or aceas or upon land abutting on any

afined highway or part af a highuway, and the
minimum frantage and depth of the parcel
land and the proportion of the arez thersof
that sny buillding or struciure may ocoupy.

izm, floog
arantey and
be srsotaed

P

A bye-law Intsndad to protect access to sunlight wribtisn under this section

would surely be u?ltmg particularly 1If supported by ean enerqy =statsment

in the There would be Instances whare such a by-law would

e mecvfectly funciionsl from a technical point of view as well. This would
B teue Ffor Instance, of a major downtown developmsnt, whers the placement
of siructures Is negotiated with the bullder, and of some subdivisions.

[
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Howaver,

The
protection required for solar eccess has no necessary relationship with

%

iwedge of thres diman-

axigting strest 1aynuL or lot linas. -Tt-concern

sionol space immediotely to the south of any glVdi

5
:

1lld1ng§ sloping
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e t\\ pap s A
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skyward away from the bulldingg The width of {he wadge,vaerie sccording

[

to the number of hours of sunlight protected. Its slaps 43 governed by
whether the protection is to s roof collector, the south wall of ths bulld-

ing or an ares abt ground lsvel.

ThiEweans that

P

on land-use imposed Yor the protection of

{
{ort
olay accass wi

W

-be in addition to any existing bulilding rae-

strictions and could in certalin Instances gffectively stsrilize ownership

less authority to give exsmpticns from exisiing zoning require-~

broadened. To provide afxziiumsds for this, paswiziss soecific
must
brEsekdanx Sk L Ty

TR EE Rw. 1 &

aixawaankionxknxsakapaEre =y The Planning Au*/l It/

any arsa or areas

YampiauxBasnkan Approvals

=

& Innovations in the law should mash rcesdily with the lsgal Pframewovk that
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it may bacoms possibls to codify situetlons where a permit and certificata

af approval would lssue on the authority of the building depariment, pur-

suant to the reguiraments af a generallby-law, If such a system develops,

ths ganevsl by-law should provide for notice and 2 hearing for those affacted,

Registration of & certificate of approval against the title of affscted

= Fl
regisiration
land would have sult similar to/khaxgranking of an sasement for utilitles.

Tha owner could not build on his land

in 8 way which would intsrfers with

the transmission of

on the planting and growing of treas. Furtnermurug thess limitatbi

not nmecessarily affect only a readily measursd

time consuming bthough

building or ths naigh-

and§
huurhood ganerally.  They should bs renswable,where the neighbourhood hes

s i

rgmaingd stable, thers should be a presumption in Tavour of rensuwal.
MWJ,&ﬁgéﬁw/ég;/éflpﬁvﬁ'gz

T is--poconmandas
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“afapproval and the enforcement of their provisions against all subsaguent




Yariation of Zoning Renuliremsnts
Ing way of providing for the ssedsdxplanning flexibility nesdad to maks

optimal use of solar energy would be to parmit mUﬂlCLﬁal ulBS to paqs bym

laws varying the relevant items in pacagraphiidg,

is deemed necgssary to protect

ct an approved solar enerqy installation, or

\ vl . £ 05 i
where it is desireble to permit a proposed building to wutilize solar energye.
Use of the by~law malking process for these zoning variations is intended

to tnsure more thorough consideration and more public discussion than is

usially achisved when a Committes of Adjustment deals with 3 minovr varia-

tion, Use of the phrasecloqgy Ydeemad necessary” in the Tirst instance is

»

intended to give & nunicipelity the authority necessary t

to peotect an ine

staliatlion that is in existznce and that it has appraved. Use of the term
iz desirable’ in the second instance would place a grzater onous on the
zaning variation

I3 -

praponent of such a by.law, and on the planners, to show that the/uzz is

indeed desirable

It is recommended that s, 35 (1) 8. be-egded to The Planning Ack, paomitiing
municipalitiss to nass by-laws providing for veriation of zening reguire~
ments @ where this is deemad necassar Faeility
ar is deslirabls to enable
Shade Contrel

- , / (w/ LE A2 g s
A Furkhsr amendment Lo sscb brol
aver the height, location and dansity of tres=s on private propsrity in arzas

s .

zonad for sclar use, This is likely to be a very controvecsial measursg

and ee should, untll considerable experience has besn accunulatéd; bs a

Th

limitad % power, Established plantings shauld noh he affectsd, and, sinze

ZZ




it is not intendsd to make solar use mandatory, ownars could still plant)y
to shads thelr own buildings. However, the planting of tress in the critical

sactor to the south of an approved collector would bs controlled as to

location and speciss from the date when actyal nobtice of the application
K 2 < 2 XF

of approval is given, together with a copy of a plan showing the protected

gsector, to all owners and occupants of affected property,

1t

[
o

uggasted that the guality of the notice given is especially important
in the cass of contrel of vegetation. Barkrak Such control on privats

proveaviy, except where an easement for utilitiss has bae
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secoved, is novel and may not be widely understood at Fflrst, Future purchasars

[T
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aauld reeceive actual notice 2s 9 vesult of the registrabion aof the eertds

2

and a copy of the anlan.
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Largs Developments —wge-35g ~ ~E0@-taem

autlined shove, would also enlargs

ction 35a

U‘

the scops of gar developments and comes

5.35a(2) Where there plan in affact in
g municipali of thas municipality
in & by-law passad undar section 35 may, as a
condition of devalepment of redevelopmant of
land or buildings in the municipality aor in
any defined area or areas thersof, prohibit
or require the provision, malntenance and usa
af the tal1aw1ng facilities and matiers or any
of them and may reqgulate thz maintsnance and
usa af such icilftigs and matberss:

7. Convayance to the municlpality, withaout
cost, of easements rEﬂULrad for the cone
structinmg meintenance or improvement aof
any existing or nswly requirsd WEtPE@UU?bC59

2y land drainage works and sanitar
sewsyans fscilitiss on tha land,




rﬂqvagb 7« as onz af the things which could be Qﬁupymd
sl 3@“” : 24
o the municipality withoub cost, Thi 1g would be an @

of restrictive covenants im achieva the ssmz-end.. Itibrings in an element

&

public-enforcement which-might be worth considering.in the light of the

remedies presently available for privete enfoccemant of sumimisakubmloesy

N\ .. /}/j - '%gg i
both public and private rights. /ﬁd /éﬁ/tﬂ"? Lo
*\;;5/,/2:{’ 'Z;’,zgi;“ﬁ/) AT wﬂ’f.’/:z/‘{w:fj’ ,//Zv//}“f‘/ﬂ/%
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sunlinht, which would moke suchintsr ferancs bﬁih 3 publis and a privata
ElLS h « HE

nuisance, enforcabls by sither the site swner or the municipality.

3

Is suggested that lagislation as ocutlined abowe weuld hava an aguivalsnt

aeffect. The remedy for interference with an ¢
Both and a municipzali
sanca. Furthes,/o ratepayer/prassnt ly has
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the contravention o

by-law of a municipality or of a local
aaf, passed under thes authority of this
er gensral or special Ack, is contraw~
addition Lo zny other ramady and to any
posed by the by-law, such sontravention
trained by action at the instancs aof a
or the gorporstioan or local board,

ey

The ruls that the Atlorney Consral hasxaubheniiyximxssn nocmally has sols
autherity to prosscute public nulsances Is vary ald in Anglo-Canadisn law.
The Fact thak,3k Tor rsesons which are not relsvankt hbsvy, the resulbs-ars
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Great Britain would mot nezcese

bory ImoCanada than in Engla
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lagg-—gs

sarily notivata the province Lo pass this powsr over to municipalibiss. An

[ S o oy Dy e he - s TTEENE 440 e L. P s
soctors were affected. In thalt zzswy event, the casse would zound




is lacking in The fMunicipal Act, the right to claim a mandatecy injunction.

)

4

compslling the removel of any building or other structura ar any vegetation

which

contravaenss the by-law.
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