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CEPA AND THE FEDERAL HOUSE IN ORDER 

. 	INTRODUCTION 

The Canadian Environmental Protection Act (CEPA) is the government of Canada's 
principal environmental protection statute. At the time of its passage, CEPA was 
described as Canada's "first environmental bill of rights, and the most comprehensive 
piece of legislation in the western world .0  Unfortunately, the Act has not lived up to this 
promise. Indeed, it is difficult to identify ways in which environmental quality in Canada 
has, to date, been significantly affected by the existence of CEPA. 

This failure is due principally to two factors. First, and perhaps most importantly, 
the federal government has taken a very deferential approach to its role in environmental 
management within Canada. This problem is particularly evident in the "harmonization" 
project currently taking place under the auspices of the Canadian Council of Ministers of 
the Environment (CCME). The Canadian Institute for Environmental Law and Policy 
(CIELAP) is of the view that the federal government must adopt a more assertive 
approach to the exercise of its jurisdiction in the environmental field, in order to provide 
national leadership and ensure minimum levels of environmental protection for all 
Canadians. 

Secondly, the federal Department of the Environment has never fully accepted the 
regulatory mandate and role with which CEPA provided it. Rather, the department has 
continued to emphasize its traditional uadvisory" and 'promotional" approaches to its 
functions, and has been reluctant to enforce those regulations which have been made 
under CEPA with much vigour. If CEPA is to succeed, Environment Canada has to accept 
the regulatory role established for it by the statute, and act on this mandate. 

In addition to these two overriding points, CIELAP proposes extensive revisions to 
CEPA as currently drafted. These include a strengthening of public accountability 
mechanisms regarding to the use of federal-provincial intergovernmental agreements 
related to the Act, and the addition of a "citizen suit" provision to CEPA to assist in 
ensuring that the Act is adequately enforced. Further amendments are proposed to 
improve the assessment process for new chemical substances under CEPA and to 
increase opportunities for public participation in the process. A new biotechnology part 
for CEPA is also recommended. This would expand the range of evaluative criteria 
employed in the assessment of new biotechnology products, enhance the capacity of the 
federal government to control the use of biotechnology products, and provide greater 
opportunities for public input and involvement in the regulation of these products. 



The potential use Cl "economic° policy instruments under CEPA is examined in 
some detail. CIELAP has very serious concerns regarding the use of emission trading 
systems, particularly in relation to substances considered *toxic° for the purposes of 
CEPA. However, the Institute is strongly supportive of the use of taxes or charges on the 
use or manufacturing of "toxic" substances, both as a means of discouraging their use 
or manufacturing and as a means of funding environmental remediation and pollution 
prevention research and development programs. 

Finally, the issue of environmental management within the operations of the federal 
government itself is reviewed. CIELAP proposes a strengthening of the Minister of the 
Environment's capacity to address environmental management within the federal 
government. A requirement that each federal department develop an internal 
environmental management plan, whose implementation would be subject to review by 
the proposed federal Environmental Commissioner, is also proposed. 

II. 	THE ROLE OF THE FEDERAL GOVERNMENT IN THE PROTECTION OF THE 
CANADIMI ENVIRONMENT' 

Ttw Federal Governnuiiit%-; Approach 	iimaestic Enulroam2rrL21 Role 

Federal/provincial relations with respect to environmental protection have been 
strongly coloured by federal reluctance to stand on its constitutional authority to protect 
the environment. Yet the achievement of environmentally sustainable development in 
Canada will require a strong federal role. The federal government must exercise its 
authority to set minimum national quality standards for all Canadians. 

The federal government's jurisdiction over toxics is well-supported under several 
federal heads of power, some of which can provide needed constitutional support to 
others. The federal government's power to enact criminal law in respect of health, the 
peace, order and good government clause, the fisheries power, the spending power, the 
trade and commerce power, and the taxation power, separately and combined, provide 
the federal government with ample jurisdiction to enact minimum national environmental 
standards. 

In order to ensure that nothing in CEPA prevents a broad reading of the federal 
government's environmental jurisdiction, particularly its capacity to set minimum 
national standards, the preamble of CEPA be amended to explicitly state that 

1.Refer to Appendix 1 - The Constitution, Federal-Provincial Relations, 
Harmonization and CEPA, for a detailed discussion of these issues. 

2 

"...Whereas the Government of Canada in demonstrating national 
leadership should establish national environmentrl 4uality objectives, 
guidelines, codes of practice and standards...I 

Equivalency, Administrative and Intergovornmw.tzl Agreements and CEPA 

Equivalency, Administrative and intergovernmental agreements are a potentially 
useful mechanisms for facilitating federal-provincial cooperation in environmental 
management However, concerns exist regarding the extremely weak accountability 
mechanisms associated with the use of these agreements. 

In order to address these concerns CEPA should be amended to provide that 

the federal government's intention to negotiate an intergovernmental agreement 
is made public, through pre-publication, public consultation, and the publication 
of draft agreements in Part I of the Canada Gazette with appropriate comment 
periods; 

Once agreements have been concluded, they be published in the Canada Gazette 
part ll and indexed; 

all agreements require detailed annual reporting to Parliament on the 
administration and enforcement of federal laws or equivalent provincial laws; 

all agreements have sunset clauses requiring periodic review; and 

all agreements should permit the federal government to retain its right to 
prosecute under federal statutes when entering into such agreements. Mechanism 
permitting citizens who believe that enforcement by provincial officials is 
inadequate to petition for federal enforcement or to undertake private 
prosecutions, should also be included in agreements. 

Harmonization 

Although not currently addressed within CEPA, the 'harmonization" exercise 
presently being pursued through the Canadian Council of Ministers of the Environment 
(CCME) will have major implications for the future role of the federal government in 
environmental management in Canada. The harmonization initiative proposes to do 
something that has never been accomplished before: it attempts to establish dear, 
consistent, national environmental protection standards for Canada. 
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Unfortunately, the *harmonization* process currently under way under the auspices 
of the CCME raises a number of serious concerns, and cannot be endorsed in its present 
form. The justification presented in support of the effort (duplication and overlap) has yet 
to be fully demonstrated as a significant problem. In addition, the constitutional propriety 
of some of what is proposed as part of the exercise is open to question. Furthermore, 
the 'dynamics of the harmonization process among the provinces may lead to a "race for 
the bottom" and the adoption of lowest common denominator" standards. 

The likelihood of such an outcome is reinforced by the emphasis placed in the 
process on the concerns of business interests. The capacity of the process to result in 
constraints on the ability of provinces to raise standards independently and to adopt 
innovative policy approaches is also a major concern. 

However, perhaps the most serious flaw in the harmonization project is the 
underlying potential for the federal government to abdicate any meaningful role in 
environmental management in Canada. The federal government appears willing to limit 
itself to whatever role the provinces regard as being appropriate for it. Furthermore, the 
federal government appears to be distinctly unwilling to press the provinces to adopt 
standards or requirements beyond which they would be prepared to act upon on their 
own initiative. This raises questions regarding the federal government's future role in 
domestic environmental policy. 

The federal government must affirm the fact that it is interested in what happens 
to Canada's environment and will intervene to the full extent of its jurisdictional capacity 
when it feels it is necessary to do so. The establishment of minimum standards for 
environmental protection within Canada is dearly provided for by CEPA and other federal 
statutes. It is now up to the federal government to demonstrate the political will 
necessary to effectively futfil these responsibilities. 

The federal government must notv, 25 it reviews CEPA, confront the legacy of its 
reluctance to assert its legitimate jurisdiction to implement and enforce the Act As 
reviewed elsewhere in this submission, plans have been initiated to harmonize 
federal/provincial environmental regulation. There are also increasing international 
pressures to not only standardize regulations, but to coordinate them with the imperatives 
of sustainable development and pollution prevention as well. Environment Canada has 
shown some tentative interest in including these considerations in the CEPA Review. The 
challenge that now confronts the federal government is how it will demonstrate that it has 
preserved for itself the regulatory legitimacy that these initiatives will require. 

Environment Canada'3 DDpartmental rIfiandate 

3) 	The Department of the Environment must accept the regulator/ mandate provided 
to it by CEPA. The Department can no longer limit itself to an "advisory* and 
"promotional" role. CEPA provides the department with clear direction to provide 
for the life-cycle regulation of toxic substances in Canada and a number of 
additional regulatory functions. The department must accept and operationEdize 
these regulatory functions as part of its institutional mindset and core 
administrative policies. In the context of CEPA Environment Canada's mandate 
must now be recognized as being two-fold: 

1) 	to provide information clearly, and in a timely fashion to regulated 
industries; and 

to enforce compliance with the requirements of the legislation when it is 
necessary to do so. 

This regulatory mandate should be affirmed by the Standing Committee on 
Environment and Sustainable Development and by the government as a whole. 

HI. 	CEPA AND ENVIRONMENTAL LAW ENFORCEMENT2  

Environment Canada's enforcement practices fall far short of what could be 
realized under the CEPA. There has been, since before CEPA was passed, a marked 
reluctance on the part of the federal Department of the Environment to act fa a regulatory 
and enforcement body — a role which CEPA requires it to play. This reluctance, 
attributable in large part to the "advisory role originally conceived as the chief purpose 
of the Department of the Environment, that has resulted in .significant failures in CEPA's 
enforcement. Furthermore, the Act's weak enforcement record has negatively affected the 
perceived legitimacy of federal action in the field of environmental regulation. 

2.Refer to Appendix 2 - CEPA and Environmental Law Enforcement for a detailed 
discussion of these issues. 

Departmental Restructuring 

In order to operationalize this regulatory mandate Environment Canada's 
enforcement functions should be restructured. 

4) 	Following the model of the Ontario Ministry of Environment and Energy, 
information and promotion, and enforcement functions should be clearly 
separated. 

The need for Environment Canada to obtain permission from the Department of 
Justice to undertake prosecutions should be eliminated Rather prosecutions 
should be handled by Environment Canada's own legal services branch, as is the 
case with the Ontario Ministry of Environment and Energy. 



Investigative and legal services staff should be given greater authority to decide 
when to prosecute. 

Sanctions and Enforcement Powers 

7) 	The quasi-criminal sanctions currently contained in CEPA (ss.111-115) should be 
retained. The presence of these sanctions in the Act underline the value of 
respect for the environment itself and stigmatize behaviour causing serious 
damage to the environment 

Consistent with the affirmation of Environment Canada's regulatory mandate 
through CEPA inspectors' powers under CEPA (ss.100-110) should be expanded 
to include: 

the authority to issue "cease and desist' or "stop" orders to oblige a• 
regulated party to stop an illegal 'activity, without the requirement for formal 
court action; 

the authority to issue preventative orders to require reguIrted parties to take 
preventative or corrective action before a violation actually occurs; 

• the authority to require regulated parties to report on how they have 
complied with "cease and desist' or "stop" orders or preventative orders; 

• the authority to gain entry where an owner refuses consent; and 

the right to serve subpoenas and summons in accordance with s.509(2) 
and s.701(1) of the Criminal Code. 

A Ciazn Suit Provision for CEPA 

In addition to the strengthening of the enforcement functions within Environment 
Canada, we propose a further enforcement tool: citizen suits. A citizen suit provision 
would allow citizens to be the "eyes and ears" of the government — assisting in the 
implementation of a clearly articulated enforcement and compliance policy. 

9) 	CEPA should be amended to permit citizen suits to ensure that the requirements 
of CEPA and any regulations made under the Act are met. A separate provision 
should be included in CEPA with the following features: 

a clear articulation of any person's right to bring an enforcement action,  

subject to proof of an offence, or imminent offence, on bahnce of 
probabilities; 

provide for the granting of injunctions ordering the person named in such 
actions to refrain from any action that may constitute Or be directed towards 
the commission of an offence under CEPA or to do anything necessaryto 
prevent the commission of an offence under CEPA; 

where CEPA has been contravened, the person named in an application 
can be required to develop and implement a restoration plan to repo''r any 
damage caused to the environment in the course of the violation of CEPA; 

permits citizens to share in penalties levied against the wrong-doer upon 
conviction; 

in the event that the Attorney-General decides to pursue the case, the 
citizen, or citizens' group, should be entitled to remain a party to the 
prosecution; 

in the event that the Attorney General settles the case without formal legal 
proceedings, the citizen should be entitled to participate in the settlement 
negotiations and should be entitled to become a party to any agreement 
signed; 

specifically stipulate that the court consider whether the case is a test case 
or raises ,ä novel point of law, in making cost awards in relation to citizen 
suit actione; 

makes available interim cost awards to citizen enforcers; 

creates a fund to assist citizen enforcement actions; and 

requires that where equivalency agreementt are permitted under CEPA the 
test for equivalency include the provision of citizen suits under the 
`equivalent' provincial law. 

CEPA AND CHEMICAL. NEW SUBSTANCES3  

The new substances provisions of CEPA are among the most important aspects 

3. Refer to Appendix 3- CEPA, Chemical New Substances and Biotechnology, Part 
II for a detailed discussion of these issues. 
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of the Act. Their significance is due to two principal features. First, the pre-commercial 
evaluation of new substances is the ultimate preventative activity. Rather than waiting for 
substances to cause damage to the environment or human health, new substances can 
be assessed and, if necessary, their use controlled, to prevent such outcomes. Secondly,,  
the CEPA new substances provisions are not limited to the assessment of new chemicals. 
Other new "substances," such as biotechnology products, can also be assessed through 
the Act. In fact, CEPA was the first environmental statute in Canada to specifically 
recognize biotechnology products as a distinct category of substances. 

The screening of new substances prior to commercialization is an ideal opportunity 
to apply the principles of pollution prevention and a precautionary approach to the 
management of potentially harmful substances. These provisions of the Act should be 
used to provide clear signals to industry regarding the types of new substances which 
are likely to be approved for use in Canada, and the characteristiCs of substances which 
will result in prohibitions or severe restrictions on use. This would provide direction to 
firms in terms of their investment and research and development decisions. 

However, the CEPA new substances provisions, as presently drafted, suffer from 
a number of significant substantive and procedural weaknesses which make the 
achievement of this goal difficult. In particular, the relationship between the new 
substances provisions of CEPA and similar provisions contained in other statutes must 
be clarified, and the status of the CEPA provisions as providing a minimum assessment 
standard for all new substances affirmed. In addition, opportunities for public participation 
in the new substances assessment and approval process must be strengthened, as well 
• as public access to information regarding new substances. The Act must also be 
amended to widen the scope of the assessment of the potential environmental and health 
effects of new chemical substances, strengthen the ability of the federal government to 
deal with substances 'suspected of toxicity" or for which inadequate information to assess 
exists, provide clear provisions regarding the authorization and regulation of field tests 
of new substances, provide for more realistic assessment time frames, and to ensure the 
full assessment of substances intended for export from Canada. 

In this context, we make the following recommendations: 

The Definition of 'Toxicity' 

10) 	The definition of "toxic" for the purposes of CEPA should be refined to stress the 
intrinsic characteristics of a substance in terms of its potential to cause harm to 
the environment or human health, rather evidence of its presence in the  

environment in sufficient quantity or concentration to cause "toxic' ecf.3.4  

11) CEPA should be amended to require that new substances found to be 'toxic' for 
the purposes of CEPA be placed on the Toxic Substances List 

A Sunrise Protocol 

12) CEPA should be amended to require that new substances which are persistent, 
bioaccumulative and "toxic" not be allowed to be manufactured, imported or used 
in Canada (a "sunrise" clause). Thresholds for persistence and bioaccumulation 
should be established through regulation. Exemptions to the 'sunrise" clause 
should only be allowed in exceptional circumstances. 

13) Pollution prevention plans, acceptable to the Minister, of the Environment;' should 
be required ,to be developed by notifying parties for "toxic" substances whose use 
or manufacture are not prohibited through the "sunrise' protocol, prior to their use 
or manufacturing being permitted within Canada. 

Th 	•1Mier Ap netz D] !EPA 1\13W Substances Froidsions an] Cater Sttart-- 

14) Explicit criteria for establishing the equivalency of other statutes for new 
substances notification and assessment purposes should be included in the CEPA 
new substances provisions. These criteria should include: 

• requirements that notice be given prior to the import, manufacture or sale 
of a substance and for an assessment of whether it would be considered 
"toxic" for the purposes of CEPA; 
provisions for public participation in the notification and assessment 
process equivalent to those contained in CEPA; and 
the availability of federal control options for substances found to be 'toxic" 
or suspected of being "toxic" equivalent in scope to those available under 
CEPA 

15) 	CEPA should be amended to require the Governor in Council to publish a fist of • 

statutes considered equivalent to CEPA for the purposes of new substances 
assessments. 

4.A supplemental submission on the issue of the definition of 'toxicity" will be provided 
by the Standing Committee by the CEN Toxics Caucus. 
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16) CEPA should be amended to ensure that the assessment of new substances 
includes consideration of the potential health and environmental effects of by-
products arising from the production, use, storage or environmental exposure of 
a new substance. 

Status of Substeaceo 'Suspected of Toxicity." 

17) The capacity of the federal government to control the manufacture, or import of 
substances "suspected of toxicity should be strengthened Prohibitions on the 
import or manufacturing of substances found to be in this category should be 
permitted to remain in force beyond the two year time limit currently provided by 
CEPA, so long as the substance continues to be "suspected of toxicity." Requests 

• for Boards of Review on the status of substances "suspected of toxicity should 
• be permitted two years after the imposition of a prohibition on the import or 

manufaCturing of such a substance. 

Status of SubstiLIces Fo:' 1.1  ich l 	quate information Exists to ilA_L; 	rTo:kity.' 

18) CEPA should be amended to permit the minister to maintain prohibitions on the 
importing or manufacturing of a new substance until sufficient information is 
provided to permit an assessment of the "toxicity of the new substance. This 
approach would follow that taken in the Pest Control Products Regulations 
regarding the registration of pesticides in such circumstances. 

Assessment of Substances for Export Only 

19) CEPA should be amended to ensure that new substances intended for export are 
assessed for "toxicity in the same way as substances intended for domestic use. 
The export of products subject to prohibitions on manufacturing or use in Canada 
should not be permitted. Similarly, substances subject b conditions on use or 
processing in Canada should not be permitted to be exported for uses or 
processes which are not permitted in Canada. 

Assessment Timeframo3 

20) The default assessment time limits for assessment contained in sections 32(2) and 
29(2) should be extended to a minimum of one hundred eighty days. 

Field In !levy Susan 	1,!AcIf 

21) CEPA should be amended to require that field tests of new substances receive a 
specific approval under CEPA. The minister should be permitted to approve tests, 
approve tests subject to conditions, or to refuse to permit a test. Failure to follow 
the conditions of a test approval should constitute an offence under CEPA. 
Failures to follow laboratory procedures required by regulations made under s.32 
of CEPA should also constitute an offence under CEPA 

Public Participation in Decision-Making 

22) CEPA should be amended to require public notice in the Canada Gazette when: 

notification information packages are received by Environment Canada and 
Health Canada regarding new substances; and 	• 

• field tests involving the open environmental release of a new substance are 
proposed. 

In addition to providing notice in the Canada Gazette, the minister should be 
permitted to provide public notice of an impending decision under CEPA in any 
other manner which he or she feels appropriate. 

23) Public comment periods of not less than sixty days should be provided following 
all public notices provided under CEPA. 

24) Public Notice of proposals for field tests involving the environmental release of 
new substances should be required to be published in a newspaper of general 
circulation in vicinity of the test Requirements for the direct notification of the 
owners and occupiers of lands adjacent to a test site should also be included. 

25). CEPA should be amended to permit any person to file a notice of objection 
requesting a Board of Review regarding: 

the addition of substances to the DSL (s.30); 
the waiving of information requirements (s.26); 
the approval with conditions or when prohibitions or conditions regarding 
substances suspected of being "toxic" are varied or rescinded (s.29); 
the approval of field tests of new substances, particularly those involving 
open release into the environment; and 
the need for a regulation to prohibit or control the use, manufacture, 
processing, sale, offering for sale, import or export of a "toxic" substance 
or a product containing a "toxic" substance, 

10 



26) Under each of these circumstances a Board of Review ihould be required to be 
established, except for when the request can be shown to be frivolous or 
vexatious. Ministers should be required to respond to a notice of objection 
requesting the establishment of Boards of Review within thirty days of receiving 
the request. 

27) CEPA should be amended to provide for intervenor funding assistance to bona 
fide public interest intervenors in CEPA Board of Review Proceedings. A fund 
should be established to provide for intervenor funding awards. This might be 
funded through fines imposed in relation to offences under CEPA charges 
imposed in the use of "toxic chemicals, and the imposition of user fees for the 
new substance notifications and assessments. 

Access to Information 

28) To avoid abuse of its confidentiality provisions, CEPA should be amended to 
provide that 

the definition of what can be kept confidential be narrowed to include only 
"trade secrets;H 

the claimant for confidentiality be required to provide supportive evidence 
of confidentiality when making a claim; 

requests for confidentiality on the identities of substances which will, or 
may be, released into the environment, not be permitted; 

requests for confidentiality should not be permitted regarding information 
on toxicology, ecological effects, epidemiology or health and safety 
studies; and 

there be a public appeal process regarding determinations that information 
is confidential. 

V. 	CEPA AND BIOTECHNOLOGY PRODUCTS5  

The current new substances provisions of CEPA are designed to include 
biotechnology products as well as new chemicals. However, the regulation of new 

5.Refer to Appendix 3- CEPA, Chemical New Substances and Biotechnology, Part 
III, for a detailed discussion of these issues. 
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biotechnology products presents a number of special challenges beyond those provlead 
by new chemical substance. Indeed, Environment Canada and Health Canada have 
recognized biotechnology products as a unique category of new substances. The 
departments have been developing a separate notification regulation of biotechnology 
products under section 32 of CEPA. A commitment to establish a national regulatory 
regime to address the environmental risks of the biotechnology industry by 1995 was 
made in the federal government's Green Plan. 

Biotechnology products present a number of special environmental and health 
risks which distinguish them from traditional chemical substances. Two major areas of 
concern have been identified in this regard: 

Many biotechnology products include life-forms which are self-replicating. Once 
released into the environment, they can reproduce, spread and mutate and 
transfer genetic material. The control of biotechnology products, and their genetic 
material, once in the environment, will therefore be difficult, if not impossible. 

(b) The technologies employed in the development of many new biotechnology 
products have only emerged over the past twenty years (especially recombinant 
DNA and cell fusion technologies). The evaluation of such products for potential 
environmental damage is surrounded by a great deal of uncertainty. Indeed, the 
scientific literature reflects wide concerns regarding the lack of adequate 
methodologies and data to properly assess the environmental and health effects 
of the products of biotechnology. 

Methods of predicting the consequences of deliberate introduction of new life 
forms in the environment are still under development The potential risks associated with 
biotechnology products are often described as being of a low probability, high 
consequence risk." In other words, although the chances of something going wrong may 
be very slight, if something does go wrong, the ecological consequences may be 
tremendous. In addition, concerns have been expressed by a wide range of stakeholders 
regarding the value and purpose of many of the emerging applications of biotechnology 
which may be released into the environment. 

The "toxicity" test forms the basis for CEPA's regulation of new substances. New 
substances must be found "toxic" under the definition employed by CEPA in order to be 
regulated under the Act. A number of problems have been identified with the definition 
and application of the concept of "toxicity" under CEPA in relation to chemical 
substances. Furthermore, the "toxicity" standard, as it is presently applied in the context 
of chemical substances appears to be too narrow an evaluative structure in relation to the 
potential scope of the effects of the use of biotechnology products. In addition, it is an 
excessively stringent test in relation to the level of uncertainty regarding the environmental 
and health effects of these products. This is especially true with respect to the potential 
long-term, indirect and cumulative environmental and health risks associated with 

13 



biotechnology products. 

The "toxic" standard employed in CEPA was largely developed for the purpose of 
establishing federal constitutional authority to regulate potentially harmful chemical 
substances. It was intended to define a distinct and bounded category of substances to 
be controlled through the federal parliament's general power to legislate for the Peace, 
Order and Good Government of Canada. However, the federal authority to regulate 
biotechnology products may not require the establishment of 'toxicity," as is the case with 
chemical products. Federal jurisdiction over new subjects with national dimensions, and 
over Agriculture, Fisheries, Trade and Commerce, and criminal taw in relation to public 
health, may provide the basis for federal regulatory authority over biotechnology products 
independent of "toxicity." Furthermore, those few provinces which have considered the 
regulation of biotechnology products appear to be prepared to concede primary 
responsibility for their assessment and approval for use in Canada to the federal 
government. A division of responsibility similar to that which has emerged regarding 
pesticides, in which the federal government assesses and registers products for general 
use in Canada, and the provinces authorize specific applications, may be envisioned for 
biotechnology products which might be released into the environment. 

The unique characteristics of many biotechnology products as life forms, the level 
of uncertainty regarding the assessment of their potential environmental and human 
health impacts, and lack of consensus regarding the value of many of their applications 
makes apparent the need to address these products differently from chemical new 
substances under CEPA. 

A i\law Biotechnology Part for CEPA 

29) A new and separate part of CEPA should be enacted to deal specifically with 
biotechnology products.* This pan would, in effect, establish a federal registration 
and regulatory system for biotechnology products which may enter the Canadian 
environment or be exported from Canada. 

The major features of this part would include the following. 

Scope 

30) The biotechnology part of CEPA would regulate au releases of genetically 
engineered organisms, and releases of naturally-occuning organisms into habitats 
in which they do not occur naturally, or in quantities or concentrations beyond 
those in which they naturally occur. Notification and assessment requirements 
would be established to cover all stages of product development in which 
environmental releases might occur, from laboratory research to  

commercialization. 

The Relationship Between CEPA,  and Other Statutes Regulating Blotechrrkry 
Products 

31) 	As is proposed with respect to new chemicals, biotechnology products could 
continue exempted from the requirements of the CEPA notification and 
assessment process, if they are regulated through another statute which clearly 
provides for an equivalent process. Criteria for equivalency should include: 

requirements that notice be given prior to the testing, import, manufacture, 
use or sale of the substances and for an assessment of the: 

purpose; 
• efficacy; 
• direct, indirect and cumulative environmental and human health 

impacts; and 
availability of alternatives to the biotechnology product; 

provisions for public participation in the notice and assessment process 
equivalent to those contained in the CEPA biotechnology part; and 
the availability of federal control options equivalent in scope to those 
available under the CEPA biotechnology part 

32) The Governor in Council should be required to publish a list of statutes 
considered equivalent to CEPA for the purpose of the assessment of new 
biotechnology products. 

Field Tests and Laboratory Procedures 

33) Field tests of new biotechnology products should require a specific approval 
under CEPA. The minister should be permitted to approve tests, approve tests 
subject to conditions, or to refuse to permit a test. Failure to follow the conditions 
of a test approval should constitute an offense under CEPA. 

34) Notice of proposals for field tests would be required to be published in a 
newspaper of general circulation in vicinity of the test Requirements for the direct 
notification of the owners and occupiers of lands adjacent to the test site should 
also be included A comment period of not less than sixty days should follow 
notice of a proposed field test. Mechanisms to provide for the filing of notices of 
objection and the establishment of Boards of Review in the event that members 
of the public object to the conduct of a field test are also required 

35) The capacity of the Governor-in-Council to make regulations regarding laboratory 
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procedures regarding biotechnology products should be clearly established. 
Failures to follow laboratory procedures required by regulations should constitute 
an offense under CEPA. 

Assessment Criteria 

36) 	In determining whether to approve, approve with conditions or prohibit the use, 
manufacturing, processing, sale, offering for sale, import or export of a new 
biotechnology product or products containing the new biotechnology product, the 
minster should consider 

the information received from the proponents; 
comments received from members of the public; and 
information available from any other source regarding: 

the purpose for which the biotechnology product has been 
developed; 
the effectiveness of the product for its intended purpose; 
the biological and ecological characteristics of the biotechnology 
product 

• the potential immediate and long-term direct and indirect 
environmental and human health effects of the product, including 
the cumulative effects of commercial scale use and impacts on 
biodiversity; 

• the availability and likely effectiveness of monitoring, control, waste 
treatment and emergency response plans with respect to the 
product; and 
the availability of alternative means of achieving the product's 
purpose which may pose lower environmental and health risks. 

37) 	Products whose assessment demonstrates: 

• the potential for harm to human health or the environment; 
• ineffectiveness for their intended purpose; 

the availability of alternatives which have a lower potential for harm to the 
environment or human health; or 

• whose intended purpose is found to not to serve the public interest, 

should not be approved for use or manufacturing in Canada. 

Public F2Eticipation li L)aci-lon-Inlcing 

38) The public participation provisions of the biotechnology product assessment 
process would parallel those proposed for the assessment of new chemical 
substances under CEPA. This would include: 

public notification when applications for the approval of the 
manufacture, use, import or export of new biotechnology 
products, or products containing new biotechnology products 
are made, in the Canada Gazette. 
provision of a public comment period of not less than ninety days following 
the notice; 
public access to the information submitted in response to the information 
requirements regarding new biotechnology products in a manner consistent 
with the principles outlined in the Chemical New Substances section of this 
submission (Recommendation 28). 

39) Notice of the minister's decision regarding the approval for use or manufacturing 
in Canada of a new biotechnology product would be provided in the Canada 
Gazette, to the applicant, and to any person who made a comment during the 
public comment period. A decision to approve or approve with conditions would 
not take effect for a period of thirty days to provide an opportunity for any person 
to file a notice of objection requesting the establishment of a Board of Review. 
Notice and opportunities to file notices of objection should also be available when 
the variations to approvals, approvals with conditions or prohibitions are proposed. 

40) Procedures for Boards of Review regarding biotechnology products would follow 
those proposed for Boards of Review regarding chemical new substances 
(Recommendations 26 and 27). Boards would have to be established unless the 
request is frivolous or vexatious, approvals should be suspended until any notice 
of objection is resolved, and intervenor funding should be provided for bona fide 
public interest intervenors. 

Biotechnology Environmental Release Database 

41) The establishment of a data-base on the environmental release of all 
biotechnology products in Canada should be provided for. All environmental 
releases should be required to be entered into the data base, and members of the 
public should have direct access to the data base. 

This proposal for the establishment of a separate biotechnology part of CEPA is 
intended to provide the basis of a regulatory structure for biotechnology products which 
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would ensure the protection of environmental integrity and human health, and strengthen 
public confidence in the government of Canada's evaluative and regulatory processes for 
these products. 

VI. 	CEPA AND ECONOMIC INSTRUMENTS6  

As our understanding of the underlying economic and political causes of 
environmental degradation increases, it has become apparent that it is necessary to 
expand the range of tools which we employ to protect the integrity of the environment. 
In this context, "economic" policy instruments, such as the imposition of taxes on 
environmentally harmful activities, and the creation of markets for permits to emit 
pollutants, have attracted growing interest over the past few years. 

Economic instruments have been incorrectly touted both as "voluntary" 
mechanisms and as enforcement tools. Economic instruments, such as environmental 
taxes and tradeable permits, are defined, for the purposes of this discussion, as those 
instruments having the potential to alter behaviour by providing monetary incentives to 
reduce and/or, eliminate the creation and discharge of contaminants. Economic 
incentives, such as subsidies, can also alter behaviour, yet they do so through 
encouragement, rather than as parts of regulatory systems. 

There are several critical prerequisites for a successful regulatory regime whith 
includes the use of economic instruments. The first requirement is a discharge 
monitoring system that allows both the firm and the regulators to measure accurately total 
discharges and any reduction in discharges for the purposes of approving a trade or 
levying a tax. Secondly, dearly enforceable environmental quality standards, must be 
established to serve as baselines for a minimum level of environmental quality that have 
to be met at all times. These points highlight one of the fundamental obstacles to the use 
of tradeable permits and discharges fees under CEPA: the general paucity of permitting 
provisions in the Act. 

Economic instruments can be used to supplement traditional regulatory systems. 
They cannot, however, replace such systems. Furthermore, it is essential, that economic 
instruments be designed very carefully to promote pollution prevention. Instruments of 
this nature must be supported by detailed enactments, which dearly establish all of the 
necessary aspects of the system. This would be especially important in the case of 
tradeable permit systems. Adequate provisions for monitoring and enforcement must also 
be made. 

6.Refer to Appendix 4- CEPA and Economic instruments, for a detailed discussion 
of these issues. 
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Emissions Trading 

Experience with emission trading systems is extremely limited and their 
effectiveness is a matter of considerable arguement. The practicality of implementing such 
systems successfully is a matter open to serious question. Trading systems require 
extensive and complex administrative, monitoring and enforcement structures, and their 
potential environmental and economic effectiveness, even when such mechanisms are 
in place, is the subject of continuing debate. 

In the context of CEPA, the dearth of permitting provisions under the Act presents 
a major problem in the design and implementation of a trading system at the federal level. 
To what federal permission would the tradeable permits attach? In light of the problems 
surrounding the use of tradeable permit regimes, particularly with respect to local 
loading" effects, the authorization of the trading of ocean dumping permits, the only 
formal approval presently granted under , CEPA, cannot be recommended. 

The problem of "local loading" and numbers of potential sources of emissions also 
render trading systems inappropriate for the management substances considered "toxic" 
for the purposes of CEPA. The maintenance of the integrity of the environment should not 
be placed at risk to achieve theoretical promises of economic efficiency. 

There is, theoretically, a potential federal role in management of a trading system 
regarding non-"toxic" air emissions which permits interprovincial trades. However, in 
addition to overcoming the extensive administrative, enforcement, monitoring and 
distributive problems associated with trading systems, the federal and provincial 
governments would be required to work together in a manner unprecedented in the 
Canadian environmental policy experience in order to establish such a system. Legislative 
provisions to implement a system of this nature could not be considered until a complete 
system design, acceptable to all stakeholders, was developed. 

42) CEPA should not be amended to permit the trading of ocean dumping permits or 
emission trading involving substances considered 'toxic" for the purposes of 
CEPA 

Fees and Charges 

The imposition of discharge fees under CEPA may present a number of problems, 
especially in relation to the absence of federal discharge permitting systems, except for 
ocean dumping, and the potential of federal discharge fees to interfere with provincial 
environmental permitting systems. Charges levied on the manufacture, use, or processing 
of "toxic" substances would avoid the possibility of interference with provincial jurisdiction, 
and provide incentives to reduce the manufacturing or use of such substances. 

43) Section 34 of CEPA should be amended to permit imposition of charges on use, 
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processing, manufacturing, sale, import, or export of a *toxic' substance or 
products containing a "toxic" substance. 

Revenues raised from such charges should be employed to finance federal 
contributions to the National Contaminated Sites Rehabilitation Program. Revenues 
might also be used to support the development and diffusion of skills and 
technologies related to pollution prevention within Canada. 

VII. CEPA AND THE FEDERAL HOUSE IN ORDER7  

It is widely accepted that the federal government has failed in its declared goal of, 
demonstrating moral leadership in the field of environmental protection. It has not made 
the implementation of Part IV of CEPA a high priority, and has relied almost entirely on 
a voluntary approach to compliance. In order to address this failure we make the 
following recommendations. 

45) 	CEPA should be amended to permit, on the recommendation of the Minister of the 
Environment, the Governor in Council to make regulations for the purpose of the 
protection of the environment with respect to federal works, undertakings or lands. 
Such regulations would take precedence over any other regulations resulting in 
environmental protection applying to federal works, undertakings or lands made 
under any other Act of Parliament 

46 	CEPA should be amended to permit, on recommendation of the federal Minister 
of the Environment, the Governor in Council to make regulations for the protection 
of the environment with respect to the activities and operations of federal 
departments, boards, agencies and, where appropriate, corporations named in 
Schedule III of the Financial Administration Act. 

47) The Minister of the Environment should be permitted to make "Environmental 
Protection Orders" for the purpose of protection of the environment with respect 
to federal works, undertakings or lands, and with respect to the activities and 
operations of federal departments, boards, agencies and Financial Administration 
Act Schedule III corporations in the absence of regulations made for this purpose 
by the Governor in Council. Such orders should be legally binding instruments. 

48 	CEPA should be amended to require that each federal department, board, agency 
and Financial Administration Act Schedule III Crown corporation develop an 
environmental management plan. Initial plans should be required to be in place 

7.Refer to Appendix 5 - CEPA and the Federal House in Order for a detailed 
discussion of these issues.  

Within one year of coming into force of the amendments to CEPA. CEPA should 
also require that, once in place, Environmental Management Plans be reviewed 
publicly every four years. 

Each Environmental Management Plan would outline: 

The key environmental issues facing the department, board, agency or 
corporation in its operations and activities; and 

an implementation plan to ensure that in its operations and activities the 
department, board, agency or corporation: 

practices and promotes pollution prevention through the reduction 
and elimination of the use, generation or release of pollutants into 
the environment; 
practices and promotes natural resource conservation through 
energy efficiency, water efficiency and waste reduction, reuse, 
recycling and composting; . 
protects and enhances biodiversity; 
promotes the conservation, protection and enhancement of 
ecosystem integrity; and 
protects environmentally sensitive areas. 

The adequacy of Environmental Management Plans and compliance with 
requirements could be regularly reviewed and reported upon by the proposed 
federal Environmental Commissioner. 

VIII FIVE ,YEAR PARLIAMENTARY REVIEWS OF THE PROVISIONS AND 
OPERATION OF CEPA 

49) 	CEPA should be amended to require a comprehensive review of the provisions 
and operation of the Act every five years by such committee of the House of 
Commons, or of both Houses of Parliament, as may be designated or established 
by Parliament for this purpose. 

IX. CONCLUSIONS 

• To date, CEPA's impact on environmental protection in Canada has been a major 
disappointment. This failure ,arises from fundamental problems related to the federal 
government's approach to its role in environmental protection within Canada, and 
Environment Canada's unwillingness to act on the regulatory mandate provided to it by 
CEPA. These issues cannot be fully addressed through amendments to Act Rather, 
action at the political level is required. 
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In addition, CEPA is in need of major revisions to strengthen the enforcement of 
federal environmental statutes, increase public participation in decision-making, improve 
accountability for decisions made under the Act, enhance the capacity of the federal 
government to regulate "toxic" substances and biotechnology products, and widen the 
range of tools available to the federal government in these tasks. 

CIELAP anticipates that the review and reform of CEPA will be the major 
environmental legislative initiative of the federal government in the next two years. We 
hope that our submission will be of assistance to the Standing Committee in its work, and 
look forward to further opportunities to contribute to this important process. 
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THE CONSTITUTION, FEDERAL-PROVINCIAL RELATIONS, HARMONIZATION 
AND CEPA 

. 	INTRODUCTION 

In its document providing an overview of the issues for CEPA review,' 
Environment Canada identifies sustainable development and the coordination and 
harmonization of federal and provincial legislative and regulatory initiatives as two key 
issues. This paper ,explores the issues of constitutional basis of the federal role in 
environmental management, intergovernmental relations and the "harmonization" exercise 
currently being conducted under the auspices of the Canadian Council of Ministers of the 
Environment (CCME) in the context of sustainable development. 

A brief overview of how governmental responsibility for environmental protection 
is allocated under the Canadian Constitution is provided. This is followed by a review of 
the past and current state of federal-provincial relations with respect to the environment 
This review concludes that cooperation has been the exception rather than the rule in the 
environmental field. 

Intergovernmental agreements are identified as an important exception to the 
general history of federal/provincial non-cooperation. Unfortunately, where the federal 
and provincial government have come to agreements to share responsibility for 
environmental protection, the results have been disappointing. These agreements present 
Canadian citizens with a number of challenges, as being administrative in nature, they 
require neither public comment nor review, and there are no mechanisms within them by 
which citizens can compel enforcement of the legislation to which the agreements apply. 

Although not currently addressed within CEPA, the "harmonization" exercise 
presently being pursued through the CCME will have major implications for the future role 
of the federal government in environmental management in Canada. The harmonization 
initiative proposes to do something that has never been accomplished before: it attempts 
to establish clear, consistent, national environmental protection standards for Canada. 
However, given the poor past . record of federal/provincial cooperation, and federal 
government's weak , approach to its national role, the harmonization project has the 
potential to result in a "race for the bottom." The national standards achieved under 
harmonization may be whatever the lowest provincial standards are now. 

Throughout the discussion, it is apparent Federal/provincial relations have been 
strongly coloured by federal reluctance to stand on its constitutional authority to protect 
the environment. Yet the achievement of environmentally sustainable development in 
Canada will require a strong federal role. The federal' government must exercise its 
authority to set minimum national environmental protection standards for all Canadians. 
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profound concern that the constitution should not limit the ability of Canadian 
governments to adequately regulate environmental matters.4  Furthermore, the balance 
of these writers affirm the necessity for a strong federal role in environmental 
management. 

That the enactment of CEPA was intended to provide this strong federal• role in 
relation to the regulation of toxics is not disputed! Similarly, it is not disputed, at least 
by the environmental community and some constitutional scholars, that CEPA has not 
lived up to its potential in terms of the ecological necessity to provide comprehensive 
management of toxics in the Canadian environment! Finally, it is clear that the 
constitutional mandate of CEPA should be reviewed in light of the imperative of a pollution 
prevention approach.7  

• What follows is a brief discussion of general constitutional law principles as well as 
a brief overview of the most important federal powers over the environment. The general 
principles provide the basis rules for constitutional interpretation and are provided here 
to demonstrate that such interpretation is not a simple question of deciding whether an 
impugned provision or regulation is local or national in scope! 

Gener.;.' Vinciples of ConstituCanal Law 

W-Tlf 
The Nature of the Division of Powers 

Theoretically, most of the division of powers pursuant to sections 91 and 92 of the 
Constitution Act, 1867 are supposed to "exhaustive" and "exclusive"; meaning that in 
respect of the powers enumerated therein, each government is supreme within its own 
sphere. As a practical matter generally, and particularly with respect to environmental 
matters, there is considerable overlapping jurisdiction, or "concurrency". The doctrine of 
concurrency allows the legislative competence of both levels of government to coexist as 
long as there is no direct conflice, and belies the notion of exclusivity. 

Pith and Substance 

II. 	FEDERAL JURISDICTION AND CEPA 

The extent to which the Constitution of Canada affects the regulatory powers of 
the federal and provincial governments used to be an esoteric subject matter -- the 
province of constitutional scholars in their ivory towers. No longer can this be said to be 
true, as the average Canadian, including the average bureaucrat and politician, has been 
subjected to more constitutional debate during the past few years than they would likely 
have ever desired. That being said, it is necessary here to reiterate a summary of the 
division of powers as it relates to the federal government's management of the 
environment. 

Constitutional law, even with its recent infamy, still remains one of the most 
complex areas of jurisprudence. Thus while we attempt to present a synopsis of the 
relevant constitutional issues pertaining to the CEPA review, this discussion should in no 
way be considered to be a comprehensive legal opinion.2  Discussion of constitutional 
law is worse than useless in a vacuum; therefore our primary recommendation at the 
outset is that the Standing Committee refer specific questions of constitutional law to a 
panel of well-known and respected constitutional and environmental experts, including 
lawyers from outside the federal and provincial governments. Moreover, we heartily 
recommend that this advisory panel be struck with the mandate to recommend how 
CEPA reform can be accomplished under the constraints of the constitution; rather than 
encouraging yet another negative pronouncement on why the federal government cannot 
do what it must do to protect the health and environment of all Canadians. Our 
constitution is a "living tree" with flexibility to serve many generations of Canadians. What 
we have been lacking is the vision and innovation to use our constitution in this way. 
Instead, we allow our politicians and bureaucrats to pass the "jurisdictional buck" back 
and forth, most often behind closed doors without the public's input. 

As should be well-known by all Canadians at this point, the Constitution of Canada 
has two distinct parts; the Constitution Act, 1867 contains the division of powers between 
the federal and the provincial governments and the Constitution Act, 1982, contains the 
Canadian Charter of Rights and Freedoms. Both parts affect the manner in which 
environmental regulation can be implemented. The division of powers provides the 
blueprint for which level of government is entitled to regulate in any specific subject 
matter, while the Charter constrains the manner in which each government can apply their 
laws to individuals. 

The division of powers presents the largest obstacle to a comprehensive federal 
environmental regulatory framework, although many hold the opinion that this obstacle 
is more perceived than rea1.3  A growing body of scholarly papers have addressed the 
'constitutional division of powers over the environment, indicating at the very least the  

When courts are faced with the question of jurisdictional competence, the first 
threshold to cross is to determine the "pith and substance" of the impugned law. This 
inquiry leads to the determination of the Most important feature of the law for the 
purposes of classification according to the division of powers10; taking into 
consideration both the purpose and effect of the law. 

The application of the pith and substance doctrine allows one level of government 
o enact laws that impact substantially, on matters outside its jurisdiction.11  In such 



situations, the court finds that the impact on the other government's jurisdiction is 
permissible as it is merely "incidental" to the constitutionally valid purpose and effect of 
the law. 

A law which contains both federal and provincial powers can in some cases be 
treated as competent to both the federal and the provincial legislatures.12  Where 
concurrent jurisdiction is identified, there exists the possibility for conflict between a valid 
federal law and a valid provincial law. Federal laws are usually paramount in the case of 
conflict. The question of how far one government can go in impacting another 
government's jurisdiction has been the subject of much judicial discussion as the lines 
of the division of powers can easily become imprecise, upsetting the delicate balance of 
power between the two levels of government. 

iii) 	Ancillary Power 

Whereas the constitutions of the United states and Australia include an "ancillary" 
power in the enumerated federal powers, there is no such power in the Canadian 
constitution; nevertheless, several courts have implied such a power.13  Other courts 
have developed different tests to set limits to the encroachment by •  one level of 
government on areas of jurisdiction of the other.14  To make this area of constitutional 
law more oblique, there is obiter dictal5  from the Supreme Court in 1978 that supports 
the existence of the "ancillary" power but only with respect to the Parliament of 
Canada.16  It is not clear why the articulation of such a doctrine is needed given the 
"pith and substance" doctrine.17  In any event, as a general conclusion it can be said 
that some encroachment is allowable sometimes under some circumstances. 

When a law is validly enacted, there may arise the question of whether the law 
validly applies to the other level of government. Such questions of interjurisdictional 
immunity are beyond the scope of this discussion. 

Paramountcy 

The doctrine of paramountcy applies when there are inconsistent; or conflicting, 
federal and provincial laws. In such a situation, the federal law prevails, rendering the 
provincial law ultra vires to the extent that it is inconsistent or in conflict with the federal 
law. It must be stressed that the question of paramountcy only arises once it is 
determined that there are conflicting validly enacted federal and provincial laws. 
Otherwise, the problem of conflict is resolved without recourse to the doctrine of 
paramountcy. A validly enacted provincial law would have to expressly contradict a 
federal law for it to be defeated; that is, where "compliance with one law involves a 
breach of the other".18  

2) 	Specific Federal Areas of Jurisdiction Pertaining to CEPA 

i) 	Peace, Order and Good Government ("POGG") 

Since the Supreme Court of Canada's decision in 1988 concerning the federal 
government's regulations under the Ocean Dumping Control Act19 , there has been 
renewed interest in the federal government's peace, order and good government 
("POGG") clause°. The majority of the court held that marine pollution could be 
regulated by the federal government under the "national concern" branch of POGG. The 
majority held that marine pollution fit the national concern test of being a matter that had 
a "singleness," "distinctiveness," and "indivisibility" such that the provinces, even if they act 
in unison would be unable to effectively legislate in the area. Le Dam n J., ,for the majority 
stated: "For a matter to qualify as a matter of national concern.., it must have a 
singleness, distinctiveness and indivisibility that clearly distinguishes it from matters of 
provincial concern and a scale of impact on provincial jurisdiction that is reconcilable with 
the fundamental distribution of legislative power under the Constitution."21  

This decision has been touted as powerful support for a federal environmental 
protection power; however, the court has since clarified that the environment is too diffuse 
a topic to be assigned to one level of government .22  Thus, it is necessary- to look at 
discrete areas of environmental regulation such as control over toxic substances. 

The inability of the federal government to secure adequate provincial cooperation 
on toxics regulation to date presents strong evidence, in the context of any constitutional 
challenge to current and future CEPA provisions and regulations, that the provincial 
inability to regulate toxics requires unilateral federal action.23  This evidence of 
unsuccessful efforts to cooperate on these matters of national and international 
importance would likely help support the federal* government's assertion that federal 
legislation is justified.  under the "national concern" test.24  Hogg goes so far to state 
that: "It seems, therefore, that the most important element of national concern is a need 
for one national law which cannot realistically be satisfied by cooperative provincial action 
because the failure of one province to cooperate would carry with it adverse 
consequences for the residents of other provinces."25  

Moreover, the development of international law, on toxics and biodiversity support 
that these issues have recently been recognized as matters on international importance 
and as such require federal regulation.26  

The residual federal power, or POGG, has been used to fill the "gaps" in the 
powers divided between the federal government and the provinces,27  as well as pertain 
to matters which are of "national concern".28  The definition of matters on national 
concern was confirmed in the Canada Temperance case as follows: 

"In their Lordships' opinion, the true test must be found in the real subject 
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matter of the legislation: if it is such that it goes beyond local or provincial 
concern or interests and must from its inherent nature be the concern of the 
Dominion as a whole (as, for example, in the Aeronautics case and the 
Radio case), then it will fall within the competence of the dominion 
Parliament as a matter affecting the peace, order, and good government of 
Canada, although it may in another aspect touch on matters specially 
reserved to the provincial legislatures. War and pestilence, no doubt, are 
instances; so, too, may be the drink or drug traffic, or the carrying of arms. 
In Russell v. The Queen, Sir Montague Smith gave as an instance of valid 
Dominion legislation a law which prohibited or restricted the sale or 
exposure of cattle having a contagious disease. Nor is the validity of the 
legislation, when due to its inherent nature, affected because there may still 
be room for enactments by a provincial legislature dealing with an aspect 
of the same subject in so far as it specially affects that province."28  

The national concern branch of POGG was relied solely upon by the S.C.C. in three 
cases concerning; aeronautics38, the national capital regiorel  , and marine pollution.32  

Criminal Law Power in rlelatIon to Lfulic Health tru- 

-33 

The Manitoba Court of Appeal upheld the constitutional validity of the Clean Air Act, 
which prohibited the emission of air contaminants in quantities which would constitute 
a significant danger to the health of persons. Simonsen J. found that 'the dimensions of 
the health risk arising from air pollution is not proscribed by provincial boundaries. The 
harmful ingredients in air pose a national health risk."38  

The main issue in ensuring that the federal government has not used its 'criminal 
power to unlawfully usurp provincial power is the extent Of the regulation and whether the 
.legislative scheme contains prohibitions and/or the power to prohibity  in pursuit of 
some legitimate public purpose such as "public peace, order, security, health, 
morality.. ."38  

The emerging body of scientific documentation of the adverse, irrevocable and 
persistent effects of toxics in the environment38, as well as the evidence of cross-media 
contamination from toxics in our land, air and water, would support the submission of a 
very different brief by the government of Canada in 1994 to justify both prohibition of 
toxics and cradle-to-grave regulation of toxics48, then would have been possible at the 
time of CEPA's enactment. Thus the analysis of CEPA's constitutional underpinnings 
must evolve in light of this new scientific reality. There can be no doubt today that 
inadequate regulation of toxics in Canada presents dangers to the health of all Canadians 
and Canadian ecosystems, as well as to other communities and ecosystems in the world. 

Trade and Commerce 

The federal government has jurisdiction to enact laws in relation to 'trade and 
comrnerce".41  In order to limit this potentially pervasive federal power in a way 
consistent with the division of powers, the courts have determined that there are two 
prongs; "...(1) political arrangements in regard to trade requiring the sanction of 
parliament, (2) regulation of trade in matters of interprovincial concern."42  It may also be 
that the power would include the general of regulation trade affecting the whole 
dominion.43  

Fisheries Power 

The federal government also has power over "sea coast and inland fisheries"44  
This power allows' the federal government to regulate over environmental matters that 
adversely affect fish. The courts have found that this power does not permit the federal 
government to prohibit or regulate water pollution, without there being a direct connection 
to the health of fish. The regulation of toxics 'is clearly connected to the health of fish, 
whether the fish habitat is affected by water pollution or air deposition. 

The constitutional validity of several important federal public welfare statutes has 
been upheld on the basis that the legislation was valid criminal law enacted for the 
protection of the health and safety of Canadians. The importance of the criminal law 
power in respect of the constitutionality of CEPA should not be understated. It is crucial 
that criminal penalties remain a part of CEPA's enforcement regime from a constitutional 
perspective. 

The Hazardous Products Act 

The Manitoba Court of Appeal upheld the constitutionality of certain provisions of 
the Hazardous Products Act which prohibit the selling of particular infant cribs on the 
ground that they were dangerous.33  

The Food & Drug Act 

The S.C.C. upheld certain provisions of the Food and Drug Act which prohibited 
the sale of contaminated or adulterate drugs and prohibited the sale of drugs in alalse 
or misleading manner on the basis that the main purposes of the act were characterized 
as the protection of the public from adulteration and the suppression of fraud.34  

The Clean Air Act35  



v) 	Taxation and Spending Powers 

The federal government has the power to raise revenue through direct and indirect 
taxation. This taxation power potentially, has many uses for environmental protection. 
However, the federal government's taxing power cannot be used to indirectly usurp 
provincial powers. Thus any use of a federal environmental utoxicss' tax should be clearly 
associated with the federal government's toxics management program. 

The federal "spending power" is not specifically enumerated in the constitution. 
However, the federal government can use this power to influence areas of provincial 
jurisdiction by subsidizing certain provincial activities and by allocating conditional grants 
to provinces where they follow federal rules. In the absence of a clear concurrent power 
over environmental protection, the use of such persuasion could be a valuable tool for 
environmental regulation, especially with respect to national standard setting. 

3) The Canadian Charter of Rights & Freedoms 

The Charter provides for fundamental rules governing relations between individuals 
and the government. Again, any discussion of potential Charter infringements must be 
dealt with in the context of specific .CEPA provisions or amendments. The most likely 
context in which such challenges could arise is in thefl enforcement provisions. The 
Charter protects individuals' procedural rights, including the right to silence. ° Where 
an accused faces loss of liberty, life or security of the person, they cannot be compelled 
to provide self-incriminating informationf This limitation on the use of self-reporting 
data indicates the need for administrative penalties for some violations of CEPA. 

4) Conclusions 

The Canadian constitution presents a challenge in the reform of CEPA. The Act 
must be amended in a manner which ensures adequate protection of the environment 
and the health of Canadians from toxic contamination, and other environmental and 
health matters of national and international concern, while not being potentially subject 
to years of constitutional litigation. The political sensitivities regarding provincial 
autonomy ° must not stand in the way of needed reform. Under several heads of 
power, the federal government has clear jurisdiction to regulate certain environmental 
matters, including the matter of the establishment of national standards for the control of 
toxic substances in Canada. 

III. FEDERAL/PROVINCIAL RELATIONS AND CEPA 
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As argued above, there are clear constitutional grounds for federal jurisdiction over 
national environmental regulation. It is also clearly the case that, under the Constitution, 
responsibility for environmental regulation is most properly shared between the federal 
and provincial governments. This section of the discussion will review first the importance 
of cooperative federalism. Second, the discussion will review current federal/provincial 
relations as acted upon, and as provided for, under CEPA. A comparison of the former 
with the latter discussion will show that, so far as cooperation and coordination of effort 
are concerned, there is a marked shortfall in what could be accomplished. This shortfall 
will be relevant in our discussion in the section on harmonization. 

-a 
1) 	Cooperative Federalism 

of strong national standards in Canada. These concerns arose from a variety of factors: 
changes in the economy including the transition from a resource-based to a post-
industrial, information-based economy, increasing awareness of the disparate impacts of 
these economic changes on the provinces, and an inclination on the part of the federal 
government to decentralize power.°  Originally these concerns had to do with the 

--A- 	national sodial support infrastructure (health care, unemployment insurance, pensions), 
but they also extend to other national concerns such as regulation of transportation and 
the environment. At approximately the same time that these concerns entered 
discussions of law and policy, came the Brundtland Report regarding sustainable 
development. Our Common Future strongly advocates nationally standardized 
environmental regulation, understanding that uniform standards protect against the 
creation of "pollution havens," as well as conferring other benefits.°  

The basic idea of cooperative federalism is that the federal government will work 
with the governments of the constituent units of the federation to establish uniform and 
equitable regulatory standards and programmes that will be applied and administered 
jointly by the governments of the constituent units and the federal government. 
Cooperative federalism may also require the transfer of resources from the central 
government to the constituent governments, and the transfer of resources from richer to 
poorer constituencies. This transfer of resources is necessary because uniform 
standards require uniform capacity to meet and enforce those standards. In theory, 
cooperative federalism allows for Uniform, consistent and equal provision of services, and 
application of regulations, in each unit of the federation. The benefits of centralized 
standards and cooperative federalism are clear: equitable distribution of resources ensure 
a better standard of living for the nation's citizens; a consistent and consistently applied 
regulatory regime is more efficient and predictable and therefore, more amenable to the 
interests of industry and economic activity generally 51 

In practice, Canadian federalism provides for some elements of the model, such 
as the national health care system and transfer payments between the federal 

Since the early 1980s, public and political attention has focused on the question 
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government and the provinces. As discussed in the second section of this paper, 
Canadian constitutional law establishes a legal framework within which mechanisms of 
cooperative federalism function. 

• 
In Canada this has meant achieving national standards without infringing 

unacceptably upon provincial jurisdiction. It can also mean, in its broader sense, how 
one can achieve the benefits of national citizenship or policy harmonization without losing 
the benefits of more effective and efficient program delivery by the provincial or local 
levels of government.52  The question of "infringing unacceptably upon provincial 
jurisdiction" has coloured much of the debate around cooperative federalism in the realm 
of environmental protection. 

) 	Uncooperative Federalism and Environmental Protection 

There is a disconcerting consensus in discussions of the matter that the provinces 
resent federal intrusion in the realm of environmental regulation- because the provinces 
were 'there first." The consensus is disconcerting because, as "murky" a medium as 
Canadian constitutional law is, there is nothing in it to support the assertion that 
jurisdiction over a particular matter belongs to whoever gets 'there first." Still, the claims 
are made: 

"In the short term, the expansion of environmental activities by both levels 
of government in the late 1980s has led to overlap and increased tension. 
CEPA was a major contributor to this tension, since it proclaimed a more 
interventionist federal presence in what had traditionally been largely a 
provincial domain of activity."53  

And again: 

'The overall result [of CEPA] is a federal move into environmental protection 
territory that was previously regarded as largely, if not exclusively, 
provincial."54  

The matter of jurisdiction has already been discussed in this paper, and the issue 
of the putative problem of duplication will be discussed below in the section dealing with 
harmonization. The rest of this part of the discussion will review the mechanisms under 
(and in the general vicinity of) CEPA that have attempted to deal with the aversion of the 
provinces toward the federal government stepping into their regulatory back yard. 

Equivalency Agreements under CEF,)A 

The equivalency agreements provided for under s. 34 of CEPA were enacted in  

response to provincial objections to federal intrusion on an area they already regulated. 

"Flexibility was introduced. [Under equivalency agreements] CEPA 
regulations, but not the entire Act, would draw back and not apply in 
provinces where it is agreed in writing between the federal minister and the 
provincial government that provincial laws are equivalent."55  

Responses outside of governments to these provisions has been mixed. Some 
argue that equivalency agreements serve as a "roadblock" to effective, national regulation 
of toxics and will result in a patchwork of provisions across the country .56  Others are 
more optimistic and see the potential in the equivalency agreement provisions for true 
harmonization of national toxics regulation. 

But for the recent publication of the Alberta Equivalency Order, these discussions 
would be rendered moot by the fact that no province has, until now, entered into an 
equivalency agreement with the federal government. 57  RFI indicates that negotiations 
for other agreements have been ongoing for some time, however. 58  Equivalency has 
been a tough regulatory nut to crack for a number of reasons, only one of which is 
provincial disinclination to cooperate. RFI cites several problems that have been 
encountered on the way to equivalency: provincial incapacity to meet the equivalency 
criteria of sections 108 and 109 of the Act concerning citizen's requests for investigations; 
the fact that the federal government took more time than expected to put toxics 
regulations in place; the cost of formulating and implementing equivalency agreements; 
and the difficulty of determining what, exactly, "equivalent" means.59  

Although equivalency , agreements were to have been a concession to the 
provinces, RFI notes that "[t]he CEPA_provision for equivalency agreements is clearly an 
irritant in federal-provincial relations."' The comments collected by RFI from provincial 
officials regarding equivalency reflect this: 

"Several provinces expressed their reluctance to change their laws, their 
priorities or the way they did business "just because the federal government 
wants to do things differently." They chafe at having to develop equivalent 
procedures and argue that greater emphasis should be placed on 
achieving equivalent results instead They complain about being forced to 
undertake activities they would have chosen not to carry out... .At least four 
provinces state that they do not intend to negotiate equivalency 
agreements... [which] reflects more an unwillingness to change their 
regulatory approach and a skepticism about the federal government's ability 
to go it alone than an implicit acceptance of the federal role. One provincial 
official sums up the attitude of several of his colleagues this way: 'Let's 
stand back and watch them try to enforce all these regulations:41  

ILE 

I Lc 
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The federal government has apparently softened its stance on equivalency, and 
appears to be bending more toward "equivalency of effect" provisions as opposed to 
identical provisions in provincial regulations, which may serve to deal with some of the 
complaints. 

However, the other complaints expressed --the aversion to doing things differently, 
being forced to undertake tasks not currently undertaken, and the aversion to "all these 
regulations" -- suggest a completely different kind of problem than federal "arrogance" or 
strict insistence on the requirement of equivalence .w4  These complaints indicate that the 
requirements of CEPA are more than some provinces are willing to implement and 
enforce. At a time when cooperation seems more important than ever, the stance of 
these provinces is problematic. The impact that this demonstrated provincial reluctance 
will have on national standards under the harmonization initiative will be discussed below. 

ii) 	Administrative Agreements under CEPA 

RFI reviews the main elements of administrative agreements under CEPA: 

"Section 98 of CEPA provides for bilateral federal-provincial agreements with 
respect to the administration of the Act. Administrative agreements 
represent "work-sharing" partnerships for the cooperative and reciprocal 

, management of toxic substances under the authority, of both federal and 
provincial legislation. The agreements aim to eliminate overlap and 
duplication and to provide a "one-window" approach to industry. In order 
to maintain ministerial accountability under CEPA, administrative agreements 
will provide information-sharing and other mechanisms to allow the federal 
government to verify industry compliance with federal regulations. The 
federal government reserves the right to intervene directly if federal 
requirements are not being met."63  

RFI also notes that "administrative agreements do not have to meet the tough tests 
that equivalency agreements do."64  'While no administrative agreements have been 
signed to date, four are, apparently, "ready for signing."65  Administrative agreements 
do not appear to irritate the provinces as much as equivalency agreements, but RFI notes 
some provincial officials' suspicion that "the federal government wants the provinces to 
do things 'the federal way. 66  

iii) 	Intergovernmental Agreements 

While there are no administrative agreements, and only one equivalency agreement 
currently in force in Canada, Franklin Gertler notes that:  

"Environment Canada is party to several hundred intergovernmental 
agreements...To these agreements must be added certain orders in council 
that purport to delegate administrative and law enforcement authority."67  

The fundamental problem posed by some of these agreements to the principle of 
the rule of law and meaningful accountability to the public for their contents is that: 

"Law and policy for environmental protection in Canada are being 
articulated and implemented in some considerable Measure through an 
obscure intergovernmental process that is inaccessible to the public and 
almost unknowable This process often culminates in intergovernmental 
agreements and largely escapes both legislative control and judicial 
review."68  

On the one hand, as reviewed above, there are many benefits to be gained 
nationally from co-operative federalism, but it can also have seriously detrimental effects: 

"...while agreements may be in the interest of executive government they 
may be contrary to the interest of the individual citizen and may undermine 
such important values as accountability and responsiveness."69  

Gertler offers as an example of the problems of "bureaucratic administrative 
federalism" the 1987 "Canada-Alberta Fisheries Agreement', that played an important role 
in the Oldman River Dam controversy: 

'When [citizens] wrote to the Minister of Fisheries and Oceans demanding 
the application of the [Environmental Assessment and Review Process 
Guidelines Order] on the grounds that effects on fish habitat and fisheries 
were federal matters and the responsibility of the department, the Minister 
refused, in large part on the basis of, long-standing administrative 
agreements" The correspondence in the Oldman litigation demonstrates 
several dangers associated with intergovernmental agreements delegating 
the administration and enforcement of federal environmental law. First, the 
general spirit of the agreements is such that federal officials will defer to the 
scientific evaluations and decisions of provincial authorities. Second, while 
lip service is paid to ongoing federal involvement and responsibilities, the 
administrative arrangements are regarded as precluding federal 
enforcement action Finally, there are no remedy or appeal provisions in 
such agreements."79  

Intergovernmental agreements provide the opportunity for the provinces and the 
federal government to forget their differences and come to agreement However, when 
the two levels of government have in the past managed to agree on environmental 
protection in this fashion, the agreements have all the appearance of agreeing to do little. 
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In delegating its authority under these agreements, the federal government appears to 
actually abandon its responsibilities, leaving the province more-or-less free to do as 
much, or as little, as it wishes with its delegated authority. The ramifications of this 
behaviour will be discussed below in more detail in the context of "harmonization." 

iv) 	Reforming the Use of Intergovernmental Agreements Through CEPA 

Gertler argues that a separate act dealing with intergovernmental agreements 
should be made into law. However, specific provisions dealing with intergovernmental 
agreements could also be made part of CEPA. These new sections might provide that: 

• the intention to negotiate an intergovernmental agreement is made public, through 
pre-publication, public consultation, and the publication of draft agreements in Part 

I of the Canada Gazette with an appropriate comment periods; 

• once agreements have been concluded, they be published in the Canada Gazette 

part ll and indexed; 

• all agreements require detailed annual reporting to Parliament on the 
administration and enforcement of federal laws or equivalent provincial laws; and 

• all agreements have sunset clauses requiring periodic review. 

In addition, the federal government should always retain its right to prosecute 
under federal statutes when entering into such agreements. Mechanism permitting 
citizens who believe that enforcement by provincial officials is inadequate to petition for 
federal enforcement or to undertake private prosecutions, should also be included in 

• agreements.71  

3) 	Federal/Provincial Advisory Committee 

Section 6 of CEPA provides for the creation of a Federal/ Provincial Advisory 

Committee 

"...for the purpose of establishing a national framework for national action 
and taking cooperative action in matters affecting the environment and for 
the purpose of avoiding conflict between, and duplication in, federal and 
provincial regulatory activity..." 

, According to the CEPA Annual Report 1992-1993: 

"Representatives from Environment Canada, Health Canada and each of the 
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provinces and territories compose the Federal-provincial Advisory 
Committee (FPAC). This group ensures that the federal and provincial 
governments consult with each other and take action together to protect the 
environment form the effects of toxic substances. FPAC also aims to 
achieve nationally consistent environment standards."72  

The Annual Report notes that the action undertaken by FPAC so far has been the 
creation of several FPAC Working groups (Ozone-Depleting Substances, Air Quality 
Guidelines, and CEPA Partnerships). Whether these working groups "ensure" federal-
provincial consultation and action to protect the environment from the effects of toxic 
substances is not clear. 

What is clear in the, brief RFI review of FPAC is that the Committee does provide 
the provinces with something else to complain about: 

"Interviews with FPAC members and a review of the minutes of FPAC 
meetings indicate a general satisfaction with the Committee's operations. 
It is important, however, not to confuse this satisfaction with provincial 
acquiescence with the status quo. At least two provinces question whether 
FPAC should continue to exist; their scenario for CEPA reform, which 
includes a more modest role for the federal government, has the 
Environmental Protection Committee of CCME playing the necessary 
federal-provincial coordinating role."73  

As will be discussed in detail below, the Canadian Council of Ministers of the 
Environment (CCME) may already be playing the "necessary federal-provincial co-
ordinating role." Whatever role FPAC plays, it appears to be diminishing in importance 
to the provinces and territories, as suggested by the fact that the committee has never 
achieved its original plan to meet four times a year.74  The Committee now meets twice 
a year, but, at the spring, 1993 meeting, only seven of twelve provincial and territorial 
representatives attended.75  The reason offered for the reduced number of meetings, 
and the reduced number of attendees at the meetings is the expense.76  A better 
explanation might be that the work statutorily created for FPAC is understood by the 
provinces and the territories 'as being done by another body, the CCME. 

Canadian Council of Ministers of the Environment (CCME) 

In current discussions of interjurisdictional cooperation and harmonization of 
federal/provincial environmental regulation, FPAC is never mentioned; the CCME, 
however, is. The Council, comprised of the federal, provincial and territorial Ministers of 
the Environment, has existed in one form or another since the early 60's. Its current form 
came into being in 1989. As for the Council's activities, this is what its brochure says: 
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'The Canadian Council for the Ministers of the Environment (CCME) is the 
major inter-governmental forum in Canada for discussion and joint action 
on environmental issues of national and international concern. The Council 
is made up of environment ministers from the federal, provincial and 
territorial governments. These 13 ministers normally meet twice a year to 
discuss national environmental priorities and determine work projects to be 
carried out under the auspices of CCME."[emphasis added] 

The COME, so far identical to FPAC in every way, save that it includes the federal 
Minister of the Environment, differs from FPAC in that it has a wider mandate (FPAC is 
bound to matters dealing with toxics under CEPA, while CCME has no statutory bounds 
to the environmental matters it may apply itself to) and it has a permanent Secretariat 
office in Winnipeg (funds for the office are supplied jointly by the provinces and territories, 
based on population; the federal government provides one third of the funding). Quite 
unlike FPAC, which forces the provinces to acknowledge a subordinate status to the 
federal government, the unique nature of the CCME puts the provinces "in a stronger 
position to resist federal proposals." 77  

The CCME appears to be one of the best hopes in Canada for achieving 
cooperative federalism in environmental regulation. The question that must be asked, 
however, is whether the COME represents the beginning of a new cooperative federalism 
in Canadian environmental regulation based soundly on principles of constitutional law, 
or represents another version of the "bureaucratic administrative federalism" described 
by Gertler. 

IV. HARMONIZATION 

1. 	Introduction 

• Until it adopted its new form in 1989, the CCME was an obscure, relatively 
uninfluential, purely political body that allowed off-the-record interaction between 
Canadian Ministers of the Environment. However, "the Council's long-established norm 
of consensual decision-making" has evidently strengthened "the provinces' ability to 
constrain federal involvement, particularly in joint ventures."78  This is why "revitalization 
of the Council was consciously pursued by some provinces as a means to establish a 
credible alternative to federal policy-making ,i79  This may also be why the provinces and 
the federal government have chosen the CCME as the forum within which to work toward 
harmonization. 

Harmonization is not an initiative under CEPA. However, as harmonization will 
have a tremendous impact on all environmental regulation in Canada, it is important that 
it be discussed in the context of CEPA review. 
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The equivalency agreements under CEPA were intended to achieve harmonization 
--that is, they were supposed to eliminate duplication and overlap of laws emanating from 
different levels of government. They were also, in theory, to establish consistent, 
minimum standards for environmental protection nation-wide. The imperative of reducing 
overlap and duplication remains at the heart of the new harmonization imperative, 
although now there is more at stake than simple efficiency: 

"Protection of the environment, while remaining vitally important to 
Canadians, must now be seen in a broader context. A context that includes 
maintenance of jobs and social programs, expenditure control, greater 
public participation in decision making and the globalization of economic 
and environmental considerations.... 

...Canada's Ministers of the Environment have recognized these changing 
trends and have concluded that the way in which we manage our 
environmental responsibilities has to change. They believe that a window 
of opportunity exists to undertake a fundamental review of Canada's 
environmental management regime and to establish a new regime based 
on cooperation, and a more effective definition of roles, responsibilities and 
capacity to act. They believe that our environmental protection objectives 
can be best met through a new management regirne."8°  

Toward creating that new management regime, the Ministers established a Task 
Group to define the scope of and develop a process leading to a Management 
Framework for Canada's Environment.81  The Task Group proposes that the purpose 
of the harmonization initiative should be: 

"to develop a new Management Framework for Canada's Environment, 
based upon cooperation and an effective and efficient definition of roles 
and responsibilities, that will lead to and enhance the maintenance of a 
consistent and high level of protection of Canada's environment."82  

The Task Force also proposes a number of objectives and principles that should 
guide the development and implementation of the Framework. Attention should be drawn 
to the fact that the proposal scrupulously avoids mention of the words "law", "regulation", 
"statute" or anything that might suggest legislative or parliamentary involvement, or attract 
the requirements of public notice and publication in the Gazettes. The whole plan is 
proposed as a "management framework", and will result in an -intergovernmental 
agreement the form of which has yet to be determined, although it may be roughly similar 
to one recently signed in Australia.83  

Questions and Concerns Regarding the 'Harmonization" Exercise 
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• If the resulting intergovernmental agreement is to be similar to the ones discussed 
above, then the proposal must raise serious concerns. Harrison notes that the provinces 
have worked to revitalize the CCME because it has strengthened their ability to "constrain 
federal involvement", and provides an "alternative to federal policy making." Will the 
harmonization agreement -- as did the Canada/Alberta Fisheries Act agreement — also 
result in an "alternative" to federal enforcement of federal laws? In the absence of federal 
enforcement under the harmonization agreement, will the provinces be free -- as Alberta 
was -- not to follow federal legislation? 

These questions, and other concerns, arise from four aspects of the plan in 
particular: 

i) the focus on the issues -of "efficiency" and "duplication and overlap," as opposed 
to environmental protection; 

ii) the proposals that "roles and responsibilities" be determined on the basis of 
"effective use" of labour and capacity and not, apparently, on the basis of legally 
defined responsibilities under the Canadian constitution; 

iii) the potential for the intergovernmental dynamics of the harmonization exercise, 
particularly in the context of a weak federal role, to generate a "race to the bottom" 
in terms of environmental standards; and 

iv) the emphasis on "partnerships" with regulated sectors in the implementation of a 
"harmonization" agreement. 

In sum, the harmonization initiative's objectives of clear, effective national standards 
for environmental protection and Of interjurisdictional cooperation are worthy of support. 
However, there is a concern that, in an effort to achieve harmony, efficiency and 
standardization, the initiative might lose Sight of the requirements of the Constitution and 
the rule of law.: It may also lose sight of the goal of effective environmental protection: 

*) 	"Duplication and Overlap" and the Goal of "Efficiency" 

The ineffective implementation and enforcement of federal environmental laws have 
been reviewed elsewhere in this submission. Our conclusion in that section was that the 
failure of the legal regime to achieve much in the realm of environmental protection had 
more to do with lack of political will -- as evidenced by an under-funded, inadequately 
trained and imprecisely mandated Department of the Environment -- than any inherent 
flaw in the legislation. Given that there is very little federal environmental law to enforce, 
and very few people to enforce it, the repeated claims of "duplication" are mysterious. 
What, exactly, is being duplicated? Where, in a regulatory environment where the federal 
government acts on only three (of twenty) regulations, is there overlap? 
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Clear evidence of the existence and the detrimental effects of "duplication and 
overlap" on industry, the public and the environment should be provided, as there is a 
serious concern that the ultimate effects of the harmonization exercise, as presently 
conceived, may be lower environmental standards, less regulation and less effective 
enforcement. This concern is reinforced by the description of the second objective of the 
exercise, which is to "lead to greater clarity, predictability and certainty in government 
decision making processes." This objective is more fully explained: 

'The public and the business sector will be assured of more predictable 
and consistent environmental decision making. This will facilitate decision 
making by companies that operate in more than one jurisdiction and will 
help ensure that the public will not have to deal with duplicative processes. 
Both the public and the private sector will face reduced costs and will bear 
a lighter regulatory burden."84  

It is not clear how "the public" has to deal with "duplicative processes." Indeed, 
members of "the public" currently deal with a dearth of processes that allow them to work 
to protect the environment. Complaints about "duplicative processes" and the current 
"regulatory burden" are chiefly made by business interests. The concerns of industry are 
valid and important. However, as presently conceived, harmonization appears to privilege 
these interests over others, which casts some doubt on how much the initiative can or 
will serve the interests of the Canadian public and the environment. 

ii)'. The Division of Roles and Responsibilities 

While there is not a lot of law in Canada regarding the delegation of powers, what 
little there is is clear: constitutionally identified legislative powers may not be delegated.85  
As argued elsewhere in this paper, the division of powers provides significant protection 
for the environment and for the rights of Canadians. But, were one to deviate from the 
recognized, legal, mechanisms in the name of efficiency and harmonization, one would 
"[blur] the effective division of powers and [render] ineffective existing mechanisms for 
legal control over government." 86  The harmonization initiative must, therefore, not lose 
sight of the requirements of Canadian constitutional law. 

Unfortunately, there are indications within the objectives and principles of 
harmonization that "lose sight" is just what the Task Force has done. It is difficult to 
disagree with the Task Force's conclusion that "efforts to address environmental issues 
through changes to the Constitution are not...an effective method for cooperation at this 
time." 57  Indeed, it is far from clear that changes to the Constitution are even necessary 
to provide for effective environmental management in Canada. However, the criteria 
proposed by the Task Force for the division of roles and attribution of responsibilities 
appear to take no notice at all of what the Canadian constitution requires. 
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defensive provinces 'to which the federal government deferred. Thus, in 
many respects, the new federal regulations reflect the lowest common 
denominator among the provinces, rather than reinforcing the position of 
more stringent provinces."92  

The first important pattern of governmental behaviour to note is that governments 
generally attend to environmental issues only in the context of high public concern about 
the environment. In times of low public interest, government activity correspondingly 
declines. 93  The second important pattern -- competition between jurisdictions in 
regulation-setting -- is attached to the first pattern: politicians take strong stances on 
environmental protection when there is political capital to be gained from doing so. The 
third important pattern to note is that, once the opportunity for political gain has passed, 
so too does the governmental resolve to regulate. Insecurity about the effects of strict 
regulation on industry sets in, and the provinces with strong regulations start to talk about 
"harmonization." The fourth, and final, pattern is unique to the federal government. While 
Harrison finds it "striking" that the federal government capitulated to the lowest common 
denominator, this seems entirely consistent with the general pattern of federal regulatory 
activity, or, more accurately, lack thereof in the environmental field. 

There are parallels between these patterns of behaviour and the harmonization 
initiative, as well as some inconsistencies. One glaring inconsistency is that, although 
virtually all environmental regulation has arisen in whole or part as a response to citizen 
concerns about the environment, the harmonization initiative has arisen without the help 
of marked public concern. Rather, it is generally accepted that the recession of the early 
90s has focused public attention on other matters .94  'Recall that the Task Force 
mentions in the Principles and Objectives paper that the Ministers of the Environment 
believe that a window, of opportunity exists to undertake a fundamental review of 
Canada's environmental management regime and to establish a new regime based on 
coop_eration, and a more effective definition of roles, responsibilities and capacity to 
act. 

• Is this "window of opportunity" the current public inattention to the environment? 
If so, and if the patterns described above work in reverse, then one should be concerned 
that, in the absence of strong public interest in the environment, governments may take 
the "opportunity" to downgrade environmental protection laws. 

Public preoccupation with other concerns links harmonization with the second 
pattern of governmental behaviour. In a time where there is little political capital to be 
gained from taking a strong stance regarding environmental protection, it follows that 
there is little to be lost if environmental laws are eroded. This is particularly true if other 
concerns provide alternative sources for gaining political capital. These concerns are 
outlined by the Task Force: "fiscal constraints, [and] demands for 
deregulation96...concerns over the competitiveness of Canadian industry, serious 
reductions in government expenditures at all levels and increased public concern about  

the public debt issue and government inefficiency."97  One could reasonably surmise 
that the political gains to be made by meeting these concerns will more than compensate 
for whatever, limited, losses may arise from whittling away at environmental standards. 

• 
However, it should be noted that while the environmental concerns of the Canadian 

public are not necessarily top of mind, they have neither disappeared completely. 
Harrison notes that the environment has become a "core issue" for Canadians, and is 
something they are always generally concerned about, even if other issues take 
occasional priority.98  A general awareness of this fact on the part of Canada's Ministers 
of the Environment may account for the comparatively low profile of the harmonization 
initiative. 

The harmonization initiative exactly parallels the third behaviour pattern described 
above. As already noted, harmonization is primarily concerned with the interests of 
industry, and the interests of government in keeping industry in Canada, which is 
analogous to the concern the "competing" provinces had once the competition over pulp 
mill regulations had settled down. Their worry then was the regulatory disadvantage they 
had created for themselves. The analogous concern for •harmonization is the 
"competitiveness of Canadian industry." The harmonization initiative expressly targets 
"competitive standard setting" as something it will work to avoid. It will avoid competition 
by setting national standards at a level reached by consensus. 

The stated goals of setting standards by consensus and avoiding competitive 
standard setting are completely at odds with well understood dynamics of policy 
innovation in federal systems. In federal systems, new policies are usually first developed 
and adopted at the state or provincial level, and then implemented nationally. The "anti-
competition" element of the CCIVIE proposal has the potential to significantly constrain the 
capacity of individual provinces to raise standards and experiment with innovative policy 
approaches in the absence of the consent of their partner governments in the 
federation.99  

The fourth pattern indicates what will be the likely result of consensus-based 
standard-setting. The patterns that played themselves out over the pulp mill regulations 
will repeat themselves. The larger, richer provinces with high standards will push for 
standards like their's across the country. The provinces with lower standards, and fewer 
resources to enforce them, will have no interest in raising standards. The federal 
government, for all that it plays a lesser role in the forum of the CCME, will have to have 
the final say. And that say will be to set the standards in line with the poorer provinces. 
The national standards achieved by harmonization Will be whatever the lowest standards 
are now. This result is inevitable so long as the federal government is unwilling to press 
the provinces to do anything more than what the least active province is prepared to do. 

A "race for the bottom" does not have to be the inevitable result of harmonization. 
The fourth pattern of behaviour can and should be modified. The federal government can 
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assert the authority it has to ensure environmental standards are not eroded. 

	

iv) 	"Partnerships" and the 'Uncertain Role of the Public 

One of the stated principles of the initiative is that "the development of the 
Framework will include an effective stakeholder involvement and consultation process." 
The annotation elaborates: 

'While the Framework is essentially a government to government initiative, 
public and stakeholder support will be essential to its success. 
Partnerships between governments and stakbholders will be 
developed."'m  

This raises at least two questions. First, what happens after the Framework has 
been developed? Second, which stakeholders have the resources and are therefore the 
most likely to develop partnerships with the governments, and what will the effect of those 
partnerships be on regulation and enforcement? 

Regarding the first question, recall Franklin Gertler's arguments reviewed above. 
• Remember, in the Oldman River Dam controversy, that after Alberta and the federal 
government came to their agreement about administration of the Fisheries Act, the public 
•found virtually no toe hold to force either government to comply with the law. Public 

• review, opportunity to comment and opportunity to compel enforcement of the provisions 
of the agreement, as provided for in Gertler's recommendations below, are necessary in 
order to prevent this circumstance from arising again. 

Regarding the second question, the strengthening of "partnerships" between the 
government and stakeholders raises serious problems. As already discussed, 
harmonization currently privileges the interests of industry; "partnerships" between 
industry stakeholders and the government will further exacerbate this imbalance. 
Furthermore, the role of government is to regulate and enforce; "partnerships" will confuse 

• and distort this role, and, as experience as shown, will make enforcement more difficult, 
if not impossible.101  

	

) 	Conclusions 

In light of the seriousness of the four concerns reviewed above, it is difficult, if not 
impossible, to endorse the CCME harmonization exercise as presently conceived. The 
justification presented in support of the effort (duplication and overlap) has yet to be fully 
demonstrated as a serious problem. In addition, the constitutional propriety of some of 
what is proposed as part of the exercise is open to serious question. Furthermore, the 
dynamics of the harmonization process among the provinces may lead to a "race for the  

bottom" and the adoption of "lowest common denominator" standards. 

The likelihood of such an outcome is reinforced by the emphasis placed in the 
process on the concerns of business interests, and the weakness of the federal 
government's role as promoter of strong national environmental standards. The capacity 
of the process to result in constraints on the ability of provinces to raise standards 
independently and to adopt innovative policy approaches is also a serious matter. 
Finally,.the process as presently conceived insufficiently provides for meaningful public 
participation before and after the "management framework" is agreed upon and made. 

V. 	CONCLUSIONS AND RECOMMENDATIONS 

1) 	Constitutional Jurisdiction and The Federal Role in Environmental 
Management 

The federal government's jurisdiction over toxics is well-supported under several 
federal heads of power, some of which can provide needed constitutional support to 
others. The federal government's power to enact criminal law in respect of health, the 
peace, order and good government clause, the fisheries power, the spending powerlw, 
the trade and commerce power, and the taxation power, separately and combined, 
provide the federal government with ample jurisdiction to enact minimum national 
environmental standards. 

RECOMMENDATION 

In order to ensure that nothing in CEPA prevents a broad reading of the federal 
government's environmental jurisdiction, in particular its capacity to set minimum national 
standards, the Preamble .of CEPA be amended to explicitly state that 

"...Whereas the Government of Canada in demonstrating national leadership 
should establish national environmental quality objectives, guidelines, 
codes of practice and standards..." 

Intergovernmental Agreements 

Intergovernmental agreements are a potentially useful mechanism for facilitating 
federal-provincial cooperation in environmental management. However, concerns exist 
regarding the extremely weak accountability mechanisms associated with the use of these 
agreements. 
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RECOMMENDATION 

CEPA should be amended to provide that: 

the federal government's intention to negotiate an intergovernmental agreement 
is made public, through pre-publication, public consultation, and the publication 
of draft agreements in Part! of the Canada Gazette with appropriate comment 
periods; 

once agreements have been concluded, they be published in the Canada Gazette 
part 11 and indexed; 

all agreements require detailed annual reporting to Parliament on the 
administration and enforcement of federal laws or equivalent provincial laws; 

all agreements have sunset clauses requiring periodic review; and 

all agreements should permit the federal government to retain its right to 
prosecute under federal statutes when entering into such agreements. Mechanism 
permitting citizens who believe that enforcement by . provincial officials is 
inadequate to petition for federal enforcement or to undertake private 
prosecutions, should also be included in agreements. 

Harmonization 

The "harmonization" process currently underway under the auspices of the CCME 
raises a number, of serious concerns, and cannot be endorsed in its present form. The 
justification presented in support of the effort (duplication and overlap) has yet to be fully 
demonstrated as a significant problem. In addition, the constitutional propriety of some 
Of what is proposed as part of the exercise is open challenge. Furthermore, the 
dynamics of the harmonization process among the provinces may lead to a "race for the 
bottom" and the adoption of "lowest common denominator" standards. 

The likelihood of such an outcome is reinforced by the emphasis placed in the 
process on the concerns of business interests. The capacity of the process to result in 
constraints on the ability of provinces to raise standards independently and to adopt 
innovative policy approaches is also a major concern. 

However, perhaps the most serious flaw in the harmonization project is the 
underlying potential for the federal government to abdicate any, meaningful role in 
environmental management in Canada. The federal government appears willing to limit 
itself to whatever role the provinces regard as being appropriate for it. Furthermore, the 
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-federal government appears to be distinctly unwilling to press the provinces to adopt 
standards or requirements beyond which they would be prepared to act upon on their 
own initiative. This raises questions regarding the federal government's future role in 
domestic environmental policy. 

The federal government must affirm the fact that it is interested in what happens 
to Canada's environment and .will intervene to the full extent of its jurisdictional capacity 
when it feels it is necessary to do so. The establishment of minimum standards for 
environmental protection within Canada is clearly provided for by CEPA and other federal 
statutes. It is now up to the federal government to demonstrate the political will 
necessary to effectively fulfill these responsibilities. 
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CEPA AND ENVIRONMENTAL LAW ENFORCEMENT 

INTRODUCTION 

The discussion that follows reviews the implementation of, and enforcement 
2:5 	practices under, CEPA since it became law in 1988. We argue that both implementation 

and enforcement practices fall far short of what could be realized under the Act. The 
important question arising from our analysis is: why has there been such a shortfall? One 
argument, reviewed below, that has arisen in the past is that enforcement practices fail 
when sanctions under an environmental protection statute are 'too strict." It is beyond 
the scope of this discussion to deal with the question of whether or not this argument is 
correct in relation to any other environmental statute. We believe, however, that this 
argument cannot be properly applied to CEPA, as there has never been a demonstrated 
effort to rigorously implement or enforce the Act. 

What there has been, since before CEPA was passed, is a marked reluctance on 
the part of the federal Department of the Environment to act as a regulatory and 
enforcement body the role CEPA requires it play. It is this reluctance, attributable in 
large part to the "advisory" role originally conceived as the chief purpose of the 
Department of the Environment, that has resulted in failures in CEPA's implementation 
and enforcement. 

The discussion below first reviews the "enforcement debate", and discusses the 
importance of criminal sanctions in environmental law. We conclude that, contrary to the 
• "all or nothing" stances that dominate the "enforcement debate", regulatory regimes • 
• enacted to protect the environment should occupy a full range of mechanisms, from 
voluntary compliance agreements to the fullest sanction permitted by law. Next, we 
discuss enforcement patterns•  under CEPA. We argue that the Act's weak enforcement 
record has negatively impacted on the federal government's perceived legitimacy to act 
in the field of environmental regulation. We review the evidence of the absence of the 
political will that meaningful implementation and enforcement of the Act requires: the 
Department of the Environment's constitutional reticence; its chronic lack of adequate 
resources; and its unclear mandate. We conclude that the shortfall in implementation and 
enforcement of CEPA since 1988 is the result of these weaknesses. 

It may very well be, however, that there are inadequate resources allocated to the 
inspection and enforcement branches of Environment Canada. Although we recommend 
that some reallocation of Environment Canada's budget take place to reflect the 
importance of enforcement in CEPA achieving its goals, we also advocate an additional 
enforcement tool: citizen suits. A citizen suit provision would allow citizens to be the 
"eyes and ears" of the government — assisting in the implementation of a well-known and 
widely articulated enforcement and compliance policy. 



	

II. 	THE IMPORTANCE OF ENVIRONMENTAL LAW ENFORCEMENT 

The solution is not less law, but better law) 

In its overview of the issues for CEPA review, Environment Canada asks how the 
Act can contribute • to sustainable development, and suggests that "environmental 
management" needs to be rationalized and generally improved. This section of our 
discussion assumes that "environmental management" cannot be distinguished from 
environmental regulation. 

	

) 	The Enforcement "Debate" 

From the inception of contemporary environmental regulation in the 70s, a debate 
has raged regarding which method of obtaining compliance is the most effective. It is 
generally agreed that, in Canada, there have been two common approaches: 

"...the two approaches may be referred to as "promotion" and 
"enforcement." The former...consists of non-coercive measures to 
encourage or promote improved environmental performance. An 
enforcement strategy...relies more heavily on the use of prosecution and 
formal sanctions."2  

• Each approach has its advocates, and each its opponents. Studies undertaken 
within the last decade have shown that where strict sanctions have been provided for 
under the legislation, there has been a marked shortfall in enforcement.3  For some 
writers, this shortfall indicates that negotiated, promotional agreements are swifter, surer 
and more economically feasible than hard line prosecutions.4  Others argue that 
prosecutions are swifter, surer and more economically feasible than long, drawn out 
negotiations.5  Strict enforcement policies, some say, damage the relationship between 
the regulated parties and the enforcing ministry; the relationship becomes adversarial, 
and cooperation becomes impossible! Still others argue that firm enforcement practices 
improve the relationship between the enforcers and the regulated party, indicating that 
once the regulated parties understand that the rules of the regime will be enforced, they 
become more cooperative.7  

For all that these positional debates appear to cancel one another out, they do 
point to the helpful conclusion that there is no one best way to obtain compliance with 
environmental regulation. The fact that neither approach is entirely effective does not 
mean that either should be entirely abandoned. It is our understanding, however, that 
"voluntary" compliance will occur sooner and more efficiently if regulated industries 
understand that regulators will enforce compliance if need be. 

• As enduring as the promotion/enforcement debate has been, it is clear that the 
polarized positions within it are becoming anachronistic. As Canada and other 
jurisdictions approach a quarter century of environmental regulation, it is increasingly 
acknowledged by all sides that any regulatory regime must embrace a full spectrum of 
approaches, from the entirely voluntary to the strictest expression and fullest sanction 
available under the law. The challenge before us is to bring CEPA up to date with current 
thinking. 

Importance of Criminal Sanctions in CEPA 

It must be emphasized that criminal sanctions have a key role to play in 
environmental regulation. The first attempts at environmental regulation in Canada 
proposed strict prohibitions, and swift enforcernent. These laws were a response to 
increasing public awareness of the dangers posed by pollution to human health and the 
environment. These laws also sought to express the public's abhorrence of wanton acts 
of environmental destruction, and to act as a deterrent to anyone who might commit such 
a crime. The strictness of and the stigma attached to these sanctions were understood 
to represent society's opinion of criminal polluters. So far as can be determined, this 
opinion has not changed! 

However, even before CEPA was passed into law, discussions arose suggesting 
that, not only did strict sanctions militate against effective enforcement of environmental 
laws, they were markedly disproportionate to the lion's share of environmental offenses! 
The conclusion proposed by Webb and others was that criminal sanctions should be 
reserved for undefined "egregious" offenses against the environment, if, indeed, there 
should be criminal sanctions at all. The position that appears to be emerging from this 
• conclusion is that there is no place in environmental regulation for criminal sanctions, 

• which casts some doubt on the fate of the offence provisions under CEPA.13  

However, Webb's discussion deals exclusively with the question of whether or not 
there should be a new Criminal Code offence dealing with crimeS against the 
environment. In this specific context, Webb concludes that current provisions in the Code 
deal adequately with environmental offenses that endanger or take human life. Elsewhere 
in his discussion, Webb indicates that he does not believe that the general run of 
environmental offenses (regulatory violations such as improper storage, or accidental 
spills) fit the legal definition of a criminal act, and attaching "criminal stigma" to these acts 
merely obfuscates the issues and complicates enforcement. 

Webb is correct that regulatory infractions often are not comprised of what the law 
requires to be the elements of a criminal offence. He is also correct that at least some of 
the current regulatory regime can adequately deal with these infractions without 
extending further into criminal law. However, it would be a grave error to extrapolate from 

, Webb's conclusions that there can be no such thing as an environmental crime, nor any 



need for criminal sanctions. 

The "mens rea" (guilty mind) requirement of criminal law and the standard of proof 
"beyond a reasonable doubt" do not obviate the need for criminal sanctions against 
crimes against the environment. These requirements are part of criminal law in order to 
protect the civil rights of the accused. There is no reason to believe that convicting 
environmental criminals will be any easier than convicting other criminals. But there is 
nothing persuasive in the argument that there cannot be a "crime against the 
environment" simply because it will be difficult to gain a conviction. Finally, Webb's 
conclusions appear to be influenced by his understanding that actual criminal acts 
against the environment are uncommon. Murder is also rare; that does not prevent 
society from extending its fullest sanction against it. Moreover, were murders to stop 
tomorrow, it is unlikely that the crime of murder itself would be stricken from the Code. 
The frequency or infrequency of crimes against the environment is irrelevant to whether 
or not there should be laws against them. 

. Webb's and others' thinking on the question of whether or not there must be a 
Criminal Code sanction against crimes against the environment appears to be influenced 
by the polarized debates described above. There is an "all or nothing" air to their 
positions. For example, dissenting Law Reform Commission of Canada Commissioners 
state that criminal sanctions on top of regulatory sanctions will send "conflicting signals 
to the regulated parties" and "divert attention away from the real problems of regulatory 
enforcernent."11  Whatever the Commissioners believe to be the "real" problems of 
regulatory enforcement, they also appear to believe that sanctions must either be all 
regulatory, or all criminal, with nothing in between. As noted above, and as will be 
discussed below in detail, the most effective new environmental regulatory regime will 
occupy all the points between. 

The Law Reform Commission wrote that the majority of the Commissioners are 
convinced of the need to use criminal law to underline the value of respect for the 
environment itself and stigmatize behaviour causing disastrous damage with long-term 
loss of natural resources.12  We are also convinced of that need. 

Many things have changed since the early days of contemporary environmental 
protection laws. Two decades of enforcement have educated us about the strengths and 
weaknesses of regulatory and non-regulatory methods to control threats to the 
environment. One thing that has not changed is society's abhorrence of those who 
would deliberately or recklessly threaten the health of the environment. Neither has the 
need changed to deter such behaviour. The expression of public abhorrence and the 
deterrence of criminal polluters are functions that have been performed by the.  offence 
provisions under CEPA, and Pare functions they should continue to perform. 

III. THE CEPA ENFORCEMENT RECORD  

The CEPA Review. - What is at Stake? 

CEPA has been at the centre of its own "enforcement debate." The Act's passage 
was accompanied by statements that Environment Canada intended to "get tough" with 
polluters. However, in the result, "toughness" does not appear to have played a significant 
role in the Department of the Environment's strategy to control polluters. Rather;  the 
Department follows a "promotional" strategy, preferring to cooperate with regulated 
industries in order to attempt to secure compliance. Only rarely does the Department 
prosecute under the Act. The prosecutions that do arise pertain to infractions of only a 
few of the regulations under CEPA. These prosecutions generally d9 not result in high 
fines. The key question in the context of the CEPA review is whether this contradictory 
situation of a strong Act and weak enforcement practices can accomplish the goals of 
sustainable development and pollution prevention. in our view, it cannot. 

Improving the effectiveness of the Act requires more than merely changing the Act, 
and more than restructuring the enforcement branch of the Department of the 
Environment (although both of these changes are required). As discussed in detail 
below, two fundamental policy changes are also required. First, the federal government 
must accept and act on its clear authority and responsibility to make and enforce 
environmental regulations. Secondly, the Department of the Environment must move 
beyond the "advisory" role that was its original Mandate, and accept the mandate which 
CEPA provides to it: that of a strong regulatory agency. 

The federal government must now, as it reviews CEPA, confront the legacy of its 
reluctance to assert its legitimate jurisdiction to implement and enforce the Act. As 
reviewed elsewhere in this submission, plans have been initiated to harmonize 
federal/provincial environmental regulation 13  There are also increasing international 
pressures to not only standardize regulations, but to coordinate them with the imperatives 
of sustainable development and pollution prevention as well. Environment Canada has 
shown some tentative interest in including these considerations in the CEPA Review.14  
The challenge that now confronts the federal government is how it will demonstrate that 
it has preserved for itself the regulatory legitimacy that these initiatives will require. 

) 	Environment Canada's CEPA Enforcement Record 

The record of enforcement practices under CEPA suggests that when Environment 
Canada feels it can act, it does.1* However, this resolve to action has resulted in an 
average of less than five prosecutions per region per year under CEPA and the Fisheries 
Act, and a cumulative national average of approximately ten prosecutions per year under 
CEPA. The highest incidence of CEPA-related prosecutions come under the Ozone-
Depleting Substances Regulations (twenty-five, or forty-two per cent of CEPA 
prosecutions), the Ocean Dumping provisions under s. 67 (fourteen, or approximately 
twenty-four per cent), the PCB Storage Regulations and Interim Order (eleven, or 



approximately nineteen per cent) and the Gasoline Regulations (eight, or seven per cent). 
It should be noted that prosecutions in Ontario brought under the Gasoline Regulations 
have been withdrawn or stayed as the government plans to change the regulations." 

While prosecutions are rare, the incidence of guilty pleas and convictions is 
comparatively high; all regions score conviction rates of eighty per cent or higher, four 
out of five score ninety Per cent or higher. High fines are only infrequently levied; over 
sixty per cent (forty-eight out of a total of seventy-eight fines levied under CEPA and the 
Fisheries Act) have been less than ten thousand dollars. Of the remaining thirty fines, only 
two have been for one hundred thousand dollars or more. The highest fine ever levied 
by the courts was one million dollars for thirty-six counts of violations under s. 36(3) of 
the Fisheries Act. The next-most-frequently prosecuted offenses, under the Ozone 
Depleting Substances regulations, have resulted in fines ranging between three and one 
hundred thousand dollars; fines for PCB regulations offenses occupy a range between 
three and thirty thousand dollars. 

The fact that fines are rarely very high does not necessarily indicate anything other 
than judicial reluctance to levy harsh penalties. It does cast significant doubt, however, 
on the arguments, cited abOve, that suggest severe penalties are a disincentive to 
enforcement. If the worst Environment Canada officials thought an offender was going 
to get in court was a fine between ten and thirty thousand dollars, one would expect, 
according to the logic of the arguments, that they would undertake more than ten 
prosecutions a year. 

There are a total of twenty-four substance-controlling regulations under CEPA, half 
of which existed originally under the Acts CEPA sought to consolidate.'7 Yet, only three 
(the ozone-depleting substances regulations, the ocean dumping regulations, the PCB 
regulations) of them are enforced with any frequency. The conclusion that we draw from 
this review of the statistical record is that Environment Canada is most likely to act when: 

1) 	there is overwhelmingly clear precedent in the law (the Fisheries Act has been law 
since just after Confederation; federal jurisdiction over ocean dumping has been 
affirmed by the Supreme Court of Canada); 

there is virtually no overlap with provincial jurisdiction (the CFC regulations arise 
from Canada's international obligations under the Montreal Protocol); 

there is high public awareness of and concern over certain substances that makes 
action politically popular (the PCB regulations);or 

some combination of the above factors." 

What these patterns of enforcement indicate is that the federal government has 
whittled down its jurisdiction -- and its perceived legitimate scope of action -- to a small,  

safe, sphere, from which the federal government may find it difficult to extricate itself when 
the time comes to do so. 

') 	Eroding the Legitimacy of a Federal Role in Environmental Protection 

By "legitimacy," this discussion means the perception that a government, by 
occupying a field of activity (that it has legal grounds to occupy) and by exerting its 
influence in that field, presents to the public, industry and other governments the 
message that it is in the field, it is supposed to be there, that it is effective, and that the 
effects of its presence and activity are for the.  general benefit When a government 
operates in a circumspect manner in a field it is supposed to act in -- as the federal 
government has done in the field of environmental regulation and enforcement -- it 
undermines its perceived legitimacy to occupy the field. That is to say, even though the 
federal government has uncontradicted jurisdiction to regulate in some fields of 
environmental law, its muted behaviour has resulted not only in the perception of its 
shirking its responsibility, but also in the sacrifice of the legitimacy of its actions in the 
field. 

The greatest blow against legitimacy, of course, occurs when a government's 
reluctance to act creates an incapacity to act, such as that described by Conway: 

The ... result has been a malleable regulatory process based heavily on 
exhorting compliance agreements. When spending could be called for on 
employment and regional equity grounds, neither the capacity nor the 
desire for regulators to act was there. In short, regulators often found 
themselves without the carrot or the stick.' 9  

Legitimacy is also eroded when whatever action is taken has little positive effect. 
There are, for example, only a few concrete indications that promotional practices have 
effected marked gains in environmental protection. There is, on the other hand, 
considerable evidence that promotional strategies are particularly ineffective with large, 
heavily-polluting companies: 

"In 1987 the Canadian Environmental Advisory Council (CEAC) 
a pattern of almost two decades of systematic non-enforcement of the 
antipollution provisions of the Fisheries Act in Quebec, despite the existence 
of a number, of land-based sources of continuous discharge of highly toxic 
substances which seem to enjoy complete immunity from prosecutiOn....An 
internal memorandum by . a Department of Fisheries and Oceans official 
leaked in December, 1989, was bitterly critical of the federal 'negotiate and 
compromise at all casts philosophy' of non-enforcement of Fisheries Act 
violations against a number of large firms in British Columbia."2° 



Others have noted that the "bipartite deal-making" (the basic framework of 
promotional strategies) between federal regulators and those they regulate generally 
serves the interests of the regulated, not the regulators. 

'While state institutions are relatively weak, business has formidable power 
resources at its disposal. In addition to large financial resources and 
control over vital information, business has clear organizational 
advantages...Since environmental regulation tends to be organized by 
sector Canadian business has been well organized to influence the 
process. Moreover, where it really counts, where the regulator meets the 
polluter in the enforcement function -- at the level of the firm -- Canadian 
business is quite strong. On top of these organizational advantages, 
business control over investment is an extremely powerful resource, giving 
business the ability to threaten divestment if regulation becomes too 
stringent "p1 

Promoting as opposed to enforcing the requirements of CEPA has had the effect, 
therefore, of not only starkly limiting the effectiveness of regulatory activity, but has put 
the federal government in a position where it is subordinate to the industries it is 
supposed to regulate. 

If the federal government intends to take on the challenges of pollution prevention 
and sustainable development under CEPA and possibly other legislation, it cannot 
continue to stay within its small, safe sphere. Rather, it must return to the "first principles" 
of its constitutional authority to regulate the environment and to its own claims made 
when CEPA became law. As described in detail below, CEPA rode in on the fanfare of 
getting tough with polluters. There is a strong inclination now, on the part of Environment 
Canada, to readily attribute its weak enforcement history, following the analysis of Webb 
and others, to the failings of this approach. However, as there has been no 
demonstrated will to rigorously enforce CEPA, the rationalization that CEPA enforcement 
failed because it was too rigorous seems wrong. It is our understanding that other 
factors have had a strong role to play in CEPA's weak enforcement record. 

) 	CEPA'S Defeating Political Paradox 

Enforcement practices under CEPA have been confounded by the political paradox 
that has coloured government action under and around the Act since the day it was 
passed into law. CEPA was "sold" to the Canadian public, in the words of Minister of the 
Environment Tom McMillan; as "the country's first environmental bill of rights", "the most 
comprehensive piece of legislation in the western world", 22  and as an Act under which 
punishment would be swift, significant and sure: 

"Sanctions will include million-dollar-a-day fines. ... The new law will also place  

responsibility squarely where it belongs--on the shoulders of the chief executive 
officers and presidents of companies who permit violations to occur. They will be 
subject to jail sentences of one to five years. And the government intends to 
enforce the law with vigour."23  

Whatever the government's intentions were with the passage of CEPA into law, they were 
not as stated. One might be inclined to hazard the suggestion that the word "vigour" 
more accurately describes the way in which the federal government has avoided its 
responsibilities under the Act. 

• When CEPA was enacted, the government of the day seems to have concluded 
that CEPA provided it with an opportunity for cosmetic environmental regulation: the Act 
gave the appearance of implementing a strong regulatory regime, without requiring the 
government to actually do so.24  One result of this evident strategy has been a high 
degree of public cognitive dissonance about the federal government's role in 
environmental protection, and an ongoing erosion of the general perception of the 
legitimacy of federal activity in the realm of environmental regulation.°  If the political 
agenda underlying the passage of CEPA was to dissociate the federal government from 
perceptions that it had a strong role to play in environmental regulation, then one must 
accept the conclusion that CEPA has been something of a success. However, this is not 
the "success" one would reasonably expect from the fanfare CEPA rode in on, or, indeed, 
from the words of the Act itself. Nor does this "success" meet the requirements of 
sustainable development and pollution prevention. 

Any review of CEPA must acknowledge that many of the failings of Act's 
implementation and enforcement have to do with this political paradox, and not with the 
Act itself. 

) 	Lack of Constitutional Capacity or Lack of Political Will? 

The bold statements by the Minister of the Environment notwithstanding, little else 
of the federal government's actions relating to the Enforcement of CEPA show much 
boldness. On the contrary, as discussed in detail below, the federal Department of the 
Environment operates with the triple handicap of constitutional reticence, inadequate 
resources and an uncertain mandate. These factors lead to the circumspect, inefficient 
and ineffective patterns described above and must be remedied in order for CEPA to 
meet the requirements of sustainable development and pollution prevention. 

Constitutional Reticence 

The federal government has clear and legitimate jurisdiction over certain matters 
requiring environmental regulation. However, the federal Department of the Environment 



has been largely pre-occupied -- before and after CEPA -- with not interfering with what 
it considers to be matters under provincial jurisdiction, and with not "[aggravating] federal-
provincial relations."26  It is our view, shared by many other commentators, that the 
federal government's concern with its 'jurisdictional authority is more perceived than 
rea1.27  The political purpose served by these concerns is that they have provided the 
federal government with an excuse not to effectively implement and enforce CEPA. The 
history, mandate and internal policies of the Department of the Environment all reflect the 
federal aversion to exerting its constitutional authority in the realm of environmental 
regulation. 

II) 	Inadequate Resources 

Since before CEPA, the federal Department of the Environment has been staffed 
by individuals inadequately trained to achieve the department's ostensible mandate.28  
In the mid-70s, the problems with the staff and its capacities were described as: 

"...its inability to establish and carry out rigorous compliance procedures; 
an overtaxed and declining scientific and investigative capacity; uncertainty 

• and insecurity in federal-provincial and interdepartmental relations; and a 
• lack of economic and legal literacy.°  

, While CEPA was to have directly addressed some of these problems, recent stock-
taking by Resource Futures International (RFI) of Department of the Environment 
behaviour under CEPA shows little improvement. The department is understaffed, and 
the staff is inadequately trained. The Department of the Environment investigation and 
enforcement staff for the entire country number eight-six people,3°  approximately the 
same number of people employed by the Ontario Ministry of Environment and Energy to 
undertake investigation and enforcement. Hiring policies populate the department with 
people with technical expertise, but with little training or direction by their superiors to 
enforce the Act. 

The information resources for the department, in this day of international computer 
communications, are woefully inadequate, and significantly .contribute to the inefficacy, 
inefficiency and inconsistency of enforcement policies. 

"...There is no standard format for inspection of investigation reports. 
Enforcement staff in each region are organized differently, use different 
administrative procedures and in some cases rely on different enforcement 
priorities...Compliance histories and inspection and investigation 
information are decentralized and incomplete, both within and across the 
regions...Each region has a different tracking system. Ontario and Quebec 
•have no tracking system...Since information on enforcement from other 
regions is not available, except by ad hoc phone contact, there is a lack of  

consistency in enforcement across the country_Inspection results are not 
always reported back to the company being inspected. Inspectors are not 
always informed of investigation results."31  

RFI reports that one person has been hired to create a centralized data 
management system for the whole country in order to solve these problems. This further 
suggests that a realistic commitment of resources to effective implementation and 
enforcement has yet to be achieved.32  

iii) 	Uncertain Departmental Mandate 

As already noted, when CEPA was enacted the federal government pledged, on 
the one hand (the hand proffered to the public) to "get tough" with polluters. On the 
other hand (the hand that appears to be actually controlling the Act's implementation), 
the government supports a cooperative, promotional approach. The net result of this 
legislative schizophrenia is a federal department that does not know what its job is. It 
cannot be surprising, then, that it has difficulty getting its job done. 

The history of the creation and the first eighteen years of the federal Department 
of the Environment (from 1970 to 1988, when CEPA was passed into law) reveals that the 
department was not originally conceived as one with powers to regulate and enforce. 
Rather, its role was to provide information to other federal departments. 

"In this sense, the Department of the Environment shared many features 
with the Ministries of State for Science and Technology and Urban Affairs, 
which were created at the same time. Like the Ministries of State, 
Environment Canada, with its extensive environmental research 
programmes, but limited regulatory and program delivery role, appears to 
have been intended to operate largely on the principle that 'knowledge is 
power. "133  

The understanding was that other departments would look to the Department of 
the Environment for its "expertise" in environmental matters. However, the fashion in 
which the department was cobbled together from disparate and distinct departments of 
other ministries, 34  the fact that the duties of the department were often shared with other 
departments,35  and the comparatively low status in Cabinet of Ministers of the 
Environment, made the accomplishment of even this limited role quite difficult. Brief 
periods of concern over high-profile environmental issues such as acid precipitation 
occasionally raised the profile of the Department of the Environment. At least ostensibly, 
the department did have a role to play in assessing the environmental impacts of federal 
undertakings?' However, then, as now, there was strong opposition to any initiative 
that appeared to interfere with the jurisdiction of the provinces. 	The department 
responded to this opposition by sticking to an advocacy strategy, and working through 
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partnerships with regulated industries and provincial environmental officials. 39  The 
passage of CEPA did not appreciably change this pattern of behaviour. The "information 
support" role of the department as originally conceived has not fundamentally changed. 

However, the passage of CEPA has created a pressure point in the Department 
of the Environment, one that• has been described as the department's 
"promotion/enforcement" dichotomy. The tensions created by the dichotomy arise directly 
from the inconsistencies between 'tough" wording of CEPA and the conciliatory strategies 
of the.department. Investigations staff, as already mentioned, are hired for their technical 
proficiency. Their first purpose, apparently, is to promote the goals of the Act rather than 
to enforce it. RFI notes that good technicians do not necessarily make good enforcers.  

Ontario Ministry, of Environment and Energy provides a model for how the federal 
Department could be restructured. Ontario's Ministry of 'Environment and Energy has 
separate information and enforcement branches. It also has an in-house legal services 
• department that works with the enforcement branch. This approach appears have been 
extremely successful in bringing about a vigourous enforcement policy in that 
province." 

However, enlarging and creating new structures within the federal Department of 
the Environment alone will not be sufficient to address the failings of its enforcement 
practices. The department must also accept the clear regulatory mandate provided to it 
by CEPA. 

"...many of Environment Canada's inspectors are reluctant to enforce 
because they are technically trained and therefore do• not have an 
"enforcement mentality." They deal with other technically trained. people• in 
the regulated industries and share a common professional problem-solving 
ethos, which is not congruent with the• enforcement approach. Inspectors 
are also reluctant to enforce because they inevitably develop relationships 
with the regulated industries that they are reluctant to disrupt by "getting 
tough." This problem is particularly severe when the same people are 
inspecting as are investigating and laying charges."49  

The problem becomes even more severe when investigators (who may actually 
have more of an "enforcement mentality" than RFI grants) have to rely on the decisions 
of senior management regarding whether or not a prosecution will go forward.'" Once 
passed senior management, a case must also pass the scrutiny of the Prosecution Group 
of the Justice Department which makes the final decision of whether or not to prosecute. 
According• to one Department of the Environment official, however, the Justice 
Department is not the bottleneck in the prosecution process.42  The indications are, 
rather, that senior management stonewall lower-level initiatives to prosecute. RFI notes 
that the direction senior management at the Department of the Environment is tending 
toward is more promotion, and less enforcement. 

'Within Environment Canada, recent policy statements have created the 
perception among many of the enforcement staff that official policy has 
moved away from the relatively strict approach outlined in the Enforcement 
and Compliance Policy."43  

The role that senior management has played in keeping a close rein on CEPA 
enforcement policies must be acknowledged, and must be addressed. 

Change as a result of the CEPA review must happen not only in how the 
department is structured, but in how the role of the department is conceptualized. The  

Conclusion - A Failure of Political Will 

That CEPA has fallen so short of its stated goals is simply unacceptable. The Act 
and the regulations promulgated under it propose to control a very short list of toxic 
substances, and control activities very clearly within the jurisdiction of the federal 
government. Yet the Department of the Environment has always been under-funded, 
inadequately staffed and indifferently managed by the senior bureaucracy. Enforcement 
of CEPA has been infrequent and disproportionately focused on only three 
regulations.45  

The situation does not suggest, as has been proposed by the "Reviewing CEPA: 
An Overview of the Issues" document issued by Environment Canada, that a serious 
problem with environmental regulation in Canada has been "overlap and duplication of 
effort.".46  On the contrary, the serious problem with CEPA has been the federal 
government's own reluctance to assert its clear constitutional authority to regulate the 
environment and enforce those regulations. This absence of political will and leadership 
has significantly contributed to all the failings noted above. The inefficacy, inefficiency, 
and lack of certainty that surround environmental regulation in Canada are not because 
of the law, but because of the failings of those people whose elected responsibility it is 
to see that the law is effectively implemented and enforced. 

The provision more and better-trained enforcement staff, the reallocation of funds 
to improve information management infrastructure, the clear separation of promotional 
and enforcement functions branches, in themselves will not adequately address the 
failings of Environment Canada's enforcement practices. The underlying problems 
regarding the acceptance of the regulatory mandate provided by Environment Canada 
by CEPA, by the department's senior staff and political leadership, must also be 
addressed. 
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Introduction 

INVOLVEMENT 

Qui tam pro domino rege quam pro seipse 

Citizens have participated in enforcement since the earliest beginnings of the 
English common law system. ° This history is important because it shows that citizen 
participation in enforcement, also known as °private prosecution', is not a foreign 
concept to the roots of our legal system. 

Enforcement of any law is an essential prerequisite to achieving the law's 
objectives. One need only glance at the former environmental regimes of some of the 
countries in Central and Eastern Europe to realize that it is not enough to have forward-
looking progressive laws enacted .49  The regulated community must know that 
transgressions will be discovered and prosecuted with diligence. 

We have examined the enforcement experience under CEPA and found it to be 
lacking in vigour. Although we make several specific recommendations regarding 
remedies for these inadequacies, in this section we advocate for the addition of a citizen 
suit provision to CEPA to help ensure that CEPA's goals are met. 

Understanding the evolution of citizen enforcement lends context to the debate 
about enhancing public participation in environmental law.°  Initially, in thirteenth and 
fourteenth century England, citizen enforcement supported the government in its 
protection of the public interest. The public health acts of the day, analogous to present 
day environmental legislation, included specific reference to citizen enforcement.51  So-
called "commbn informers" would initiate prosecutions and were entitled to receive a 
share of the penalty imposed upon conviction. Such financial rewards unfortunately 
created the incentive for unscrupulous citizens to advance vexatious proceedings. Public 
outcry about this kind of harassment resulted in these types of informer actions being 
abolished temporarily. However, given the need for citizen enforcement to implement 
English penal laws, these informer actions were subsequently reintroduced with 
safeguards against such abuse.52  

As the tasks associated with protecting health and welfare grew in the context of 
the industrial revolution, a centralized bureaucracy was assembled to administer the new 
and/or expanded factory, public health, and food and drug legislation in the nineteenth 
century. This bureaucracy soon realized the need for a "...centralized and professional 
inspectorate charged with the responsibility of administering and enforcing..." 53  this 
social welfare legislation. This increase in volume and sophistication of social legislation 
made it very difficult for the average citizen to conduct private prosecutions.54  

With the advent of the regulatory offence 55  and the defence of "due diligence"56  
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the private prosecutor needed to address governmental action or inaction as well as the 
conduct of the accused. This is because the government will often have a duty to 
regulate corporate environmental behaviour and may have in fact issued a permit or a 
control order concerning the behaviour which has given rise to the private prosecution. 
Compliance with any governmental permissions regarding the polluting activity will be 
entered as evidence of "due diligence." 

Thus the citizen suit has evolved from a necessary and expected aid to 
government in implementing laws to a role that includes this "supplementary" function but 
also includes policing the government itself in its regulatory sphere. 

The Attorney General has the primary responsibility for prosecutions. However, in 
our legal system, the Attorney-general has a potential conflict of interest as both the • 
representative of the Crown responsible for public prosecution and as a member of 
Cabinet. 57  This conflict of interest is compounded by our legal tradition of delegating 
prosecutorial discretion to the Crown„ Citizens are left out of the decision-making when 
the Attorney-General decides whether to prosecute. This is particularly true with respect 
to the generally "invisible" decision not to prosecute. 

Under Canadian common law, consistent with our English common law roots, 
there has always been the option of pursuing a private prosecution, as a supplement to 
the powers of the Attorney General to enforce a public crime or offence. Under the 
common law rules, a citizen has the right to lay a charge to bring an alleged wrong-doer 
to account before a court of law. Citizens who initiate in a private prosecution may act 
in the place of the Attorney General in such circumstances. However, the Attorney 
General is always entitled to exercise her discretion to take over the prosecution, and 
even abandon it, leaving the citizen with no specific role to play or recourse.59  

A "citizen suit," on the other hand, is a civil action in which a private party has a 
statutory cause of action to seek relief in the civil courts to enforce the provisions of a 
statute. As such, a citizen suit has some advantages over a private prosecution. In a civil 
suit, the emphasis is on compensation rather than deterrence. In some instances this may 
be a more appropriate approach. Furthermore, the consent of the Attorney. General 
generally is not required to pursue a citizen suit. Perhaps even more importantly, the 
burden of proof in a citizen suit is the civil one of "on a balance of probabilities," which 
a lesser onus than the criminal burden of beyond a reasonable doubt.63  

The U.S. Experience with "Citizen Suits" 

In the United States, citizen suits have been a legislated part of environmental 
regulation since the Clean Air Act was amended in 1970.61  This enactment of 'a citizen 
suit provision has been used as a model in almost every major environmental statute 
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enacted in the U.S. during the last two decades.62  These provisions permit citizens to 
take civil actions to seek injunctions against activities, either by private actors or 
government agencies, which violate the statutes in question.63  

Civil penalties, payable to the government, are sometimes also provided for in U.S. 
citizen suit provisions." These are designed to punish the violator, to eliminate any profit 
earned by the violator from the polluting activities, and to compensate for environmental 
caused by the polluting activity.65  These penalties are generally reserved for the 

government to claim. 

In addition, while in the U.S. citizens are normally entitled to intervene in 
government prosecutions where they can show an interest in the property or transaction 
at issue, most U.S. environmental statutes allowing citizen suits also grant citizens the 
right to intervene in government enforcement proceedings.66  Where a case is settled, 

even before court proceedings are initiated67, a citizen that has intervened becomes 
a party to the agreement• and can participate in the settlement negotiations. 

Citizen suits 68  have been recognized in the U.S. as a vital component of that 
country's environmental regulatory regime. Indeed, citizens are uniquely placed to act 
as the governments "eyes and ears" when it comes to monitoring the environment in 
which they live. 

"Citizens are on the of the nation's greatest resources for enforcing environmental 
laws and regulations. They know the country's land and natural attributes more 
intimately than a government ever will. Their number makes them more pervasive 
than the largest government agency. And because citizens work, play, and travel 
in the environment, each has a personal stake in its beauty, health, and 
permanence. Citizens are omnipresent, motivated, and uniquely interested in 
environmental quality."69  

Public involvement in enforcement is also an important component of a democratic 
political system that encourages public participation in the creation of environmental 
statutes and regulations." 	- 

When citizens suits were first enacted in the United States, there was considerable 
opposition to the concept. Warnings of a proliferation of lawsuits that would flood already 
overburdened courts were put forward. Others raised concerns about the ability of 
governments to shape their own prosecution policies, without interference from an 
overzealous citizenry. This opposition shaped the first citizen suit provision in the U.S. 
The result was provisions that allowed citizens to sue, but only after notifying appropriate 
regulatory agencies and giving them the chance to sue first. In addition, citizens were 
only allowed to sue to redress statutory violations, but not for damages. 

In practice, citizen suits have tended to occur only in cases of serious and 
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egregious violations of environmental laws,71  and it is generally held that citizen 
enforcement of environmental laws has supplemented governmental efforts which have 
been subject to resource constraints. Indeed, a number of U.S., government agencies 
have expressed their appreciation for citizen suit enforcement efforts 72  In addition, 
allowing citizen suits as formal parts of environmental legislation has acted as an incentive 
to governments to actively enforce environmental laws, even when they may be reluctant 
to do so to political reasons.m  

Citizen Suits and The Ontario Environmental Bill of Righte 

The new Ontario Environmental Bill of Rights, following the model of U.S. 
environmental citizen suit provisions, creates a new right for Ontario citizens to bring a 
law suit against an alleged polluter or other person suspected of breaking the law and 
causing harm to a significant public resourcem, that removes some of the obstacles to 
citizen participation in enforcement. Although, notice must be given to both the Attorney 
General and the Environmental Commissioner, under the Actm, the Attorney General 
does not have the right to take over the proceeding, thereby exclude the citizen enforcer. 

In order to ensure that the government has had an opportunity to investigate and 
decide whether to prosecute themselves, the citizen wanting to sue must first have 
submitted a Request for Investigation to the Environmental Commissioner and either not 
received a response within a reasonable time period or received an unreasonable 
response. Once the citizen initiates her suit, the Attorney General is entitled to present 
evidence and make submissions to the court in the action, as well as to appeal the 
judgment and call evidence and make submissions at the appellate level .77  Although 
there are many remedies available in a successful citizen suit, including an injunction and 
an order to develop a plan for clean-up and restoration, the citizen cannot claim monetary 
damages personally. Costs are awarded pursuant to the court's discretionary power75; 
however, the court may take into consideration "...any special circumstance, including 
whether the action is a test case or raises a novel point of law."79  

Requirements for Effective Citizen Enforcement 

Successful citizen participation in enforcement requires support from other 
elements of the environmental protection system. Citizen suits must be permitted through 
an explicit statutory provision. The Ontario Environmental Bill of Rights is one of the few 
Canadian environmental statutes with such a provision.89  A second requirement is that 
there be clear statutory standards of conduct against which the behaviour of potential 
violators can be measured. Specific emission levels, and deadlines for compliance, for 
example present the citizen, as well as the government enforcer, with more opportunities 
to enforce the law. 
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A third prerequisite to effective citizen enforcement is a public education program 
to ensure that citizens know about the various options for participation. Indeed, an 
enlightened government could use citizen volunteers to implement a comprehensive 
enforcement strategy.81  

The provision of financial incentives to encpurage such participation is essential. 
In the U.S. only, one quarter of citizen suits filed between 1984 and 1988 were brought 
by individual or local coalitions, while the rest were brought by national or regional 
environmental organizations.' This statistic is likely largely influenced by the prohibitive 
costs of environmental litigation. Subsidizing citizen environmental enforcement directly 
is a potentially effective form of encouragement. 83  Indirect subsidy through provision 
of technical assistance, such as government experts and testing facilities, is also an 
appropriate role for government in the context of encouraging citizen participation in 
enforcement. The provision of assistance of this kind could be seen as part of the federal 
government's duty flowing from its statutory commitment to "encourage the participation 
of the pe9ple of Canada in the making of decisions that affect the environment' contained 
in CEPA.84  

Generous cost rules are also necessary to encourage 'citizen suits to be brought 
in the public interest, allowing the court to exercise its discretion to not award costs 
against a unsuccessful citizen plaintiff where the suit was a test case or raised a novel 
point of law. 

Finally, a crucial element in the success of citizen suits in the U.S. has been access 
to information on pollution levels supplied by polluters themselves, as part of regulatory 
self-monitoring and reporting regime. 85  Examples include the discharge monitoring 
reports required under the U.S. Clean Water Act and information available through the 
Freedom of Information Act. An enlightened government agency might also assist citizens 
in information-gathering by affirmatively disseminating environmental data collected in the 
course of its regulatory duties. An important component of the information requirements 
is reporting of non-compliance so that citizens can ascertain when the government has 
chosen to not enforce the statute in question. 

5) 	A Citizen Suit Provision for CEPA 

CEPA should be amended to permit citizen suits. This statutory recognition is 
necessary to overcome problems associated with private prosecution88, such as the 
potential exclusion of the citizen from participation if the Attorney-General exercises his 
or her discretion to prosecute and/or enter a settlement with the alleged wrong-doer. 

CEPA presently, permits citizens to apply to the court for damages, or an 
injunction, where they have suffered personal loss, or will suffer personal loss, as a result 
of a violation of CEPA. However, the individual citizen must prove this loss or damage.87  

18 

CEPA also permits the minister to seek an injunction against activities which are, or may 
lead to, a violation of CEPA, or to obtain a court order requiring that the person named 
in the order take action to prevent a violation of CEPA.88  

These existing provisions should be expanded to provide a clearly articulated 
citizen's right to bring an civil enforcement action, subject to proof of an offence, or 
imminent offence, on a balance of probabilities in the event of a violation or imminent 
violation of CEPA. Remedies available under such actions should include the granting of 
injunctions ordering the person named to refrain from any action that may constitute or 
be directed towards the commission of an offense under CEPA, or to do anything 
necessary to prevent the commission of an offence under CEPA.9°  In the event that 
CEPA has been contravened, the person named in an application might be required to 
develop and implement a restoration plan to repair any damage caused to the 
environment in the 'course of the violation of CEPA.91  Consideration should be given to 
allowing citizens to share in penalties levied against the wrong-doer upon conviction as 
wel1.92  

The citizen suit provision should require notice to the Attorney General prior to 
initiation of the suit. However, where the Crown decides to pursue the case, the citizen, 
or citizens' group, should be entitled to remain a party to the prosecution. Where the 
Attorney-General settles the case without formal legal proceedings, the citizen should be 
entitled to participate in the settlement negotiations and permitted to become a party to 
any agreement signed. 

The court's discretion regarding cost awards in citizen suit actions should be 
specifically stipulated to include considerations of whether the case is a test case or 
raises a novel point of law. Interim cost award should be made explicitly available under 
the citizen suit provision. In addition, a fund for providing enforcement costs to citizen 
enforcers should be created.83  

The information dissemination provisions of CEPA should be reviewed to ensure 
that they encourage citizen participation in enforcement. The possibility of including 
voluntary citizen enforcers in their enforcement strategies should be considered. At a 
minimum, citizens should have access to monitoring information, and information 
regarding non-compliance, and decisions by the Attorney General not to prosecute. 

Finally; in the Canadian federal context, the importance of clear standards under 
any delegation agreement cannot be overstated. Where equivalency agreements are 
permitted under CEPA, it should be made clear that the test for equivalency includes the 
provision of citizen suits under the "equivalent' provincial law.94  

CONCLUSIONS AND RECOMMENDATIONS 
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There is no question but that Environment Canada's enforcement practices 
regarding CEPA require reform. Nor is there any question but that reform must not only 
address the past failings of government action under CEPA, but must also address the 
imperatives of sustainable development and pollution prevention. 

RECOMMENDATIONS 

	

1) 	Environment Canada's Departmental Mandate 

The Department of the Environment must accept the regulatory mandate provided 
to it by CEPA. The Department can no longer limit itself to an "advisory" and "promotional" 
role. CEPA provides the department with clear direction to provide for the life-cycle 
regulation of toxic substances in Canada and a number of additional regulatory functions. 
The department must accept and operationalize these regulatory functions as part of its 
institutional mindset and core administrative policies. In the context of CEPA, Environment 
Canada's mandate must now be recognized as being two-fold: 

1) to provide information clearly, and in a timely fashion to regulated industries; and 

2) to enforce compliance with the requirements of the legislation when it is 
necessary to do so. 

This regulatory mandate should be affirmed by the Standing Committee on 
Environment and Sustainable Development and by the government as a whole. 

Departmental Restructuring 

In order to operationalize this regulator/ mandate Environment Canada's 
enforcement functions should be restructured. In particular: 

following the model of the Ontario Ministry of Environment and Energy, information 
and promotion, and enforcement functions should be clearly separated; 

the need for Environment Canada to obtain permission from the Department of 
Justice to undertake prosecutions should be eliminated; rather prosecutions 
should be handled by Environment Canada's own legal services branch, as is the 
case with the Ontario Ministry of Environment and Energy; and 

	

* 	investigative and legal services staff should be given greater authority to decide 
when to prosecute. 
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3) Sanctions and Enfa L'ehient Powers 

• I) 	Sanctions 

The quasi-criminal sanctions currently contained in CEPA95  should be retained. 
The presence of these sanctions in the Act underline the value of respect for the 
environment itself and stigmatize behaviour causing serious damage to the environment. 

II) 	Enforcement Powers 

Consistent with the affirmation of Environment Canada's regulatory mandate 
through CEPA, inspectors' powers under CEPA" should be expanded to include: 

the authority to issue "cease and desist' or "stop" orders to oblige a regulated 
party to stop an illegal 

• 
activity, without the requirement for formal court action; 

the authority to 'issue preventative orders to require regulated parties to take 
preventative or corrective action before a violation actually occurs; 

the authority to require regulated parties to report on how they have complied with 
"cease and desist' or "stop" orders or preventative orders; 

the authority to gain entry where an owner refuses consent; and 

the right to serve subpoenas and summons in accordance with s.509(2) and 
s.701(1) of the Criminal Code. 

Citizen Suits 

CEPA should be amended to permit citizen suits to ensure that the requirements 
of CEPA and any regulations made under the Act are met. A separate provision should 
be included in CEPA with the following features: 

a clear articulation of any person's right to bring an enforcement action, subject 
to proof of an offence, or imminent offence, on a balance of probabilities; 

provide for the granting of injunctions ordering the person named in such actions 
to refrain from any action that may constitute or be directed towards the 
commission of an offence under CEPA, or to do anything necessary to prevent the 
commission of an offence under CEPA; 

where CEPA has been contravened, the person named in an application can be 
required to develop and implement a restoration plan to repair any damage 
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APPENDIX 3 
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INTRODUCTION 

The new substances provisions of the Canadian Environmental Protection Act 
(CEPA)' are among the most important aspects of the Act. Their significance is due 
to two principal features. First, the pre-commercial evaluation of new substances is the 
ultimate preventative activity. Rather than waiting for substances to cause damage to 
the environment or human health, new substances can be assessed and, if necessary, 
their use controlled, to prevent such outcomes. Secondly, the CEPA new substances 
provisions are not limited to the assessment of new chemicals. Other new 
"substances," such as biotechnology products, can also be assessed through the Act. 
In fact, CEPA was the first environmental statute in Canada to specifically recognize 
biotechnology products as distinct category of substances. 

The screening of new substances prior to commercialization is an ideal 
Opportunity to apply the principle of pollution prevention and a precautionary 
approach to the management of potentially harmful substances. These provisions of 
the Act should be used to provide clear signals to industry regarding the types of new 

I 	 substances which are likely to be approved for use in Canada, and the characteristics 
L Ur 	 of substances which will result in prohibitions or severe restrictions on use. This would 

provide direction to firms in terms of their investment and research and development 
decisions. 

However, the CEPA new substances provisions, as presently drafted, suffer 
from a number of significant substantive and procedural weaknesses which make the 
achievement of this goal difficult. This submission to the Standing Committee on 
Environment and Sustainable Development reviews these deficiencies and makes 
proposals for reform in three parts. The first part describes the existing new 
substances provisions of CEPA. Part Two makes proposals for reform of these 
provisions regarding new chemical substances. The chemical new substances 
provisions of CEPA were proclaimed to be in force in June 1994. 

Part Three deals specifically with biotechnology products. Due to the 
consideration that biotechnology products can be self-replicating life forms, these 
products raise a number of unique issues with respect to the new substances 
provisions of CEPA. Regulations to implement the CEPA new substances regime for 
biotechnology products are still under development after a seven-year consultation 
process? This submission suggests significant revisions to the way in which CEPA 
addresses new biotechnology products. These recommendations are contained in a 
proposal for a new biotechnology part for CEPA, and build upon CIELAP's work on 
the environmental regulation of biotechnology products over the past decade.3 
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PART I: 	THE !MUSTING CERA NM SUBSTANCES PROVISIONS 

The Substances New to Canada provisions of Part ll (TOXIC SUBSTANCES) of 
CEPA are complex and challenging. Section 25 of CEPA establishes a Domestic • 
Substances List (DSL), consisting of all substances known to have been manufactured 
or imported into Canada in a quantity of more than 100 kg in any one calendar year, 
or in Canadian Commerce or used for commercial manufacturing purposes between 
January 1, 1984 and December 31,1986. The establishment of .a Non-domestic 
Substances List, consisting of specified substances other than substances placed on 
the DSL is also provided for. Amendments to the DSL and Non-dSL must be 
published in the Canada Gazette!' 

Section 26 of CEPA requires that substances not appearing on the DSL not be 
manufactured or imported into Canada until required information is provided to the 
Minister, and the established period for assessing this information has expired. These 
requirements to provide information to the Minister do not apply to substances which 
are regulated under other federal statutes which provide for the prior notification of the 
federal government of the import or manufacture of new substances, and provide to 
an assessment as to whether the substance is qoxic."5  Exemptions from the CEPA 
new substances provisions are also provided for materials incidentally generated in 
the preparation of the substance,6  substances produced when a substance 
undergoes a chemical reaction that is incidental to the use of the substance or that 
results from storage or from environmental factors,7  and for substances which do not 
exceed the maximum quantities exempted from the new substances provisions of the 
Act!' 

The information requirements for new substances can also be waived where, in 
the opinion of the Minister, the information is not needed to determine if the substance 
is "toxic," the substance is used or manufactured in a location where it is sufficiently 
contained to protect the environment and human life, or it is not feasible or practicable 
to obtain the data necessary to generate the information.9  Notice of waivers granted 
by the Minister must be published in the Canada Gazette.10  

The information regarding new substances to be provided to the Minister is to 
be prescribed in regulations made under the Act.11  These regulations may also 
define substances or establish groups of substances for the purposes of assessment, 
including groups of biotechnology products, polymers, research and development 
substances and substances manufactured for export only.12  Test and laboratory 
procedures to be followed in the development of test data may also be prescribed." 

The Ministers are required to assess the information provided to them 
regarding anew substance to determine if it is stoxic."14  The time period for this  

assessment may be set through regulation." Where assessment periods are not 
established in this way, the prescribed assessment period is ninety days.16  The 
assessment period can be extended up to the length of the prescribed assessment 
period where the Minister believes this is necessary to complete the assessment 
process.17  

Once the Ministers have assessed any information provided to them regarding 
a new substance, and they suspect that the substance may be "toxic," they may 
permit the import or manufacture of the sUbstance subject to any conditions the 
ministers specify, prohibit the 'import or manufacture of the substance, or request 
additional information from any person regarding the substance for the purpose of 
assessing its qoxicity."16  The Minister may vary or rescind any condition or 
prohibition imposed on a substance which is suspected of being utoxic."19  Notice of . 
the imposition, variation or rescindment of any condition or prohibition must be 
published in the Canada Gazette.4  

Where additional information is requested the substance cannot be imported or 
manufactured until the prescribed period for assessing the substance has expired, or 
ninety days after, the provision of the additional information, whichever is later.21  In 
the case of prohibitions, a prohibition expires within two years of its imposition unless 
notice of a proposed regulation to be made under CEPA is published within the 
Canada Gazette. The prohibition then expires on the date the regulation comes into 
forde.22  However, the structure of CEPA is such that the substances must be found 
to be "toxic" before such a regulation can be imposed. 

When the Minister has been provided with the information required through 
CEPA for a new substance, the substance is manufactured or imported into Canada in 
sufficient quantities, and no conditions on is use made on the basis of a suspicion of 
"toxicity" (s.29(1)(a)) remain in force," the substance must be added to the.DSL.23  

Where a substance is found to be "toxic," the substance may be added to the 
Toxic Substances List (TSL).24  Substances may also be deleted from the TSL where 
the Governor in Council (cabinet) believe that it is no longer necessary to include the 
substance on the List.25  Once placed on the TSL, the substance may be made . 
subject to regulations made under CEPA. The Act grants the Governor in Council the 
power to impose a wide range of conditions and requirements on TSL substances 
including complete prohibitions on their manufacturing, use, processing, sale, import 
or export, or on products containing the substance .26  However, regulations cannot 
be made under CEPA if, in the opinion of the Governor in Council, the regulation 
would regulate an aspect of the substance that is regulated by any other federal 
statute.27  

Reviews by a Board of Review of additions to and deletions from the TSL may 
be requested under CEPA. Reviews of regulations regarding TSL substances may 
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also be reauested.28  The actual establishment of a Board is at the Minister's 
discretion. 46  Wide standing ,is provided before Boards of Reviee and cost awards 
may be made by Boards.31  There are, however, no provisions for intervenor funding. 

Sections 10-24 of CEPA relate to the disclosure of information. In general, the 
disclosure of information submitted for the purposes of CEPA is prohibited if 
requested by the submitter of the information.32  However, certain types of 
information may be released when, in the opinion of the Minister, it is necessary for 
the purposes of the Act.33  Information of this type may include summaries of health 
and safety data, occupational exposure studies, and toxicological, clinical or ecological 
studies of the substance. '34  Physical or chemical data which would reveal the identity 
of the substance cannot be released without the permission of the person who 
provides it. Even when substances are added to the DSL or TSL, where the 
publication of the explicit chemical or biological name of the substance would result in 
the release of confidential business information, the name may be masked in a 
manner to be prescribed through regulations made under the Act.36  

PART II: CEPA AND NEW CHEMICALS: PROBLEMS AND 
RECOMMENDATIONS FOR REFORM 

	

. 	Introduction 

The screening of new substances prior to commercialization is an ideal 
opportunity to apply the principle of pollution prevention and a precautionary 
approach to the management of potentially harmful substances. These provisions of 
the Act should be used to provide clear signals to industry regarding the types of new 
substances which are likely to be approved for use in Canada, and the characteristics 
of substances which will result in prohibitions or severe restrictions on use. This would 
provide direction to firms in terms of their investment and research and development 
decisions. 

However, the CEPA new substances provisions, as presently drafted, suffer 
from a number of significant substantive and procedural weaknesses which make the 
achievement of this outcome unlikely. This part of CIELAP's submission to the 
Standing Committee proposes a number of amendments to strengthen the potential 
effectiveness of the new substances notification and assessment provisions of CEPA 
regarding chemical new substances. 

	

2. 	The Definition and Treatment of "Toxicu Substances under. CEPA 

Serious deficiencies have been identified with respect to the existing definition 
of 'toxicity" under CEPA. In particular, concerns have been expressed that substances 
with "toxic" properties (e.g Toluene) have been found to be not "toxic" for the 
purposes of CEPA, due to CEPA's emphasis on the need to establish evidence of 
presence in the environment of a "toxic" substance in sufficient quantity or 
concentration to cause 'toxic" effects.37  

	

a) 	The definition of "toxic" for the purposes of CEPA should be refined to stress 
the intrinsic characteristics of a substance in terms of its potential to cause 
harm to the environment or human health, rather evidence of its presence in 
the environment in sufficient quantity or concentration to cause "toxic" 
effects.38  

CEPA currently does not require that substances found to be "toxic" be placed 
on the Toxic Substances List. 

CEPA should be amended to require that new substances found to be "toxic" 
for the purposes of CEPA be placed on the Toxic Substances List. 
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3. 	A "Sunrise" Protocol for CEPA 

Directly related to the definition of 'toxicity" is the development of an appropriate 
regulatory response once a new chemical has been declared toxic. Currently, there is 
little guidance as to how the Governor in Council will regulate new substances once 
placed on the Toxic Substances Ust. While section 34 of CEPA grants the Governor 
in Council broad powers to regulate new substances, it does not specify exactly what 
the regulatory response should be. Due to the likelihood of severe environmental and 
health effects, substances which are "toxic," persistent and bioaccumulative should not 
be permitted to be used or manufactured in Canada.39  

Recommendations: 

a) CEPA should be amended to require that new substances which are persistent, 
bioaCcumulative and logic" not be permitted to be manufactured, imported or 
used in Canada (a "sunrise" clause). Thresholds for persistence and 
bioaccumulation should be established through regulation. Exemptions to the 
"sunrise" clause should only be allowed in exceptional circumstances. 

b) Pollution prevention plans, acceptable to the Minister of the Environment, 
should be required to be developed by notifying parties for "toxic" substances 
whose use or manufacture are not prohibited through the "sunrise" protocol, 
prior to their use or manufacturing being permitted within Canada. 

4. 	Relationship Between CEPA New Substances Provisions and Other 
Statutes 

CEPA states that substances, for which another act of Parliament provides for 
the assessment of 'toxicity" prior to manufacturing or import, are exempt from the new 
substances prOvisions of CEPA. In effect, only substances which are not assessed for 
"toxicity" under other statutes will be regulated under CEPA. However, the criteria for 
these exemptions are vague, and do not appear to be being applied stringently. 

As the principal federal statute dealing with environmental matters, the role of 
CEPA in providing a minimum standard for the assessment of new substances, 
regardless of their intended use, should be affirmed and strengthened. The 
assessment criteria and procedure, and the range of regulatory options available to 
the federal government regarding new substances provided by another statute, should  

be at least equal to CEPA to provide for an exemption from the CEPA new 
substances requirements. 

Recommendations: 

(a) Explicit criteria for establishing the equivalency of other statutes for new 
substances notification and assessment purposes should be included in the 
CEPA new substances provisions. These criteria should include: 

requirements that notice be given prior to the import, manufacture or 
sale of a substance and for an assessment of whether it would be 
considered 'Toxic" for the purposes of CEPA; 
provisions for public participation in The notification and assessment 
process equivalent to those contained in CEPA; and 
the availability of federal control options for substances found to be 
"Toxic" or suspected of being "toxic," equivalent in scope to those 
available under CEPA. 

(b) A provision should be added requiring the Governor in Council to publish a list 
of statutes considered equivalent to CEPA for the purposes of new substances 
assessments. 

5. 	Exemptions from CEPA New Substances Provisions 

Currently CEPA exempts a range of substances, including impurities, 
contaminants and partially unreacted materials, and additional substances produced 
when a new substance under assessment undergoes a chemical reaction incidental to 
its use or that results from environmental factors affecting the new substance under 
assessment.43  By-products of the production, use, storage or environmental 
exposure of new substances under assessment have the potential to produce 
significant health or environmental effects of their own, and therefore should be 
considered in the assessment of new substances. 

Recommendation: 

CEPA should be amended to ensure that the assessment of new substances includes 
consideration of the potential health and environmental effects of by-products arising 
from the production, use, storage or environmental exposure of a new substance. 

Status of Substances "Suspected of Toxicity." 

The existing provisions of CEPA require that substances must go onto the DSL 

6 7 



s.29(1)(a) conditions have been imposed before the end of the assessment period. 
Such conditions can apparently remain in place indefinitely. This structure provides 
strong incentives to approve the manufacturing or import of substances suspected of 
being "toxic," subject to conditions, as if a substance cannot be conclusively shown to 
be "toxic" and therefore eligible to be added to the TSL, prohibitions on its use or 
manufacture cannot be maintained beyond a two-year period. 

The application of the precautionary principle suggests that substances 
suspected of being 'toxic" should be treated as "toxic" in terms of the available control 
options, including prohibitions on manufacture, use, import or export, until they can be 
• demonstrated not to be 'toxic" for the purposes of CEPA. The possibility of a Board of 
Review review of the status of a substance prohibited on the basis of a suspicion of 
"toxicity," might be provided for at the end of the two year period, rather than requiring 
that the prohibition be replaced with an approval subject to conditions at the end of 
two years. 

Recommendation: 

The capacity of the federal government to control the manufacture, or import of 
substances "suspected of toxicity" should be strengthened. Prohibitions on the import 
or manufacturing of substances found to be in this category should be permitted to 
remain in force beyond the two year time limit currently provided by CEPA,41  so long 
as the substance continues to be "suspected of toxicity." Requests for Boards of 
Review on the status of substances "suspected of toxicity" should be permitted two 
years after the imposition of a prohibition on the import or manufacturing of such a 
substance. 

importing or manufacturing of a new substance until sufficient information is provided 
to permit an assessment of the "toxicity" of the new substance. This approach would 

-41 	follow that taken in the Pest Control Products Regulations regarding the registration of 
pesticides in such circurnstances.43  

Assessment of Substances for Export Only 

Section 32(1)(a) of CEPA permits the establishment of notification and 
assessment categories for substances only intended for export from Canada. This 
presents the possibility of different, and potentially lower notification requirements and 
assessment criteria for substances intended for export only, than would be the case 
for substances intended for domestic use. Such a distinction is inappropriate. Canada 
should not permit the export of products which have not been fully assessed and 
approved for use in Canada. 

Recommendation: 

CEPA should be amended to ensure that new substances intended for export are 
assessed for "toxicity" in the same way as substances intended for domestic use. The 
export of products subject to prohibitions on manufacturing or use in Canada should 
not be permitted. Similarly, substances subject to conditions on use or processing in 
Canada should not be permitted to be exported for uses or processes which are not 
permitted in Canada. 

. 	Assessment Timeframes 

7. 	Status of Substances For Which Inadequate Information Exists to Assess 
"Toxicity." 

Section 29 1(c) of CEPA permits the minister to request additional information 
regarding a substance in order to assess its "toxicity." However, in the event that this 
additional information proves inadequate to permit an assessment of 'toxicity," the 
minister is not permitted to request additional information, and prohibitions on 
importing or manufacturing the substance expire, under such circumstances, at the 
end of the assessment period.42'These provisions appear to permit the possibility of 
substances whose "toxiCity" has not been fully assessed being manufactured or 
imported, due to the unavailability of information necessary make such an 
assessment. 

Recommendation: 

CEPA should be amended to permit the minister to maintain prohibitions on the 

Section 32(2) of CEPA provides for a default period of ninety days for the 
assessment of new substances. The period for the assessment of additional data 
requested under section 29(1)(c) is also set at ninety days. Given the potential 
complexity of the data associated with new substances, the default period should be 
extended. 

Recommendation: 

-ZS 	The default assessment time limits for assessment contained in sections 32(2) and 
29(2) should be extended to a minimum of one hundred eighty days. 

1.0. Field Tests of New Substances Under Assessment 

Field tests are situations in which new substances whose toxicity has yet to be 
fully assessed may be released into the environment, as tests may be necessary to 
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develop data for s.26 notification information packages. Section 32(1)(g) of CEPA 
permits the development of regulations regarding test conditions, procedures and 
practices. However, there is no specific requirement th obtain an approval from 
Environment Canada and Health Canada to conduct a field test, and it is not clear 
whether a failure to follow the requirements of a section 32(1)(g) regulation would 
merely invalidate the resulting information, or if such behaviour would constitute an 
offense under CEPA. 

Recommendation: 

CEPA should be amended to require that field tests of new substances receive a 
specific approval under CEPA. The minister should be permitted to approve tests, 
approve tests subject to conditions, or to refuse to permit a test. Failure to follow the 
conditions of a test approval should constitute an offense under CEPA. Failures to 
follow laboratory procedures required by regulations made under s.32 of CEPA should 
also constitute an offense under CEPA. 

11. 	Public Participation in Decision-Making 

I) 	Notice -Ind Cnmment 

Opportunities for public participation in the new substances assessment 
process are extremely limited. Public notices in the Canada Gazette are required in 
four instances: 

(a) when information requirements are waived (s.26(5)); 
(b) when conditions or prohibitions are imposed on substances suspected 

of being 'toxic," (s.29(5)); 
(c) when substances are added to or deleted from the DSL (s.25(4)) or the 

TSL; and 
(d) when regulations are proposed for TSL substances (s.48). 

No public notice is required when information regarding new substances is received 
by the Ministers (i.e. notifications), or when field tests of new substances are 
conducted for the purposes of developing data for new substances assessments. 

• Expanded public notice and comment provisions will ensure that the public is 
aware of, and has an opportunity to participate in, decisions regarding the approval 
for use in Canada of substances which may negatively affect the environment and 
human health. Notice and comment provisions would also improve accountability in 
the administration of CEPA. In addition, opportunities for public participation may 
enhance the quality of decision-making by providing members of the public, including 
non-governmental organizations and members of the academic community, with an 
opportunity to bring to the attention of CEPA administrators information of which they 
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might not otherwise be aware. 

Recommendation: 

CEPA should be amended to require public notice in the Canada Gazette when: 

notification information packages are received by Environment Canada and 
Health Canada regarding new substances; and 
field tests involving the open environmental release of a new substance are 
proposed. 

In addition to providing notice in the Canada Gazette, the minister should be 
permitted to provide public notice of an impending decision under CEPA in any other 
manner which he or she feels appropriate. Public comment periods of not less than 
sixty days should be provided following all public notices provided under CEPA. 

Additional public notice requirements regarding field tests may be appropriate, 
as such tests may involve the potential release of substances into the environment 
whose 'Toxicity" is yet to be fully assessed. Notice of proposals for field tests might be 
required to be published in a newspaper of general circulation in vicinity of the test. 
CEPA s.71(1)(d) provides a precedent for such public notice requirements. 
Requirements for the direct notification of the owners and occupiers of lands adjacent 
to a test site should also be included. 

Appeals 

The current appeal provisions in CEPA are limited and unbalanced. No 
appeals to a Board of Review are available when substances are added to the DSL (in 
effect, when there is a finding of not "toxic"). In addition, no appeals are available 
when information requirements are waived:" when the manufacturing or import 
substances suspected of being "toxic" are approved with conditions, or when 
prohibitions or conditions on such substances are varied. 45  No appeal processes are 
,apparent regarding the approval of field tests involving open releases of new 
substances under assessment. 

Regulations proposed under s.34 in relation to TSL substances can be the 
subject of a request for a Board of Review. However, the regulation of substances 
placed on the TSL is not automatic, and there is no corresponding provision 
permitting a request for a Board of Review to inquire as to the need for a regulation to 
prohibit or control the manufacturing, use, processing, sale, offering for sale, import or 
export of a 'toxic" substance if such a regulation has not been introduced by the 
Governor-in-Council. It should be noted that provisions of the recently enacted Ontario 
Environmental Bill of Rights permit members of the public to request the development 



of new regulations. 

RJcammendation: 

CEPA should be amended to permit any person to file a notice of objection 
requesting a Board of Review regarding: 

• the addition of substances to the DSL (s.30); 
• the waiving of information requirements (s.26); 

the approval with conditions or when prohibitions or conditions regarding 
substances suspected of being "toxic" are varied or rescinded (s.29); 

• the approval of field tests of new substances, particularly those involving open 
release into the environment; and 
the need for a regulation to prohibit or control the use, manufacture, 
processing, sale, offering for sale, import or export of a "toxic" substance or a 
product containing a "toxic" substance. 

Under each of these circumstances a Board of Review should be required to be 
established, except for when the request can be shown to be frivolous or vexatious. 
Ministers should be required to respond to notices of objection requesting the 
establishment of Boards of Review within thirty days of receiving the request. 

iii) 	Intervenor Funding 

The Board of Review provisions of CEPA currently provide for final and interim 
cost awards.47  However, there are no provisions for the provision of intervenor 
funding to bona fide public interest intervenors in Board of Review proceedings. This 
represents a serious barrier to the use of the Board of Review process by members of 
the public. Boards of Review are likely to involve complex technical, scientific and 
legal issues. Consequently, public interest intervenors may require legal and expert 
assistance to participate effectively in their proceedings. The need for intervenor 
funding in public hearing and inquiry processes is well-established, and numerous 
examples of intervenor funding arrangements exist under federal and provincial 
legislation, including the Canadian Environmental Assessment Act49  and the Ontario 
Intervenor Funding Project Act.5°  

Recommendation: 

CEPA should be amended to provide for intervenor funding assistance to bona fide 
public interest intervenors in CEPA Board of Review Proceedings. A fund should be 
established to provide for intervenor funding awards. This might be funded through 
fines imposed in relation to offenses under CEPA, charges imposed in the use of 
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."toxic" chemicals,51  and the imposition of user fees for the new substance 
notifications and assessments. 

	

12. 	Access to Information52  

The current provisions of CEPA place significant constraints on the ability of 
members of the public to access information regarding potentially toxic substances , 
which may be released into the Canadian environment. The paramountcy of the goal 
of protecting confidential business information (CBI) regarding the nature of potential 
pollutants, which are a matter public interest and in the public domain, cannot be 
accepted in principle. 

The protection of critical information, particularly regarding the chemical and 
physical characteristics of substances and the full contents of health and safety, 
occupational exposure, toxicological, clinical and ecological studies as CBI 
undermines public accountability for decision-making under CEPA. The lack of full 
access to information of this nature also limits the capacity of members of the public 
to comment substantively on information regarding new substances, to assess the 
adequacy of proposed control measures, and to determine whether requests for 
Boards of Review are appropriate. 

Environment Canada interprets CEPA section 20 as requiring it to keep such 
information confidential, unless a request for information is submitted under the 
Access to Information Act (AIA) and the Information Commissioner determines that the 
information is not confidential .b'' The process of applying for information under the 
AIA is slow, unwieldy and likely to be unable to provide adequate responses to public 
requests for information in the context of the timeframes provided by CEPA for the 
assessment of new substances. 

	

. 	CEPA's provisions regarding the protection of confidential business information 
are much wider than is the case in corresponding U.S. legislation. In the United 
States, only 'trade secrete can be kept confidential. "Trade secrets" include 
information such as formulas or compounds which are used in a business, know only 
to that business and its employees and which give that business a commercial 
advantage . over competitors. 54  A similar standard should be employed in CEPA. 

Furthermore, confidentiality, requests should not be permissible for information 
relating to substances which may be released into the environment, either through 
waste streams or products, or for information relating to the environmental effects 
resulting from the use or processing of the substance. Confidentiality claims should 
also be disallowed regarding information regarding potential occupational exposure to 
new substances under assessment.55  
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Recommendations: 

To avoid abuse of its confidentiality provisions, CEPA should be amended to provide 
that: 

the definition of what can be kept confidential be narrowed to include only 
"trade secrets;" 

the claimant for confidentiality be required to provide supportive evidence of 
confidentiality when making a claim; 

requests for confidentiality on the identities of substances which will, or may 
be, released into the environment, not be permitted; 

requests for confidentiality should not be permitted regarding information on 
toxicology, ecological effects, .epidemiology or health and safety studies;56  
and 

there be a public appeal process regarding determinations that information is 
confidential. 

13. Conclusions 

The new substances provisions of CEPA are potentially one of the Act's most 
important components. The screening and assessment of new chemical substances 
prior to their release into the environment is the ultimate preventative step. However, in 
order to be' fully effective, the chemical new substances provisions of CEPA require a 
number of amendments. 

In particular, the relationship between the new substances provisions of CEPA 
and similar provisions contained in other statutes must be clarified, and the status of 
the CEPA provisions as providing a minimum assessment standard for all new 
substances affirmed. In addition, opportunities 'for public participation in the new 
substances assessment and approval process must be strengthened, as well as 
public access to information regarding new substances. The Act must also be 
amended to widen the scope of the assessment of the potential environmental and 
health effects of new chemical substances, strengthen the ability of the federal 
government to deal with substances "suspected of toxicity" or for which inadequate 
information to assess exists, provide clear provisions regarding the authorization and 
regulation of field tests of new substances, provide for more realistic assessment time 
frames, and to ensure the full assessment of substances intended for export from 
Canada. 
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PART III: CEPA AND NEW PRODUCTS OF BIOTECHNOLOGY: PROBLEMS 
AND RECOMMENDATIONS FOR REFORM 

1. 	Introduction 

The new substances provisions of CEPA are designed to include biotechnology 
products as well as new chemicals. However, the regulation of new biotechnology 
products presents a number of special challenges beyond those provided by new 
chemical substance. Indeed, Environment Canada and Health Canada have • 
recognized biotechnology products as a unique category of new substances. The 
departments have been developing a separate notification regulation of biotechnology 
products under section 32 of CEPA. A commitment to establish a national regulatory 
regime to address the environmental risks of the biotechnology industry by 1995 was 
made in the federal government's Green Plan.57  

What is Biotechnology? 

Biotechnology is defined in CEPA as:58  

"the application of science and engineering in the direct or indirect use of 
living organisms or parts or products of living organisms in their natural 
or modified forms." 

• Such a broad definition includes a wide range of activities, many of which are 
hardly new or revolutionary. Fermentation in the making of beer or the biological 
• processes used in sewage treatment plants, for example, can be considered 
applications of biotechnology. Most agricultural practices could be described in the 
same way. 

• Modern biotechnology, however, is different from these traditional practices. All 
living things have the same genetic material called DNA (deoxyribonucleic acid), the 
hereditary information code which determines life. What makes each species, and 
each member of a species, unique, is the distinctive arrangement of its DNA. Since 
the early 1970s, scientists have been able to take this genetic material from one 
species and implant it into an unrelated one. By doing so, they can add very specific 
characteristics to plants, animals, and microorganisms, resulting in genetic 
combinations which otherwise would not naturally occur. This is called genetic 
engineering and it is fundamentally different from traditional genetics where scientists 
could only breed closely related species. According to one commentator, 

"[T]he principal significance of the new technology was that it made possible 

the transfer of genes between species with considerable specificity and ease. 
It, therefore, removed the specific barriers of conventional genetics."58  

Genetic engineering means that the desirable characteristics or attributes of 
one organism or species, whether a plant, or animal, or bacteria can be transferred to 
another to create new life forms or "genotypes." These new life forms, in turn, can 
pass on the new characteristics to their offspring. 

ii) 	The Binachnology Industry and Its Applications 

The discovery and refinement of genetic engineering techniques has been 
followed by the emergence of a "biotechnology" industry over the past decade. 
Applications of biotechnology involving the use of both engineered and naturally 
occurring life forms are now approaching the commercialization stage. Many of the 
applications involve the potential or deliberate release of biotechnology products into 
the environment. The fields in which biotechnology applications involving the 
environmental release of biotechnology products are under development include the 
following: 

a) 	Agricultuys 

The range of potential applications of biotechnology to agriculture are 
enormous. They include the development modified engineered (transgenic) crops, 
new applications of naturally occurring and genetically engineered microorganisms 

, (GEMs), and animal health and production products. 

Transgenic crops: Using a variety of techniques, scientists are now able to breed 
crops with specific characteristics or traits. Some new crop strains are being 
developed to improve crop nutritional and growth characteristics. However, the 
overwhelming majority of the transgenic crops presently under development in 
Canada are to increase resistance to specific pesticides.88  Monsanto, for example, is 
developing canola (a plant used to make vegetable oil) to be resistant to its herbicide 
glyphosate. This would permit use of the herbicide against weeds without affecting 
that specific strain of canola. 

GEMs: One of the earlier applications of biotechnology was the use of microbes -that 
can be sprayed on temperature-sensitive plants and crops to help protect them from 
frost damage. This so-called "ice-minus" bacterium allows longer growing seasons 
and a reduction in crop loss due to late frosts. The use of microbes to increase 
nitrogen fixation in soil is also under investigation.81  

Animal Products: Biotechnology products currently under development include drugs 
to induce growth in animals. In addition, the controversial hormone recombinant 
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bovine Somatotropin (rbST), produced by genetic engineering techniques, can be 
injected into cows to substantially increase their milk production. The development of 
animal vaccines using biotechnology techniques to fight chronic cattle diseases such 
as shipping fever and bovine virus diarrhoea is also taking place. 

Mining and Petrochemicals 

There are a variety of biotechnology applications by the mining industry under 
development. Microorganisms may, for example, be able to leach minerals such as 
copper, nickel, and gold from ores and tailings in concentrations that could not be 
extracted economically by traditional means. 

With respect to petrochemicals, the desulfurization of coal and crude oil 
through the use of modified microorganisms is currently under investigation. ° The 
use of microbes to enhance oil recovery, to produce fuel, and in the production of 
enzymes and specialty chemicals is also being explored.64  

c) 	Waste water Treatment 

New biotechnology products such as microorganisms may also be used to , 
accelerate processes of degrading and removing toxic substances from inoculated 
sludge at waste water treatment facilities. 65  The Canada Centre for Inland Waters in 
Burlington, and the National Research Council's Biotechnology Research Institute in 
Montreal, for example, have research programs oriented toward the use of 
biotechnology for the treatment of municipal and industrial waste water. 

) 	Bioremediation 

Other uses that may further environmental protection goals include the creation 
and use of microorganisms capable of de-toxifying hazardous waste or rendering 
organic pollutants such as polychlorinated biphenyls (PCBs) less toxic. Similarly, new 
and naturally occurring life forms may be able to clean up oil and other chemical 
spills, providing the foundation for new waste management technologies.66  

) 	Forestry 

Canadian forestry companies are currently undertaking biotechnology research 
in three main areas. These are pulp and paper manufacturing, the regeneration of 
harvested forests, and the protection of existing and new forests. In the pulp and 
paper sector, research is under, way into new enzyme technologies, allowing for 
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significant reductions in the use of chemical bleaching agents. Research into 
techniques related to reforestation is being pursued vigorously in a number of 
laboratories across Canada. Methods have been developed to rapidly produce 
thousands of genetically-improved trees. This is to facilitate faster reforestation. In 
addition, researchers at Forestry Canada are developing technologies for biological 
pest control as alternatives to synthetic chemical treatments.67  

f) 	Fisheries 

A number of applications of biotechnology to fisheries are under development 
to increase the tolerance of fish to environmental stresses, and the increase their rate 
of growth. Examples include the modification of Atlantic salmon to carry the "antifreeze 
gene" taken from winter flounder, and the modification of coho salmon to carry a 
growth hormone gene from sockeye salmon.°  

iii) 	The Unique Risks of Biotechnology Products 

Biotechnology products present a number of special environmental and health 
risks which distinguish them from traditional chemical substances. Two major areas of 
concern have been identified in this regard: 

(a) Many biotechnology products include life-forms which are self-replicating. 
Once released into the environment, they can reproduce, spread and 
mutate and transfer genetic material. The control of biotechnology 
products, and their genetic material, once in the environment, will 
therefore be difficult, if not impossible. 

(b) The technologies employed in the development of many new 
biotechnology products have only emerged over the past twenty years 
(especially recombinant DNA and cell fusion technologies). The 
evaluation of such products for potential environmental damage is 
surrounded by a great deal of uncertainty. Indeed, the scientific literature 
reflects wide concerns regarding the lack of adequate methodologies 
and data to properly assess the environmental and health effects of the 
products of biotechnology.°  

Methods of predicting the consequences of deliberate introduction of new life 
forms in the environment are still under development. The potential risks associated 
with biotechnology_products are often described as being of a "low probability, high 
consequence risk.  e'0  In other words, although the chances of something going 
wrong may be very slight, if something does go wrong, the ecological consequences 
may be tremendous. As a result, we must ask not only whether something may go 
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wrong, but also what is the present capability to address the consequences if it 
does.fl  

These concerns are reinforced by the consideration that, in many cases, 
biotechnology products must survive, grow and multiply in the environment in order to 
fulfil their intended functions. In general, the environmental risks which have been 
associated with the release of biotechnology products into the environment are 
predicted on the basis of extension of past experiences with the introduction of 
"exotic" species, such as zebra mussel, dutch elm beetle, common sparrow, gypsy 
moth and various species of plants, including the purple loosestrife, into existing 
ecosystems.72  The specific environmental risks which have been identified in relation 
to biotechnology products include:73  

• the creation of new pests, such as the escape of a transgenic salt tolerant rice 
from cultivated fields into estuaries; 

• the enhancement of the effects of existing pests or creation of new pests 
through hybridization or gene transfer to related plants or microorganisms; 

• the enhancement of the effects of existing pests as a result of the selective 
pressures provided by plants modified for pest resistance or intensified 
pesticide arising in conjunction with the modification of plants for pesticide 
resistance; 

• infectivity, pathogenicity, toxicity or other harm to non-target species, including 
humans; 

• disruptive effects on biotic communities, resulting in the elimination of wild or 
desirable natural species through competition or interference; 

• adverse effects on ecosystem processes and functions, such as nutrient 
cycling; 

• incomplete degradation of hazardous chemicals by microorganisms employed 
in bioremediation, and waste water treatment, leading to the production of even 
more toxic by-products. 

These specific risks sometimes overshadow the more general risk of reducing 
biological diversity in any given ecosystem. Introduced species may, for example, 
disturb food-chains or habitats, which in turn will affect biodiversity.(4  Biotechnology 
can also threaten the biodiversity through its implicit drive to breed uniformity in plants 
and animals, and by furthering and encouraging monocultures. 

It is important to note that these environmental and health risks are not limited 
to the introduction of genetically engineered or modified organisms. Naturally 
occurring organisms can behave as "exotic" species when introduced into ecosystems 
of which they are not native inhabitants as well. In addition, the introduction of a 
naturally occurring species into a natural habitat can have disruptive effects if the 
species is introduced in very high concentrations or quantities. It has also been 
argued that certain naturally occurring species of microorganisms that have potential 
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to be used in bioremediation may be opportunistic human pathogens.73  

Biotechnology and 'Toxicity" 

The "toxicity" test forms the basis for CEPA's regulation of new substances. 
New substances must be found "toxic" under the definition employed by CEPA in 
order to be regulated under the Act A number of problems have been identified with 
the definition and application of the concept of 'toxicity" under CEPA in relation to 
chemical substances.76  Furthermore, the "toxicity" standard, as it is presently applied 
in the context of chemical substances appears to be too narrow an evaluative 
structure in relation to the potential scope of the effects of the use of biotechnology 
products. In addition, it an be excessively stringent test in relation to the level of 
uncertainty regarding the environmental and health effects of these products. This is 
especially true with respect to the potential long-term, indirect and cumulative 
environmental and health risks associated with biotechnology products. 

Biotechnology and Federal Jurisdiction 

The 'toxic" standard employed in CEPA was largely developed for the purpose 
of establishing federal constitutional authority to regulate potentially harmful chemical 
substances. It was intended to define a distinct and bounded category of substances 
to be controlled through the federal Parliament's general power to legislate for the 
Peace, Order and Good Government of Canada. 

However, the federal authority to regulate biotechnology products may not 
require the establishment of "toxicity," as is the case with chemical products. The 
federal parliament's capacity to legislate on new subjects of national significance, such 
as aeronautics,7'7  radio communications,78  nuclear energy,73  and the national 
capital area,83  is well established. Biotechnology products which are intended to be, 
or may be, released into the environment, particularly those involving the application of 
recombinant DNA and cell fusion technologies seem to fall within this category.81  
Biotechnology products are a distinct and bounded category of subjects and therefore 
would appear to be able to meet the test of "singleness, distinctiveness and 
indivisibility," clearly distinguishing them from matters of provincial concern 82 

In addition, a federal notification, assessment, and registration system for 
biotechnology products would appear to be something whose "scale of impact on 
provincial jurisdiction is reconcilable with the fundamental distribution of legislative 
power under the Constitution."83  It is also unlikely that an effective notification, 
assessment and registration system could be established by the provinces acting 
individually or cooperatively .84  Given the status of biotechnology products as living 
organisms capable of being transported and of reproducing, the failure of one 
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province to cooperate would carry with it potential adverse consequences for 
residents of other provinces. Those few provinces which have considered the 
regulation of biotechnology products appear to concede primary responsibility for 
their assessment and approval for use in Canada to the federal government. 8°  A 
division of responsibility similar to that which has emerged regarding pesticides, in 
which the federal government assesses and registers products for general use in 
Canada, and the provinces authorize specific applications, appears to be emerging 
for biotechnology products which may be released into the environment. 

These consideration support the conclusion that the federal government has 
the constitutional authority regulate biotechnology products in Canada through its 
power to legislate of the Peace, Order and Good Government of Canada, without 
having to establish that they are "toxic" for the purposes of CEPA. Federal jurisdiction 
over Agriculture,87  Fisheries, 88  Trade and Commerce, 89  and criminal law in relation 
to public health,98  provide additional bases for the establishment of federal regulatory 
authority over biotechnology products. 

vi) 	Biotechnology and CEPA 

• The disconnection of federal regulatory authority over,  biotechnology products 
from the need to establish 'toxicity" would provide a number of• advantages. The 
health and environmental effects of new biotechnology products could continue to be 
assessed as they are now under CEPA. However, a firm establishment of "toxicity" 
would not be required for the federal government to take regulatory action to prohibit 
or impose conditions on the processing, use, manufacture, sale, offering for sale, 
import or export of new biotechnology products or products containing new 
biotechnology products. The proposal of this more flexible standard reflects the level 
of uncertainty which currently exists regarding the potential environmental and health 
effects of biotechnology products. 

Furthermore, if the federal role is not limited to regulation on the basis of the 
establishment of 'toxicity," the assessment and regulatory process for biotechnology 
products could be widened to include broader, considerations of the potential 
environmental and human health effects of these new products. Such effects could 
include the long-term direct and indirect cumulative environmental effects of the 
commercial scale use of a biotechnology product. This would more effectively capture 
the range of possible environmental and health effects which have been identified with 
respect to biotechnology applications in relation to deliberate or accidental releases 
into the environment. 

This approach would also permit the range of factors to be considered in the 
evaluation of biotechnology products to be expanded. Concerns have been expressed 
by a wide range of stakeholders regarding the value and purpose of many of the  

emerging applications of biotechnology. It has been argued, for example, that the 
modification of crops for resistance to specific herbicides will entrench the 
dependance of agricultural production on external chemical inputs. This may result in 
a further narrowing of the genetic base employed for agricultural purposes, thereby 
undermining efforts to development more environmentally sustainable agricultural 
practices.91  Similarly, it has been contended that the development of genetically 
modified faster growing trees to be used in reforestation efforts would address a 
symptom, rather than the cause, of the problem of the overharvesting of trees.92  

The recent controversy over the approval for use in Canada of rbST has 
demonstrated in the inability of the existing regulatory system for biotechnology 
products, with its narrowly defined focus on safety, to even consider wider policy 
issues of this nature.93  The need to widen the range of factors considered in the 
assessment of biotechnology products was reflected in the recommendations of the 
Standing Committee of the House of Commons on Agriculture and Agri-Food in its 
April 1994 report rbST in Canada.94  This stress on the consideration of the wider 
environmental, ethical and social impacts of biotechnology applications is a reflection 
of the potential power of the technology and the lack of consensus within Canadian 
society regarding the appropriateness of many of the applications of biotechnology 
which are emerging. 

The unique characteristics of many biotechnology products as life forms, the 
level of uncertainty regarding the assessment of their potential environmental and 
human health impacts, and lack of consensus regarding the value of many of their 
applications makes apparent the need to address these products differently from 
chemical new substances under CEPA. A new and separate part of CEPA should be 
enacted to deal specifically with biotechnology products. This part would, in effect, 
establish a federal registration and regulatory system for biotechnology products 
which may enter the Canadian environment or be exported from Canada. 

A New Biotechnology Part for CEPA 

Introduction 

The proposed new. Biotechnology Part for CEPA would provide for the 
evaluation and listing for use, manufacture, processing, sale, offering for sale, import 
and export of biotechnology products, and products containing new biotechnology 
products which may be released into the environment. The proposed part follows the 
notification and assessment structure of the existing CEPA new substances provisions. 
However, the proposed section would expand the range of evaluative criteria 
employed in the assessment of biotechnology products, and remove the need to 
establish 'toxicity" in order for the federal government to control the use of a 
biotechnology product. 
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Ii) 	Scope 

As Canada's principal environmental protection statute, CEPA should provide a 
framework for the evaluation of all biotechnology products which may be released into 
the environment. This would include all releases of genetically engineered organisms, 
and releases of naturally-occurring organisms into habitats in which they do not occur 
naturally, or in quantities or concentrations beyond those in which they naturally occur. 
Enabling provisions for notification and assessment requirements would be 
established to cover all stages of product development in which environmental 
releases might occur, from laboratory research to commercialization. 

The existing provisions of CEPA require that the triggers for the application of 
the CEPA New Substances provisions (s.26(3)), additions to the DSL (s.30) and the 
development of notification groups in new substances regulations (s.32(1)h) be 
expressed in terms of quantities. Given the nature of most biotechnology products 
self-replicating life forms, such triggers are inappropriate for biotechnology 
products.95  The proposed biotechnology Part would permit the use of non-quantity 
based triggers for biotechnology products. 

in) 	Relationship Between CEPA and other Statutes Regulating Biotechnology 
Products 

Potential releases of biotechnology products into the environment are currently 
regulated under a number of federal statutes administered by a variety of 
departments. Among the most important of these are the Pest Control Products 
Act, 96  the Seeds Act,97  the Fertilizers Act, 98  the Plant Protection Act 99  and the 
Fisheries Act.1°6  However, very few of the statutes under which other departments 
propose to use in the regulation of biotechnology products, appear to be able to meet 
even the existing CEPA s.26(3) exemption criteria.191  As is proposed with respect to 
new chemicals, biotechnology products could continue exempted from the 
requirements of the CEPA notification and assessment process, if they are regulated 
through another statute which clearly provides for an equivalent process. 

However, the status of CEPA as providing the minimum standards for the 
assessment of biotechnology products should be affirmed and strengthened. Explicit 
criteria for establishing the equivalency of other statutes for biotechnology notification 
and assessment purposes should be included in the proposed CEPA biotechnology 
part. These criteria should include: 

requirements that notice be given prior to the testing, import, manufacture, use 
or sale of the substances and for an assessment of the: 

purpose; 
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efficacy; 
direct, indirect and cumulative environmental and human health impacts; 
and 
availability of alternatives to the biotechnology product; 

provisions for public participation in the notice and assessment process 
equivalent to those contained in the CEPA biotechnology part; and 
the availability of federal control options equivalent in scope to those available 
under the CEPA biotechnology part. 

A provision should also be included requiring the Governor in Council to publish a list 
of statutes considered equivalent to CEPA for the purpose of the assessment of new 
biotechnology products. 

iv) •
Information Requirements 

The biotechnology Part of CEPA would contain a section similar to the existing 
provisions of s.32 of CEPA, permitting the development of regulations establishing 
information requirements for biotechnology products. These requirements would 
include information regarding: 	• 

• the purpose for which the biotechnology product has been developed; 
• the effectiveness of the product for its intended purpose; 
• the method of use and mode of action of the product; 
• biological and ecological characteristics of the biotechnology product;192  

potential immediate and long-term direct and indirect environmental and human 
health effects of the biotechnology product, includin_g the cumulative effects of 
commercial scale use and impacts on biodiversity;lw  
availability and effectiveness of monitoring, control, waste treatment and 
emergency response plans with respect to the biotechnology product;194  
the availability of alternative means of achieving the product's purpose which 
may pose lower environmental and health risks; and 
any other information which the minister determines necessary to assess the 
potential environmental and human health impacts of the biotechnology 

. product. 

These requirements are based on those currently under development by 
Environment Canada and Health Canada for the CEPA biotechnology notification 
regulation195, Agriculture and Agri-Food Canada for the environmental assessment 
of genetically modified plants196  and the United States Environmental Protection 
Agency for the assessment of biotechnology products under the Toxic Substances 
Control Act.1°7  However they are also expanded to include information regarding the 
purpose, effectiveness, availability of alternatives, potential long-term direct, indirect 
and cumulative environmental and human health effects of the use of the 
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biotechnology product. 

The Government of Canada's acceptance of the need for the assessment of the 
effectiveness of biotechnology products was affirmed in the its August 1994 response 
to the Standing Committee on Agriculture and Agri-Food's report rbST in Canadal08  
and a "merit" test is currently applied in the registration process for pest control 
products under the Pest Control Products Regulations made under the Pest Control 
Products Act.109  The inclusion of the consideration the purpose, availability of 
alternatives and long-term indirect and cumulative environmental and human health 
effects is intended to bring principles widely accepted as components of 
environmental assessment procedures11°  into the assessment of biotechnojogy 
products. This is to provide a means of addressing the range of concerns regarding 
the value, purpose and potential long-term environmental and health effects of 
biotechnology products which' may be released into the environment, that have •  been 
expressed by many stakeholders."' 

) 	Field Tests and Laboratory Procedures 

As noted in the chemical new substances part of this submission, field tests 
involve potential releases of new substances into the environment whose potential 
environmental and human health effects have yet to be fully assessed and evaluated. 
As is proposed for new chemical substances, a separate section regarding the field 
tests of biotechnology products should be included in the biotechnology part of 
CEPA. 

Field tests of new biotechnology products should require a specific approval 
under CEPA. The minister should be permitted to approve tests, approve tests subject 
to conditions, or to refuse to permit a test. Failure to follow the conditions of a test 
approval should constitute an offense under CEPA. Notice of proposals for field tests 
should be required to be published in a newspaper of general circulation in vicinity of 
the test.112  Requirements for the direct notification of the owners and occupiers of 
lands adjacent to the test site should also be included. A comment period of not less 
than sixty days should follow notice of a proposed field test. Mechanisms to provide 
for the filing of notices of objection and the establishment of Boards of Review in the 
event that members of the public object to the conduct of a field test are also 
required. 

This section should also establish the capacity of the Governor-in-Council to 
make regulations regarding laboratory procedures regarding biotechnology products. ' 
Failures to follow laboratory procedures required by regulations should constitute an 
offense under CEPA. 

vi) 	Assessment ,Ind Listing Process 

a) 	Public Participation 

The public participation provisions of the biotechnology product assessment 
process would parallel those proposed for the assessment of new chemical 
substances under CEPA. This would include: 

(a) public notification when applications for the approval of the manufacture, 
use, import or export of new biotechnology products, or products 
containing new biotechnology products are made, in the Canada 
Gazette. 

(b) provision of a• public comment period of not less than ninety days following the 
notice; 

(b) 	public access to the information submitted in response to the to the information 
requirements regarding new biotechnology products in a manner consistent 
with the principles outlined in section 11 of the Chemical New Substances 
section (Part II) of this submission. 

h,ssessme.71 Critexiz 

The proposed biotechnology part would outline the criteria to be considered by 
the minister in assessing a new biotechnology product. In determining whether to 
approve, approve with conditions or prohibit the use, manufacturing, processing, sale, 
offering for sale, import or export of a new biotechnology product or products 
containing the new biotechnology product, the minster should consider: 

the information received from the proponents; 
comments received from members of the public; and 
information available from any other source regarding: 

the purpose for which the biotechnology product has been developed; 
the effectiveness of the product for its intended purpose; 
the biological and ecological characteristics of the biotechnology product 
the potential immediate and long-term direct and indirect environmental 
and human health effects of the product, including the cumulative effects 
of commercial scale use and impacts on biodiversity; 
the availability and likely effectiveness of monitoring, control, waste 
treatment and emergency response plans with respect to the product; 
and 
the availability of alternative means of achieving the product's purpose 
which may pose lower environmental and health risks. 
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) 	Approvals 

At the conclusion of the public comment and product assessment period, the 
minister would be permitted to: 

• approve manufacture, use, processing, release or discharge into the 
environment, sale, offering for sale, import or export the new biotechnology 
product and products containing the new biotechnology product without 
conditions: 
approve the manufacture, use processing, release or discharge into the 
environment, sale, offering for sale, import or export of the new biotechnology 
product and products containing the new biotechnology product subject to any 
conditions which the minister chooses to impose; or 
impose a total, partial, or conditional prohibition of the manufacture, use, 
processing, release or discharge into the environment, sale, offering for sale, 
import or export of the biotechnology product or a•  product containing the new 
biotechnology product 

Products whose assessment demonstrates: 

• the potential for harm to human health or the environment; 
• ineffectiveness for their intended purpose; 

the availability of alternatives which pose a lower potential for harm to the 
environment or human health; or 

• whose intended purpose is found to nof to serve the public interest, 

should not be approved for use or manufacturing in Canada. 

Products approved without condition would be placed on a Biotechnology 
Domestic Substances List. Products approved subject to conditions could be placed 
on a Biotechnology Conditional Domestic Substances List. Products subject to 
prohibitions would be placed on a Prohibited Biotechnology Substances List. 
Approvals, conditional approvals and prohibitions could be varied by the minister if 
new information regarding the biotechnology product becomes available. Notice of the 
minister's intention to vary such conditions should have to be provided in the Canada 
Gazette, and be followed by a public comment period of not less than ninety days. 

d) 	Notice of Approval 

Notice of the Minister's decision would be provided in the Canada Gazette, to 
the applicant, and to any person who made a comment during the comment period. A 
decision to approve or approve with conditions would not take effect for period of 
thirty days. This would provide an opportunity for the filing of notices of objection by  

any person. Notice and opportunities to file notices of objection should also be 
available when variations to approvals, approvals with conditions and prohibitions are 
proposed. 

) 	App Dais 

The filing of a notice of objection would be the first step is seeking a Board of 
Review regarding the minister's decision regarding a biotechnology product. The 
procedures for Boards of Review regarding biotechnology products would follow 
those proposed for Boards of Review regarding chemical new substances (Part II 7.2. 
and 7.3 of this paper) Boards would have to be established unless the request is 
frivolous or vexatious, approvals should be suspended until any notice of objection is 
resolved, and intervenor funding should be provided for bona fide public interest 
intervenors 

viii) Biotechnology Environmental Release Database 

The biotechnology part of CEPA should provide for the establishment of a data-
base on the environmental release of all biotechnology products in Canada. Such a 
data base would be of assistance to governments, researchers, and other members of 
the public in assessing the overall use and effects of biotechnology products released 
into the Canadian environment. All environmental releases should be required to be 
entered into the data base, and members of the public should have direct access to 
the data base. 

3. 	Conclusions 

Biotechnology products, being self-replicating life forms, represent a unique 
category of new substances, distinct from chemical new substances. Therefore they 
should be dealt with through a new separate part of CEPA. This part would follow the 
structure of the existing new substances provisions. However, the scope of the 	• 
evaluative criteria would be expanded to include factors beyond the assessment of 
"toxicity," as currently defined for the purposes of CEPA. This is to reflect to the 
potential range of environmental and health impacts associated with biotechnology 
products and the concerns which have been expressed by many stakeholders 
regarding the merit and value of many of these products. 

In addition, "toxicity" would not have to be established in order to justify the 
exercise of federal regulatory authority over biotechnology products. This approach is 
proposed to take into consideration the level of uncertainty which currently exists 
regarding the assessment of the potential environmental and health effects of 
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biotechnology which may enter the environment:Furthermore, in a manner consistent 
with CIELAP's proposals regarding the chemical new substances provisions of CEPA, 
the status of CEPA as providing the basic model of the evaluation of the effects of 
environmental releases of biotechnology would be affirmed and strengthened. 
Opportunities for public participation in decision-making regarding biotechnology 
products would also be increased. 

This proposal for the establishment of a separate biotechnology part of CEPA is 
intended to provide the basis of a regulatory structure for biotechnology products 
which would ensure the protection of environmental integrity and human health, and 
strengthen public confidence in the government of Canada evaluative and regulatory 
processes for these products. 
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CEPA AND ECONOMIC INSTRUMENTS 

INTRODUCTION 

As our understanding of the underlying economic and political causes of 
environmental degradation increases, it has become apparent that it is necessary to 
expand the range of tools which we employ to protect the integrity of the environment. 
In this context, "economic" policy instruments, such as the imposition of taxes on 
environmentally harmful activities, and the creation of markets for permits to emit • 
pollutants, have attracted growing interest over the past few years.1  This paper will 
analyze these instruments with respect to their relevance to the Standing Committee on 
the Environment and Sustainable Development's review of the Canadian Environmental 
Protection Act (CEPA). 

Economic instruments have been incorrectly touted both as "voluntary" 
mechanisms and as enforcement tools.2  Economic instruments, such as environmental 
taxes and tradeable permits, are defined, for the purposes of this discussion, as those 
Instruments having the potential to alter behaviour by providing monetary incentives to 
reduce and/or eliminate the creation and discharge of contaminants. Economic 
incentives, such as subsidies, can also alter behaviour, yet they do so through 
encouragement, rather than as a parts of a regulatory system. 

There are several critical prerequisites for a successful regulatory regime which 
includes the use of economic instruments. The first requirement is a discharge 
monitoring system that allows both the firm and the regulators to measure accurately total 
discharges and any reduction in discharges for the purposes of approving a trade or 
levying a tax. Secondly, clearly enforceable environmental quality standards must be 
established to serve as baselines for a minimum level of environmental quality that have 
to be met at all times. These points highlight one of the fundamental obstacles to the use 
of tradeable permits and discharges fees under CEPA: the general paucity of permitting 
provisions in the Act. 

I 	INPUT AND OUTPUT FEES AND CHARGES 

Theoretical Basis 

In general the use of fees and charges for environmental purposes can take three 
forms: 

i) 	charges against a firm based on the amounts of pollutant discharges from the firm 
to the air, land or water; 



ii) charges levied on feedstocks used by a firm in its productive process; 

iii) charges levied on final products whose production, use or disposal is associated 
with high environmental costs. • 

Levying a fee or tax on emissions, or for the use of particular inputs, provides a 
disincentive to emit or use the substance being taxed. The theoretical basis for a fee or 
tax mechanism is that firms will reduce their discharges or use of the targeted substance 
up to the point where the marginal cost of another unit of reduction equals or exceeds 
the charge levied by the government. A fee set high enough to encourage the reduction 
of discharges would act as a catalyst for the implementation of technological changes to 
prevent the pollution. Similarly, an appropriate level of tax on the use of a substance in 
production would encourage the development of pollution prevention technologies to 
eliminate the use of the substance.3  

Use in Canada and Other Industrialized Jurisdictions 

Input and output fees are widely employed instruments in the United States and 
many European jurisdictions. In the U.S., taxes on the use of particular chemical 
feedstocks are employed to support the federal Superfund program created through the 
Comprehensive Environmental Response, Compensation and Liability Act of 1980, and 
state superfund, toxic use reduction, and pollution prevention programs, in at.  least 26 
states.4  Several states also currently , charge fees under the Clean Water Act permitting 
system.3  Within Europe, Germany has developed an extensive system of charges related 
to discharges to water and the generation of hazardous wastes.6  

• In Canada waste discharge fees are presently levied by .the federal government 
under the ocean dumping control part of CEPA.' In addition, fees are levied by British 
Columbia under its Waste Management Act.8  The Ontario government charges a permit 
fee for Certificates of Approval issued under the Environmental Protection Act. The 1993 
report of the Ontario Fair Tax Commission recommended that Ontario establish a system 
of pollution taxes on the discharge of a range of substances selected from generally 
recognized pollutants, such as those covered by the National Pollutant Release 
Inventory.3  

3) 	•Fees and the Federal Government 

Although the Constitution grants the federal government the power to raise 
revenue by "any mode or system of taxation,"13  the federal government's capacity to 
apply charges of this nature is not unlimited. In particular, the federal government cannot 
use its taxation power to undermine valid provincial regulatory systems, such as 
permitting systems for discharges into the environment.11  However, The federa!  

government would appear to have the jurisdictional capacity to be secure in applying 
charges for the discharge or , use of substances which are found to be "toxic" for the 
purposes of CEPA.12  Other taxes, such as a generic discharge fee, may be 
constitutionally harder to justify, particularly where such fees interfere with provincial 
environmental regulatory systems. 

Input vs.' Output Fees 

In addition to their potential to be found constitutionally invalid as a result of 
interference with provincial regulatory systems, discharge fees suffer from a number of 
additional disadvantages from a federal perspective. Among the most significant is the 
absence of a federal permitting system for discharges of pollutants into the environment, 
except for ocean dumping, for which fees are already charged. Consequently, the federal 
government does not have information on discharges necessary to set and administer 
fees readily available. The provinces would have to be asked to provide the necessary 
data. 

Furthermore, although the federal government has authority to impose discharge 
fees with respect to "toxic" substances, the provinces regard the regulation of specific 
discharges to the environment as being under their jurisdiction and, as noted earlier, 
several have already, or are considering, imposing such charges themselves. As a result, 
federal action in this regard would have the potential to engender significant federal-
provincial conflict713  

The levying of fees on the use, import, manufacturing, processing or export of 
"CEPA toxic" substances by the federal government Would, on the other hand, be an 
attractive option for a number of reasons. Such an approach would be highly consistent 
with the theme of pollution prevention through toxics use reduction, as charges could be 
employed to discourage the production or use of "toxic" chemicals. In addition, the 
application of fees on the manufacturing, processing or use of "toxic" substances has a 
strong appeal as a point .of federal intervention, as attempts by provinces to impose such 
fees would run a very high risk of being characterized as indirect taxation, and therefore 
constitutionally invalid. Such charges would also be less likely to be construed as 
interfering with provincial regulatory systems governing discharges into the environment. 

The Use of Revenues Generated by Charges on "CEPA Toxic" Substances 

In the event that the imposition of charges on the use, manufacturing or 
processing of "CEPA toxic" substances were to be authorized through amendments to 
CEPA, the question arises as to the use of any funds generated. In this context, the issue 
of financing the clean-up of contaminated land, where the parties responsible cannot be 
ascertained, or are impecunious, has been the subject of much debate in Canada. It has 
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been estimated that there are approximately .10,000 active and inactive waste disposal 
sites in Canada and another 20,000 that may have been contaminated by underground 
gasoline storage, industrial operations or accidental spills.14  What proportion of these 
are "orphan sites" (meaning that liability cannot be assigned) is unclear. 

Under the auspices of the Canadian Council of Ministers of the Environment 
(CCME), the federal and provincial governments announced a National Contaminated 
Sites Remediation Program (NCSRP) in October 1989. The program was designed in 
part to finance the clean-up of orphan sites. Shared provincial and federal funding 
totalling $200 million was designated over a five year period ending March 31, 1995 for 
this purpose. 

As the original mandate of the NCSRP comes to an end, the federal and provincial 
governments must examine the choices available for funding future orphan site 
remediation. The COME secretariat currently estimates a need for an annual expenditure 
of $30 to $50 million for the ongoing remediation of orphaned sites for some time to 
come.15  Two options for meeting this requirement exist: continued funding out of 
general revenues; or finding a new source of revenue. The continued use of existing 
general revenue, given the current fiscal situation of Canadian governments would result 
in increased levels of public debt, or require the reallocation of funds from other 
programs. This would also set an undesirable precedent for the socialization of major 
future environmental liabilities. 

The funding of further federal contributions to the NCSRP through the use of the 
revenues generated by the imposition of charges on the use, manufacturing or 
processing of "CEPA toxic" substances would avoid these problems. At the same time, 
such an approach would provide incentives to prevent future pollution through the 
reduction of the manufacturing and use of toxic substances. Some of the revenues 
generated by the "C EPA toxic" substance charges could also be employed to support the 
development and diffusion of skills and technologies in the area of pollution prevention 
in Canada. 

TRADEABLE PERMITS 

Tradeable permits are another economic instrument that can be used in 
conjunction with traditional command and control regulation to promote pollution 
prevention. However, these instruments suffer from a number of serious problems in 
terms of the practicality of their implementation by the federal government. 

Maaoretical Basis 

In an emission trading system, the government would determine what level of 
pollution is allowed and then allocate the permission to discharge this pollution amongst 
regulated firms through units such as "permits," "credits," or "allowances." A firm may not 
exceed its permitted level of emissions. However, if a firm is able to reduce its emissions 
below its permitted level, it can sell the reduction to another firm, so that firm can increase 
its emissions. A firm can also save its emission reduction credits for future use. 

In order to effect the economic gains from the creation of ,a market, there must be 
competition." This means many buyers and sellers are needed so that one seller or 
buyer cannot affect the price, of the permits. Second, transaction costs should be kept 
to a minimum so that trading can be as smooth as possible.17  

Neoclassical economic theory posits that, under these circumstances, tradeable 
permits will net a guaranteed level of environmental quality at the least cost to the 
regulated community. In practice, however, for reasons outlined in the following 
discussion, these theoretical efficiency gains may not adequately compensate for the 
increased .administrative costs of a tradeable permits system properly designed would 
ensure improvements in environmental quality. 

Rights to Pollute? 

One of the major concerns which have been identified regarding emissions trading 
systems is their underlying assumption that market mechanisms, particularly the 
establishment of proprietary rights to use environmental resources, must be extended to 
the environment in order to protect it from abuse." Trading systems have, 
consequently, been criticized as a form of "privatization" of the environment. 

This objection is more than theoretical. If permits were interpreted as creating 
property rights to pollute, the result could be tremendous regulatory problems for 
governments in the form of legal challenges to changes in the permit systems, as well as 
the potential for the requirement of compensation for the revocation of permits. In order 
to forestall this problem, any permit system must be enacted with the proviso that the 
permits are licenses revocable at the pleasure of the Crown. 

Experience in Other Industrialized Jurisdictions 

Tradeable permits have only been used in the United States. The phase down of 
lead in gasoline was, for example, implemented through an allowance trading system. 
In addition, air emissions trading has been part of the U.S. regulatory regime since the 
mid-1970s under the Clean Air Act. Recent amendments to this Act created a new 



trading system for sulphur dioxide (S02) emissions from utility plants.19  

4) 	System Requirements 

The U.S. experiences offer important lessons about the minimum regulatory 
framework necessary for an environmentally effective tradeable permits system. First, the 
emissions being traded must be easily measurable and there must be a measurement 
system in place that is accurate and reliable. The acid rain trading program involves a 
finite number of utilities which emit measurable levels of SO2 from their smokestacks. A 
continuous emissions monitoring system has been developed, which it is claimed can 
track emissions with a high degree of precision.°  It has been stated that "without this 
continuous monitoring technology, the program would fail."21  

) 	The Problem of "Local Loading" 

A further major problem which has been identified regarding trading programs is 
their the potential to cause a phenomenon called "local Joading." Under perfect free 
market conditions, build up .of localized pollutants could occur based upon the different 
marginal costs of compliance faced by each firm. The U.S. acid rain program is designed 
to avoid this problem by mandating health-based ambient SO2 standards which prevent 
any one utility from emitting unhealthy levels of S02. However, this control mechanism 
would not work with pollutants that have strong localized effects, such as toxic 
substances. Consequently, such substances are generally not regarded as suitable 
subjects for emissions trading programs.°  

) 	The Allocation of Permits 

The initial allocation of tradeable permits is very important from a number of 
perspectives. If the total amount of emissions permitted is too high, the environmental 
quality will suffer as a result In order to encourage pollution prevention, the total 
emissions permitted should be set at a decreasing rate over time. The U.S. acid rain 
program, for example, involves a lowered cap on total SO2 emissions each year. This is 
intended to ensure actual reductions in acid rain. 

The creation of a market also has important distributional effects. By allocating to 
firms the right to emit x tons of a pollutant, the government is creating wealth and 
distributing it to the firms. The initial allocation, if based upon current emissions, will create 
a bias towards polluting industries°, as they would be provided them with a windfall on 
the basis of their present pollution prevention efforts. 

In order to be compatible with a pollution prevention approach, the initial allocation,  

if based upon historic emissions, should be less than the historic emissions levels,24  as 
well as being based upon standards achievable through best available control 
technology. Actual permitted emissions under the trading scheme should then result in 
an improvement of the environmental quality. At the very least legislation would have to 
specifically provide that the total amounts permitted under the initial allocation can be no 
greater than amounts estimated to be released from affected sources under existing 
legislation.25  

Enabling legislation would also have to provide for reductions in the levels of 
emissions allowed by each permit, so that new sources can purchase emission permits 
through auctions without increasing the total loading. Revenues generated through the 
auction process could be allocated to the government agency to pay for the 
administration of the permit system. This system for the subsequent allocation of permits 
would be consistent with the "polluter pays's°  principle. In addition, an auction system 
would help to combat strategic behaviour on behalf of firms who might be inclined to 
hoard permits to exclude competitors from the market.°  Auctions could also 
conceivably act as an incentive for strict enforcement if governments depend on the 
revenue generated.°  

Emission Reduction Credits 

Emission reduction credits and allowing opting-in of new sources are additional 
means of allocating tradeable permits. Emission credits could be allotted on the basis 
of reductions from sources with existing permits and sources that do not have tradeable 
permits.29  Even though it is important from the economic efficiency perspective to 
encourage as many firms to participate as possible in the tradeable permitting program, 
allowing such opting-in and other reduction credits may present a large challenge to the 
ability of a tradeable permits system to prevent pollution. 

This possibility is a result of the consideration that without continuous monitoring 
technology, in practice it will be very difficult to measure actual emissions. It Will obviously 
be to the advantage of firms to Overestimate their emissions initially and to overestimate 
their reductions as this overestimation can translate into monetary gains. Thus, the 
creation of a tradeable permits system, based upon estimations of emissions could easily 
result in a total increase in pollutants to the environment. In the context of the U.S. 
emission reductions program, for example, credit was given for a 20% reduction in 
emissions which was later determined to have actually resulted in a 36% increase in 
emissions.39  Other problems with such reduction credits arise where sources receive 
• credit for reductions that would have occurred in any event.31  

It should be noted that emissions reduction credits are one of the major sources 
of criticism regarding tradeable permits systdms. There has been considerable litigation 
in the U.S. concerning whether credits given for reductions already achieved, or for 



reductions that would have been achieved through compliance with the pre-existing law, 
are contrary to the intent of Congress.32  

8) Administration and Enforcement 

From the perspective of economic efficiency, the administrative oversight of a 
tradeable permits system should be minimal so as to allow trading without significant 
transaction costs. The lead trading program in the United States involved self-monitoring 
and• reporting by gasoline refineries, with little oversight by the U.S. Environmental 
Protection Agency. 33  The manageable number of large utilities subject to the acid rain 
trading program was intended to ensure that administrative oversight would not create 
significant transaction costs. However, there is growing evidence that even this simple 
program has resulted in a significant and complex administrative burden. The 
administrative oversight of a volatile organic compound (VOC) trading system or an 
allowance trading system for hazardous waste generators would be even more 
cumbersome, given the number of sources involved.' 

This is a serious problem, as effective monitoring and enforcement systems are 
absolutely essential to the success of any program. Continuous monitoring systems could 
be prohibitively expensive in some cases and the aforementioned monetary incentive to 
cheat would be enhanced if enforcement efforts were widely known by the regulated 
community to be lax. 	The self-reporting of emissions data is especially open to 
potential abuse given these factors.36  

Given the financial incentive to sell as many units of emissions as possible, firms 
are likely to emit very close to their legal allotments, meaning there will be an increased 
need for inspection. There must be a real deterrent against permit violations in the form 
of a high probability that offenders will be caught and prosecuted.37  

In general, the necessary level of regulatory oversight, such as pre-approval of 
trades and frequent inspections, and the necessity of continuous monitoring systems, 
may make a tradeable permits system unwieldy and expensive to operate. Indeed, as 
the West Cost Environmental Law Research Foundation (VVCELRF) has noted, the 
necessity for restrictions on trading and other regulatory oversight mechanisms may 
greatly reduce the alleged cost-effectiveness of such systems over traditional regulatory 
models .38  These considerations are of particular concern given Environment Canada's 
limited experience in regulatory program administration and enforcement.36  

9) What would be Traded under CEPA? 

Finally, it is difficult to envision a tradeable permits regime given the federal 
government's lack of permitting powers under CEPA. Given the nature of the "local  

lOading" problem, it would seem imprudent to allow trading of ocean dumping permits. 
The same concerns apply to the trading of "CEPA toxic" substances. 	• 

Tradeable air permits are the other possibility. However, the federal government 
shares jurisdiction over air pollution with the provinces. A trading regime is not the only 
way in which air toxics might be dealt with. It is therefore unlikely that the federal 
government would be able to rely on its general power to implement trading regulations. 
Rather, a level of federal-provincial cooperation, hitherto unknown in the environmental 
field,46  would be required to implement such a system on a national basis. 

IV. 	CONCLUSIONS AND RECOMMENDATIONS 

1) General 

Economic instruments can be used to supplement traditional regulatory systems. 
They cannot, however, replace such systems. Rather, the effective application of 
economic instruments requires the existence of enforceable environmental quality 
standards which serve as baselines for a minimum level of environmental quality' that must 
be met in all cases. 

Furthermore, it is essential, that economic instruments be designed very carefully 
to promote pollution prevention. Instruments of this nature must be supported by 
detailed enactments, which clearly establish all of the necessary aspects of the system:" 
This would be especially important in the case of tradeable permit systems. Adequate 
provisions for monitoring and enforcement are essential. 

2) Emissions Trading 

Experience with emission trading systems is extremely limited and their 
effectiveness is a matter of considerable arguement. The practicality of implementing such 
systems successfully is a matter open to serious question. Trading systems require 
extensive and complex administrative, monitoring and enforcement structures, and their 
potential environmental and economic effectiveness, even when such mechanisms are 
in place, is the subject of continuing debate. 

In the context of CEPA, the dearth of permitting provisions under the Act presents 
a major problem in the design and implementation of a trading system at the federal level. 
To what federal permission would the tradeable permits attach? In light of the problems 
surrounding the use of tradeable permit regimes, particularly with respect to "local 
loading" effects, the authorization of the trading of ocean dumping permits, the only 
formal approval presently granted under CEPA, cannot be recommended. 
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The problem of "local loading" and numbers of potential sources of emissions also 
render trading systems inappropriate for the management substances considered "toxic" 
for the purposes of CEPA. The maintenance of the integrity of the environment should not 
be placed at risk to the pursuit of theoretical promises of economic efficiency. 

There is, theoretically, a potential federal role in management of a trading system 
regarding non-loxic" air emissions which permits interprovincial trades. However, in 
addition to overcoming the extensive administrative, enforcement, monitoring and 
distributive problems associated with trading systems, the federal and provincial 
governments would be required to work together in a manner unprecedented in the 
Canadian environmental policy experience in order to establish such a system. Legislative 
provisions to implement a system of this nature could not be considered until a complete 
system design, acceptable to all stakeholders, was developed. 

RECOMMENDATION: 

CEPA should not be amended to permit the trading of ocean dumping permits or 
emission trading involving substances considered "toxic" for the purposes of CEPA. 

) 	Fees and Charges 

The imposition of discharge fees under CEPA may present a number of problems, 
especially in relation to the absence of federal discharge permitting systems, except for 
ocean dumping, and the potential of federal discharge fees to interfere with provincial 
environmental permitting systems. Charges levied on the manufacture, use, or processing 
of "toxic" substances would avoid the possibility of interference with provincial jurisdiction, 
and provide incentives to reduce the manufacturing or use of such substances. 

RECOMMENDATIONS: 

Section 34 of CEPA should be amended to permit imposition of charges on use, 
processing, manufacturing, sale, import, or export of a "toxic" substance or products 
containing a 'Toxic" substance. 

Revenues raised from such charges should be employed to finance federal contributions 
to the National Contaminated Sites Rehabilitation Program. Revenues might also be used 
to support the development and diffusion of skills and technologies related to pollution 
prevention within Canada. 
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. 	THE CANADIAN ENVIRONMENTAL PROTECTION ACT 

CEPA was proclaimed in 1988 and is a cornerstone of federal environmental 
legislation. CEPA was enacted to improve legislation protecting the environment. The 
federal government passed CEPA in response to an array of environmental problems, 
particularly the control of toxic substances.' 

III. CEPA'S FEDERAL HOUSE IN ORDER PROVISIONS 

Introduction 

It is well known that the activities of the federal government have a significant 
impact on the environment. In the Green Plan, the government stated that 



All 

"Federal operations must be exemplary in meeting and frequently exceeding 
all regulations and standards ... 

Federal works and activities are subject to all federal legislation, including CEPA. 
However, such works and activities are not subject to provincial legislation. Part IV of 
CEPA is intended to fill this gap by ensuring that federal activities (as defined in sec. 52) 
which are subject to provincial legislation only, and would otherwise be exempt since 
there is no comparable federal legislation, will meet adequate environmental standards. 
Examples of items regulated by provincial legislation only, and thus not covered by 
federal legislation) include discharge and storage of wastes.3  

. 	CEPA Section 54 

The House in Order provisions of CEPA (Part IV) are contained in sections 52-60. 
Part IV "gives the Minister of the Environment ['the Minister] the authority to regulate 
waste handling and disposal practices, as well as emissions and effluent of federal 
departments and agencies and Crown corporations. In addition, Part IV gives the 
Minister the authority to make regulations and guidelines that apply to federal lands, 
works and undertakings when no other act of Parliament applies." This authority is 
vested in the Minister under sections 53 and 54. 

Under s. 54, the ability of the Minister to enact regulations governing the activities 
of federal departments is severely restricted. Section 54 states that regulations can only 
be enacted if there is no other federal legislation which provides for regulations to protect 
the environment which apply to federal works, undertakings or lands. This provision thus 
has the curious effect of preventing any improvements to federal legislation dealing with 
the environment through CEPA, since the House in Order provisions are valid only in 
cases where no federal legislation exists. 

If there is no legislation concerning the environmental impact of federal activities, 
s. 54 will apply. However, the section continues by stating that the Minister may 
recommend to cabinet that regulations be enacted only after the Minister has obtained 
the concurrence of the department whose activities are the subject of the proposed 
regulations before such regulations can be enacted. It is highly unlikely that a Minister 
Of a particular department would grant permission to the Minister to enact regulations 
against that department. The result is that the Minister cannot recommend regulations 
to cabinet without the permission of the department which stands to be regulated. Such 
a restriction has proven to be a severe impediment to effective regulation of federal 
activities on the environment. To date, Part IV regulations are in place only for the 
treatment and destruction of PCB wastes.3  

Obtaining Compliance - Regulatory or Voluntary Approach? 

One of the disturbing aspects of the RFI Report is its finding that 

"Since the proclamation of CEPA, there has been a marked shift in 
emphasis in the implementation of Part IV away from regulation towards 
voluntary approaches ..." 6  

As part of the Green Plan, the government has undertaken several non-regulatory 
initiatives designed to improve its environmental record. The RFI Report notes that these 
initiatives need to be evaluated together with Part IV of CEPA since they are "mutually 
reinforcing and are sometimes used as alternatives to each other.' These supporting 
initiatives beyond Part IV of CEPA include: 

Code of Environmental Stewardship (Federal Government) 
Office of Environmental Stewardship (Federal Government) 
Environmental Accountability Partnership (Environment Canacla)8  

The RFI report discusses these initiatives in some detail, noting that the Code of 
Environmental Stewardship "merely sets the principles by which the government is to 
manage its internal operations." [emphasis added] 9  There are no formal sanctions in 
place in the event that a department does not meet the requirements of the Code. 

Clearly, Part IV or any Other initiative cannot be effective if no mechanism is in 
place to ensure compliance. Lack of compliance is perhaps the most serious defect with 
Part IV in its current form, particularly s. 54. Environment Canada recognizes the difficulty 
of monitoring government activities through voluntary compliance, although it is somewhat 
enthusiastic about the progress made to date: 

"As indicated in the Stewardship annual report, departments are making 
progress in responsible environmental stewardship, although it may not be 
as fast or as comprehensive as might be wished."13  

IV. 	REVIEWING THE RECORD - AN ENVIRONMENTAL FAILURE 

The RFI report states that the federal government has failed in its declared goal 
of demonstrating leadership in the field of environmental protection. The government has 
failed to make implementation of Part IV of CEPA a high priority, and has relied mostly 
on a voluntary approach to compliance." The RFI Report then quotes Diane Saxe, a 
prominent environmental lawyer, in a sharply-worded attack on the lack of action by the 
government to adequately address the impact of its operations on the environment: 



The Discussion Paper does not provide the actual wording which the new sections 
would have, but goes into some detail about problems under the current wording of Part 
IV and how the three-pronged approach would enable the government to do a better job 
of regulating the impact of its activities on the environment. 

This proposal does not appear to adequately address the problems with the 
House in Order provisions in their current form. In point #1 of the three-pronged 
approach, the ability of the Minister to make regulations regarding federal activities 
remains contingent on the concurrence of the departments engaged in these activities. 
As discussed earlier, this is a severe restriction on the power of the Minister to enact 
regulations under Part IV of CEPA. 

Point #3 refers to "codes" and "best practice guides" - the problem of lack of 
enforcement under a voluntary system has not been addressed. Environment Canada 
admits that the federal departments "would prefer more emphasis on the more voluntary ,  
Stewardship approach rather than either, provincial or federal legislation."16  Finally, the 
suggestion in point #2 that provincial regulations be adopted by reference into federal 
legislation may be problematic from a legal standpoint - this suggestion would have to 
be carefully scrutinized to verify that it is legally valid. 

The Discussion Paper summarizes several possible approaches to improving Part IV, and 
provides the "pros" and "cons" of each approach 17  A review of the Discussion Paper 
indicates that Environment Canada appears to favour the three-pronged approach. 

VI. 	CONCLUSIONS AND RECOMMENDATIONS 

The activities of the Federal government have a profound impact on the 
environment. The legislative provisions which are meant to deal with this issue are 
sections 52-60 of CEPA (Part IV). It is clear from the RFI Report, which is very critical of 
the performance of the federal .government as well as from publications put out by 
Environment Canada that the House in Order provisions in CEPA have been ineffective 
and that the government has failed to fulfil its mandate of adequately protecting the 
environment from its activities. 

The government has undertaken other initiatives in addition to Part IV to protect 
the environment, and these programs should be examined in the evaluation of the impact 
of federal government activities on the environment. One of the major flaws with Part IV 
of CEPA is its voluntary nature - federal departments must give their consent before 
regulations which will affect them can be enacted under CEPA. As a result, the Minister 
of Environment has made very few regulations under Part IV. 

The sources examined in this brief are useful in analyzing the problems with and 
possible amendments to Part IV. The RFI Report is sharply critical of how the 

"Although these gaps have been frequently brought to the attention 
of federal officials, little has been done. Part IV of the Canadian 
Environmental Protection Act ... purports to authorize the necessary 
regulations, ... Not only has the federal government failed to bring 
in adequate measures of its own, it has also refused to comply with 
provincial measures. ... 

The RFI Report concludes with the following comment regarding government's 
environmental housekeeping efforts: 

"The low priority assigned to controlling the environmental effects of 
federal government activities represents a significant failure of political will 
and has important consequences for environmental protection in Canada. 
... the current combination of low resources, inadequate legal drafting, 
minimum political will and almost no regulations is ineffective and must be 
changed."13  

The government has not disputed the points stated in the RFI report, and admits 
that "To date, very little has been accomplished in implementing Part IV of CEPA."14  
Clearly, Part IV has been ineffective and must be amended if the government is to 
adequately control the effects of its activities on the environment. 

V. 	ENVIRONMENT CANADA'S PROPOSED AMENDMENTS TO PART IV 

1. 	The Three-Pronged Approach 

Environment Canada's Federal House in Order Discussion Paper regarding CEPA 
recommends a three pronged approach which would eliminate sections 53 and 54 of 
CEPA and replace them with sections which would strengthen the role of the Minister of 
Environment. The Discussion Paper, which was written by Environment Canada, provides 
the following description of the proposed amendments which would give the Minister the 
following powers: 

1. Ability to make regulations pertaining to federal real property and operations 
related to any environmental issue with the concurrence of the Ministers of the 
departments to which it applies. [emphasis added] 

2. Ability to selectively adopt provincial regulations, by reference, thereby making 
them federal regulations for federal facilities in that province. 

Ability to issue codes and best practices guides to give discretionary direction to 
departments and assist them with their responsibilities related to environmental 
stewardship, pollution prevention and environmental emergencies.15  



government has dealt with the House in Order issue, and the Reviewing CEPA: A 
Overview, written by Environment Canada, admits to serious difficulties with Part IV. The 
Discussion Paper of Environment Canada reviews the problems with Part IV in its present 
form and details a three-pronged approach which it feels is the most practical and 
effective to improving the House in Order provisions of CEPA. Our proposal is more far-
reaching than the three-pronged approach and gives the Minster of the Environment 
much greater power to regulate the impact of federal department activities on the 
environment. 

Clearly there are severe problems with Part IV of CEPA: there there is a pressing need 
to amend these sections of CEPA and to ensure that compliance with CEPA by federal 
departments is mandatory. It is hoped that the government's re-evaluation of CEPA in 
the months to come will result in substantial and meaningful amendments to the Act. In 
this context we make the following proposals. 

Recommendations 

1) 	CEPA should be amended to permit, on the recommendation of the Minister of the 
Environment, the Governor in Council to make regulations for the purpose of the 
protection of the environment with respect to federal works, undertakings or lands. 
Such regulations would take precedence over any other regulations resulting in 
environmental protection applying to federal works, undertakings or lands made 
under any other Act of Parliament. 

CEPA should be amended to permit, on recommendation of the federal Minister 
of the Environment, the Governor in Council to make regulations for the protection 
of the environment with respect to the activities and operations of federal 
departments, boards, agencies and, where appropriate, corporations named in 
Schedule Ill of the Financial Administration Act. 

The Minister of the Environment should be permitted to make "Environmental 
Protection Orders" for the purpose of protection of the environment with respect 
to federal works, undertakings or lands, and with respect to the activities and 
operations of federal departments, boards, agencies and Financial Administration 
Act Schedule ill corporations in the absence of regulations made for this purpose 
by the Governor in Council. Such orders should be legally binding instruments. 

CEPA should be amended to require that each federal department, board, agency 
and Financial Administration Act Schedule Ill Crown corporation develop an 
environmental management plan. Initial plans should be required to be in place 
within one year of the coming into force of the amendments to CEPA. CEPA 
should also require that, once in place, Environmental Management Plans be 
reviewed publicly every four years. 

Each Environmental Management Plan would outline: 

The key environmental issues facing the department, board, agency or 
corporation in its operations and activities; and 

an implementation plan to ensure that in its operations and activities the 
department, board, agency or corporation: 

practices and promotes pollution prevention through the reduction 
and elimination of the use, generation or release of pollutants into 
the environment; 
practices and promotes natural resource conservation through 
energy efficiency, water efficiency and waste reduction, reuse, 
recycling and composting; 
protects and enhances biodiversity; 
promotes the conservation, protection and enhancement of 
ecosystem integrity; and 
protects environmentally sensitive areas; 

The adequacy of Environmental Management Plans and compliance with 
requirements could be regularly reviewed and reported upon by the proposed 
federal Environmental Commissioner.18  

Under CIELAP's proposals, the status of CEPA as the paramount federal 
environmental protection statute would be affirmed and strengthened. The Minister of the 
Environment would be granted the power to enact regulations to ensure that the 
environment is protected in the conduct of activities under federal jurisdiction, and each 
federal agency would be required to incorporate environmental considerations into its 
internal management and operational practices. These would be important steps in 
ensuring that the federal government leads by example through the sound environmental 
management of its own affairs. 
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