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ARGUMENT
I
THE SETTLEMENT AGREEMENT MUST BE FAIR,
REASONABLE, CONSISTENT WITH PUBLIC POLICY
AND IN THE PUBLIC INTEREST

The standards applicable to judicial review of settlement
agreements are generally stated in broad terms. The typical
formulation is that settlements should be approved unless they
contain "provisions that are unreasonable, unlayful; or against
public policy." Kixklﬂnd Y. New York §LﬁL§.D£2§;imﬁnL of Cor-—
JxxajxnuLL.Sézyiggs, 711 F.2d 1117, 1129 (24 Cir. 1983). In
making this determination, "[t]he primary concern is with the
substantive terms of the settlement * * *." Weinberger v.
M, 698 F.2d 61, 73 (2d Cir. 1982). The reviewing court
has "a l1imited duty to inquire into the technical terms and the
factual disﬁuteé underlying fhe proposed settlement." United
States v. Hooker Chemicals & Plastics Corp., 540 F. Supp. 1067,
1072 (W.D.N.Y. 1983) (Hyde Park Landfill). |

In addition to these genéral requirements, special consi-
~ derations are present when a case involves fedérai enviioﬁmental
-statutes affecting the public interest, rather than only the
private interests of the parties to the agreément. In suqh
éases, the caurt should consider whether the bréposed decree
adequately protects the public interest. Citizens for Q%Bg;;gx
Environment v. Gorsuch, 718 F.24 1117, 1126 (D.C. Cir. 1983);
United States v. Ketchikan Pulp Co., 430 F. Supp. 83, 85 (D.
‘Alaska 1977); United States v. Seymour Recycling Corp., 554 F.
Supp. 1334, 1337 (S.D. Ind. 1982). 1In particular, the decree

must "reflect concern for the problems for which Congress has
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enacted the various environmental statutes" (United States wv.
Hooker Chemicals & Plastics Corp, supra, 540 F. Supp. at 1072)
and "must be consistent with the public objectives soﬁght'to be
attained by Congress" (Williams v. Vukovich, 720 F.2d 909, 923
(6th Cir. 1983)). Thus, "the focus of the court's attention in
assessing the'agreement should be the purposes.which the statute
is intended to serve, rather than the interest of each party to
- the. settlement.” Citizens for a Better Environment ¥. Gorsuch,
supra, 718 F.2d at 1125. o

On appeal; the district court's approval of a settlement
should be~upheld unless it constituted an abuse of discretion;
Berkman v. City of New York, 705 F.2d 584, 597 (24 Cir. 1983).
However, "[elven when the standard is abuse of discretion, review
for errors of 1aw'is Plenary," and this includes erroneous legal
interpretétion of the terms of a setflementAagreeﬁent. Donovan
v. Roberts, 752 F.2d 1170, 1177-1178 (7th Cir. 1984).

| II
THE DISTﬁICT COURT'S APPROVAL OF THFE AGREEMENT SHOULD BE REVERSED
OR, IN THE ALTERNATIVE, VACATED AND THE CASE REMANDED FOR
RECONSIDERATION BECAUSE THE COURT ERRED AS A MATTER OF LAW
IN HOLDING THAT THE AGREEMENT PERMITS FUTURE REMEDIAL OPTIONS AT
THE S-AREA LANDFILL OTHER THAN CO.N_TAINMENT '

The district court held that "[a] successful céntainment
program which prevents migration [of chemicals] away from thé
landfill * * * is consistent with current public policy:" Op.,
p. 45, J.A. 1485. 1In reaching this conclusion, the court ex-
pressed its sensitivity to "today's strong bias against further

depositing of hazardous chemicals into landfills" and acknow-

ledged that "new developments in environmental policy are [not]
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- (ibid.):

irrelevant in determining whether a settlement should be ap-
proved.” Id. at 49, J.A. 1489. Nonetheless, the court was
unwilling to require the immediate implementation of a remedy
requiring the removal and destruction of the Landfill's chemi-
cals. The court acknowledged that "[i]t may well be that a
containment program would be legally insufficient at a site where
excavation and incineration are possible, practicable and safe —-
even if mﬁre costly," but it fo'und that application of that
alternative at the Landfill does not presently meet these cti-
teria. Id. at 50, J.A. 1490.

The district court then made the following statement |

Finally, it should be noted that
the concept of "Requisite Remedial
Technology" is very flexible. If
the containment program now pro-
posed does not work, RRT must
correct the defect. Excavation and
incineration are not excluded from
-the realm of possible future al-
" ternative solutions if they become -
necessary.
Thus, the district court's approval of the Agreement rested:in
large part on its belief that future remedial options beyond
containment are available under the RRT provision$ of the Agree-'
ment and that those options could include excavation and in-
cineration of the Landfill's chemicals.

While the Province believes that excavation and incineration
provide a more viable dption even in the short-term than indi-
cated by the district court, the Province is not challenging the
court's contrary finding in this appeal.' Rather, the Province

contends that the district court's interpretation of the Agree-
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)ment as allowing such remedies in the future is clearly erro-
neous. As we show below, the Agreement does not requ1re Hooker
to install anything more than a perpetual containment system at
the Landfill, regardless of whether permanent remedies are de-
veloped in the future which are more protective, practicable and
cost-effectlve. Indeed, as we also show, even in the event the
Site Containment System fails, the Agreement does not require
Hooker to undertake a genuinely permanent remedy. Rather,'it
merely requires the company to take some unspec1f1ed remedlal
:measures which are directed at the chemicals that have mlgrated '
from the falllng containment system. We further show that these
aspects of the Agreement are clearly contrary to the pol1c1es
expressed in federal statutes which preclude -perpetual rellance
on impermanent remedial actions. Ontario believes that, even if
a remedy does not exist at the present time which vtill satisfy
public policy, then provision must he made in the‘Agreement for
its eventual attainment through new and developing technology;

At a minimum, a settlement agreement cannot, as here, preclude

the implementation of such technology.
We emphaisize that our argument is based on the pl ain 1’Em-

guage of the Agreement It is that Agreement whlch deflnes the
obligations of the partles and which will govern all actlons at
the Landflll for the indefinite future. Future disputes w1ll be
resolved not by how the parties hope the remedial systens will
operate or by how they think those systems Awill operate‘, but by
how they have elected to define their obligations in the Agree-

ment. The parties to the Agreement are extremely sophisticated,

they bargained at great length over its terms, and they entered
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into an extremely detailed and carefully crafted Agreement. It
is therefore essential to examine the.Agreement with great care
to define precisély what it does and does not require.

Because the district court's legal analysis of the Agreement
was seriously flawed and because that flaw relates to a major
assumption underlying the court's approval of the Agreement, the
court's decision should be reversed and the Agreement should be
disapproved. At the.very least, the lower court's decision
should be vacated and the case remanded to that coﬁrt for fecon—
sideration. There is a substantial possibility that the district
court's decision would have been different if it had correctly
understood the Agreement. As we have éhown above, the—cbuft
acknowledged that public policy strongly discourages the land-
£illing of hazardous waste. It approved such a course here
becaﬁsé other genuinely permanent remedial optioﬂé for the
Landfill, such as excavation and incineration, were not pfééently
feasible and because it believed the Agreement allows the imple-
mentation of such options in the future. If the districﬁ‘céurt
had correctiy inte;preted the Agreement aéAproviding that such
options cannot be required to be adopted in the future, despite
their évailapility and feasibility, and that containment is the
only remedy for the Landfill even if it subsequently does not
work effectively, the court's decision might well have géen
different.

A. THE AGREEMENT ESTABLISHES A PERPETUAL LANDFILIL CONTAINMENT
SYSTEM AS THE FINAL AND ONLY REMEDIAL ACTION AT THE LANDFILL

In essence, the Agreement establishes a perpetual Contain-

ment System for the Landfill's chemicals and precludes imposition
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6f any remedy beyond containment. This is evident from’several
- aspects of the Agreemént.

First, as the district court recognized, "Hooker's major
obligation will be met if it can prevent the off-site migration
of chemicals." Op., p. 44, J.A. 1484. The Agreement provides
that, so long as the various monitoring programs detect no off-
site mig;ation, Hooker is considered to be in compliance with the
Agreement. See pp. 10-11 supra.

Second, while the drain tile collection system'mayArémove
some po:tionrdé the Landfill's chemicals, the Agreement contains
no pexfo:mahce standard which requires Hooker to cqliect-anj;ﬁlet
alone all, of the chemicalé, not even within the 35—yeaf dufation
of the Agreement. The United States' own expert, Dr. Pihdér,
admitted that hg could not qﬁantify what perortion of chemicals
would be collected. Tr. IIIB 7, J.A. 1098. He also admitted
that, even under the best conditions, 10% of the NAPL in éhe
Landfill, or about 2,500 tons (5 million poundsj would remain.
Tr. IIIA 68, J.A. 1078.L Furthermore, he admitted that this
calculation was based on his own conceptual desigp pfuyhé'gigtem'
and that Hooker may design a different sYstem. Tr. III B’20;
J.A. 1111. Indeed, Hooker took the position af.the héatiﬁé’that,
unlike Dr. Pinder, it would not be concerned if no NAPL were
collected and removed from the Landfill in five years. 'Tr; IIIB
18-19, J.A. 1109-1110. 1If no NAPL is collected, no provision in

the Agreement is violated and no remedial action by Hooker is re-

-7—/This calculation is based on the fact that 40% of the 63,000
tons of chemicals deposited in the Landfill is estimated to
consist of NAPL. Op., p. 4, J.A. 1444, Thus, 25,200 tons of
this amount are NAPL, and 10% of this fiqure is 2,520 tons.
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quired. Thus, the Site Containmenf System is required to do
nothing other than its title states -- to contain the Landfill’'s
chemicals within its boundaries. As long as the system meets
this requirement, the Agreement is satisfied, and no further
obligation is or can be imposed upon Hooker with respect to the
thousands of tons of hazardous chemicals at the Landfill.
’Thérefore, assuming the design and operation of an efrfective

Site Containment System, it is'highly probable that,K the system
will have to operate in perpetuity. As the Province's expert
testified (Tr. IIIB 114, J.A. 1204) and the district court
acknowledged (Op., p. 41, J.A. 1481), any NAPL which remains in
the Landfill will retain its dangerous properties for hundreds of
~years. As a result, the Site Containment System,will'havefto
6perate'for the same period of time to contain this threat.
‘While the Agreement provides that Hooker's obligation to operate
and maintain its Containment System might be extended indefihite—
ly, it is highly doubtful that Hooker and its guafr;tntor will
.maintain their corporate existence and their financial and logis-
tical capability to maintain the system for ;dch an enorﬁb&é
period of time. . _ 'i#’ |

| Moreover, the required duration of the Site Containment
System makes its failure ali the more likely. The»systeﬁ relies
on hydraulic gradients, not physical barriers, thereby requiring
far more huﬁan intervention and maintenance than a normal land-
fill containment system. Thus, it is an active, not a passive,

containment operation. Hooker can never close the system and

simply walk away from it. Rather, it will have to operate the




gystem continuously and actively for hundreds of years, as will
the governmental parties should Hooker and its guarantor pass
from existence. Given the transitofy nature of most human insti-
tutions, it is practically inevitable that'the day will comé when
the Containment System will no longer be maintained. For that
reason, the perpetual Containment System called for by the Agree-
ment cannot rationally be viewed as a génuine permanent remedy
for the Landfill. .

Third, and most important, if the Site Containment System
does fail,-the Agreement does not require Hooker to do more thén
patch up the system. Thus, if the various monitorinquysteﬁé
detect the off-site migration of chemicals, Hooker's first obli-
gation under the Agreement is to modify the operation of the
Containment System to prevent further migration. Addendum II,
paras. B(1)(£) (1), B(2)(1) (i), B(2)(e) (i), J.A. 195, 187, 200.

If ﬁhat action is ineffective, Hooker must then assess and imple-
ment RRT. Id., paras. B(1)(g), B(1)(1)(ii), B(2)(£), J.A. 195,
197, 200. However, that RRT obligation is extremely limited.
Hooker need only install RRT to»remedy chemicals whichvhé;éileft
the site. Addendum I/para.B(G)kn-(c),J}A.lloéllgﬂ,fhéeed;
the definition of RRT expressly provides that Hqékér has no obli-
gdtion to contain or collect chemicals within the-Containmént
System. Id4., para. B(6)(c), J.A. 112. See p. 11, supra. Con-
sequently, the Site éontainment System is the one and only per-
miSsible_method of containing and collecting chemicals at the
Landfill. Requisite Remedial Technology, which the district
court described as "a crucial component of this settlement” (Op.,

p. 14, J.A. 1454), only comes into play at the Landfill itself
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when the Containment System fails, and it then only requires that
Hooker take remedial action difected at the chemicals which have
migrated from the Landfill.

As a result, in the event the Containment System fails
repeatedly and never achieves the design and containment objec-
tives in the Agreement, Hooker cannot be required to excavate and
remove chemicals from or implement any other permanent remedy at
the Landfill, even if the technology for such a remedy meets the
RRT standa:ds-in the Judgment (i.e., that it is necessary to
prevent endangerment to human health and‘ﬁhe environmen£ and is
, éost—effective). ~Judgment, para. 4, J.A. 72. While the district
court suggested otherwise (Op., p. 50, J.A 1490), the Agreement
flatly precludes such a remedy since, in the event ofﬁContainment
System.failure,~Hooker is only required to under;gke RRT, since
the Agreement expressly provides that Hooker is not requifedv"to
study or implement [RRT] to contain or collect chemicals"vwithin
the Contazinment System (Addendum I, para. B(6) (c), J.A. 112), and
since excavation or any other permanent remedy would clea?lyk
require the collection of chemicéls within the Containment
System., In other words, while the district court held that,
ﬁﬁder the Agreement, a failed Site Containment System can 1éad to
the imposition of a genuine permanent remedy at the Landfill,
such as the excavation and incineration of the hazardous chem-
icals, the end result under the Agreement of a failed Containment
System is, in fact, a perpetually leaking Landfill supplemented
by off-site RRT.

This conclusion is further reinforced by a provision of the
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‘Agreement which states that "nothing in this Judgment shall
require Hooker to remove, replace, or interfere with the opera-
tion of the Industrial Intake Pipes or the power towers adjacent
thereto." Addendum II, para. B(6)(d), J.A. 210. Based on the
testimony of Hooker's expert; Mr. Rovers, the district court

- found that it was impossible to excavate chemicals from the
Landfill- without relocating these structures. Op., p. 47, J.A.
1487.

In sum, under the Agreement, regardless of whether the Site
Containment System is effective, Hooker cannot be requirid to
undertake‘any remedial action at the Landfill other ihan contain-
ment. Tﬁus, £he Agreement relies entirely on a containment
remedy which is untried and untested in the real world and which
is rife with scientific uncertainty;&/ It relies on thisAsystem
to be effective for hundreds of years and precludes its replace-
ment with any other remedial technology, even if technology is
developed that is more effective and less costly and, indégd,
even if the system proves a complete failure. Thus, teni £hirty
or a hundred years from now, when science will undoubtedly;ﬁéée
made major advances in this area, S-Areawill be frozen’in:t-ime,
wedded to a technology which hay be ineffective, out—of—datg and

perpetually hazérdous.

§/Dr. Shifrin, the United States' expert on the Containment
System, made clear that the Agreement contemplates the possibili-
ty that its only remedial system will not be effective by stating
that, in implementing the monitoring program, "[t]lhe question
that wewill be asking is, is the site containment system effec-
tive." Tr. IB 28, J.A. 738.
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g.- PUBLIC POLICY PROHIBITS ADOPTION OF A PERPETUAL LANDFILL
CONTAINMENT SYSTEM AS THE FINAL REMEDY AT DANGEROUS
HAZARDOUS WASTE SITES

It is, of course, well esfablished that phblic policy is to
be found in the Constitution, acts of the legislature énd the

decisions of the courts, Building Service Union v. Gazzam, 339

U.S. 532, 537-538 (1949). In this case, the statutes most

directly.defining public policy and the public inﬁerest are the

Comprehensive Environmental Response, Compensation and Liability

Act of 1980 (CERCLA), 42 U.S.C. 9601, et seq., and the Resource

Conservatlon.and Recovery Act of 1976 (RCRA), 42 U.S.C. 6901, et

seqg. Both of these statutes were enacted égméddress the problems

raised by the disposal of hazardous chemical waste, ihcluding

past disposal practices.

1. Under CERCLA, All Remedial Actions Must Be Consistent
mmgﬂmmmmm

In CERCLA, as described by the court in United States v.
Reilly Tar & Chemical Corp., 546 F. Supp. 110, 112 (D. Minn.
1982), "Congress intended ﬁhat the federal government be'imme—
diately givep the tools necessary for a prompt and effective.
response to ?robiems of national magnitude resulting frém‘hézar—
dous waste disposal.” This statute therefore is p;rticuiafly
instructive as to the public policy whiéh shéuld a?ply'where,'as
here, a settiement agreement between the United States and a
private party proposes to remedy a hazardous waste disp&sal'site
which has released toxic chemicals into the ehvironmeht.

CERCLA contains two separate provisions governing respohses

to be taken at a hazardous waste site. One is the "removal"

response. "Removal," as defined in Section 101(23), 42 U.S.C.




9601(23), refers to actions which must be taken quickly. Accord-
ing to the Senate report on a bill containing this same language,
"fremoval' refers to actions which must proceed without delay
upon discovery of a release, discharge or disposal or threat
thereof." S. Rep. No. 848, 96th Cong., 2d Sess. 54 (1980).%/
The other CERCLA response calls for "remedy” or "remedial
action.” In contrast to fremoval“ action, "remedial action" is
defined as "those actions consistent with permanent’ remedy taken
instead of or in addition to removal actions in the event o'lfA a
releasé or thréatened release of a hazardous substance into the
environment, to prevent or minimize the release of.hazardous
substances so that they do not migrate to cause substantial
danger to present or future public healthvor welfare or fge .
environment"” (emphasis.added). Section 101(24), 42 U.S.C. 9601
(24).lQ/ The Sénate report éxplains that the terms "remedial

action" and "remedy” refer to actions which "must be consistent

27"7I‘his report is on S. 1480, the Environmental Emergency Response
Act, which ultimately became CERCLA. This Senate bill, with some
amendments not relevant here, was passed by the Senate and

- ed., Dec. 3, 1980).

adopted by the House. See 126 Cong. Rec. H 11773-11802 (daily

l-O-/Sect:ion 101(24) lists a variety of remedial actions which may -
be taken at the site of a release of hazardous substances. These
include temporary measures, such as storage or confinement, and
permanent measures, such as neutralization, excavation and in-
cineration. The section's inclusion of temporary measures must
be read in the light of its purpose which is to provide a "perma-
nent remedy" that will "prevent or minimize the release of hazar-
dous substances so that they do not migrate to cause substantial
danger to present or future public health or welfare or the
environment” (emphasis added). In other words, the temporary
remedial measures identified in Section 101(24) are not intended
to be the final remedy at a waste site. This is made clear by
the Senate Report which, as noted in the text below, states that,
although a remedial action which does not constitute a "permanent
remedy"” is permitted, it must not be inconsistent with the perm-
anent remedy which CERCLA requires to be eventually applied at
waste sites. S. Rep. No. 848, supra, p. 51.
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m eventual permanent remedial action if additional actions
will be neceséary at a later dat‘e to obtain a permanent remedy"
(emphasis added). S. Rep. No. 848, supra, p. 51. The report
also states that, in contrast to "removal"' actions, “"remedial
action" refers to a "potentially more costly, long-lasting re-
sponse which may include the construction of major facilities and
which must often be preceded‘by considerable study, investiga-
tion, planning and engineering before the appropriate actions can
be determined." Id. at 54.

“Congressional discussions on the bills which ultimately
became CERCLA -uniformly assumed that the bills called for perma-
nent remedies at waste disposal sites which threaten public
health or the environment and that those remedies would eliminaﬁe
those sites forever as sources of endange:ment, Representative
James Florlo, sponsor of the House bill, introduced it .by p01nt—
ing out that "the goals of the legislation are to eliminate |
unsafe inactive hazardous waste sites and to remove hazardous
waste threats to public health and the env:Lronment in a cost
effective manner."ll/ 126 Cong. Rec. HI9155 (dally ed., Sept. 19,
1980). Throughout the debates on the bllls, terms implying
permanent solutions to the problems caused b).7 abandenea and
inactive was_t':e sites were used, such as "remove" (id. at H9165),
"eliminate"” (ibid.), and particularly "clean up" (126 Cong. Rec.
H9155, 9157, 9160, 9163, 9164, 9168, 9175, 9176-9178, 9203, 9203

u-/Among the goals cited in the House bill was to "accelerate the
elimination of the presence of any unsafe hazardous waste dis-—
posal sites."” H.R. 7020, Section 4(4). See also H. Rep. No.
1016, Part I, 96th Cong., 2d. Sess. 25 (1980).




(daily ed. Sept. 19, 1980); H9439, 9447,: 9460, 9468, 9471, 9474
(daily ed. Sept. 23, 1980); H11787, 11791, 11793, 11798, 11799

. (daily ed. Dec. 3, 1980); S10578 (daily ed. Aug. 1, 1980); S12916
(daily ed. Sept. 18, 1980); S13364 (daily ed. Sept. 24, 1980);
S14131 (daily ed. Sept. 30, 1980); S14964, 14971, 14973, 14977,
14982, 15003, 15005, 15007, 15008 (daily ed. Nov. 24, 1980)). '
Represent;tive Harsha stated to the House that in passing its
bill "all but 11 of you have already established the record that
you are for a strong, good properly executed cieanup bill, a bill
that will éiiminate these toxic wastes." 126 Cong. Rec. H11791
(daily ed. Dec. 3, 1980).

Inaeed,i a consistent opponent to the measures eventually
adopted, then Representative David Stockman, underscored the
permanent remedy and elimination aspect of CERCLA in his criti-
cism of the House bill:

The intent of Superfund should have
been to ensure containment of hazar-
dous waste within the disposal site.
Such containment could be achieved
at a fraction of the cost of 'com-

plete waste removal and redisposal ;
at secured facilities' *. % %" v -

, —

H. Rep. No. 1016, supra, p. 73 (dissenting views of Réﬁreséhta—_

tives Stockman and Loeffler).l—z-/ In spite of this criticism, in

lZ/Representative Stockman had earlier expressed concern that the
definition of hazardous waste disposal site in the Bouse bill
would include "every municipal landfill, every rubbish pile," and
that EPAwould be able to "investigate, monitor, dig up and clean
up every one of the thousands, tens of thousands and hundreds of
thousands of sites * * *," 126 Cong. Rec. H9471 (daily ed. Sept.
23, 1980). Representative Stockman clearly understood that
"clean up" was intended to mean permanent measures, such as
digging up and eliminating.
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enacting CERCLA Congress emphasized permanent clean up, not con-
tainment, as the remedy for these sites.

In sum, CERCLA demonstrates that Congress intended not only
immediate emergency responses to be taken at hazardous waste
sites which are menacing the public health and the environment,
but also permanent remedies which will ensure that the sites

never again pose a threat to health or the environment.

2. Current Federal Policy, as Expressed in the 1984 RCRA
Amendments., Is That Landfills and Other Containment
&mﬁmmmﬁmmmwmmm
Managing Hazardous Waste

During the debates on CERCLA in 1980, members of Congress
expressed doubts about the efficacy of landfills, even those
constructed in conformity with existing requlations. Representa-
tivé Solomon cited the example of the Army's diSposal of radioac-
tive wastes.in Ya deep conérete disposal facility," which none-
theless leaked within two years. 126 Cong. Rec. H9205 (daily ed.
‘Sept. 19, 1980}. -Representative Florio, éponsor of the House
bill, ekpressed agreement with the goal of déveloping tecbﬁology
"for more appropriate disposal" and denied that the legisiation
had an& "bias" toward landfill disposition.” 126 Cong. Red;‘H9470
(daily ed. Sept. 23, 1980).

This Congressional concern over the use of landfills as.a
waste disposal method culminated in 1984 with the enactment of
the Hazardous and Solid Waste Amendments. Pub. L. 98—616, 98
Stat. 3221. Section 101(a)(1l) of the Amendments amends the
findings of Congress in Section 1002(b) of RCRA, 42 U.s.C.
6901(b), by adding a paragraph (7) which states:

certain classes of land disposal.
facilities are not capable of

1
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énacting CERCLA Congress emphasized permanent clean up, not con-
tainment, as the remedy for these‘sites.

In sum, CERCLA demonstrates that Congress intended not only
immediate emergency responses to be taken at hazardous waste
sites which are menacing the public health and the environment,
but also permanent remedies which will ensure that the sites

never again pose a threat to health or the environment.

2. Current Federal Policy. as Expressed in the 1984 RCRA
Amendments. Is That Landfills and Other Containment
Systems Cannot Provide a Permanent Long-Term Remedy for
Managing Hazardous Waste

During the debates on CERCLA in 1980, members of Congress
expressed doubts about the efficacy of landfills,»even those
constructed in conformity with existing regulations. Representa-
tivé Solomon cited the example of the Army's diSposal of radioac~
tive wastes .in Ya deep conérete disposal facility," which none-
theless leaked within two years. 126 Cong. Rec. H9205A(daily ed.
Sept. 19, 1980). Representative Florio,véponsor of the House
bill, expressed agreement with the goal of developing techﬁology
"for more appropriate disposal” and denied that the legisiafion
had an& "bias" toward landfill disposition. 126 Cong. Rec. H9470
(daily ed. Sept. 23, 1980).

This Congressional‘concern over the use of landfills as-a
waste disposal method culminated in 1984 with the enactment of
the Hézardous and Solid Waste Amendments. Pub. L. 98—616, 98
Stat. 3221. Section 101(a) (1) of the Amendments amends the
findings of Congress in Section 1002(b) of RCRA, 42 U.S.C.
6901(b), by adding a paragraph (7) which states:

certain classes of land disposal.

facilities are not capable of
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assuring long-term containment of
certain hazardous wastyes, and to
avoid substantial risk to human
health and the environment, reliance
on land disposal should be minimized
or eliminated, and land disposal,
particularly landfill and surface
impoundment, should be the least
favored method for managing hazar-
dous wastes * * *,
In Section 301(a), the Amendments add a number of subsec-
tions to Section 3004 of RCRA, 42 U.S.C. 6924, which impose
various conditional and unconditional prohibitions on the land-
filling of certain categories of hazardous wastes.
~First, the Amendments add to Section 3004 a subsection
(c) (1) which prohibits completely the landfilling of "bulk or-
noncontainerized liquid hazardous waste or free liquids contained:
in hazardous waste * * *,7 '
Second, the Amendments add to Section 3004 a subsection
(c) (2) which directs the Administrator of EPA to promulgate
requl ations which minimize the landfilling of "containerized - .
liquid hazardous waste" and the presence of "free‘liquids inA
containerized hazardous waste to be disposed of landfillg.".
Third, the Amendments add subsections (d) and (e) to Sec-
tions 3004. Under these subsections, the land disposal,13/ in-—

cluding the landfilling, of seven'categories'of hazardous ';A

wastesld/ is'prohibited, unless "the Administrator determines the

ll/Land disposal,"” when used with respect to hazardous wastes, is
defined in a new subsection (k) as including "any placement of
such hazardous waste in a landfill, surface impoundment, waste
pile, injection well, land treatment facility, salt dome forma-—
tion, salt bed formation, or underground mine or cave."

lA/The new subsection (d) covers five categories of hazardous
wastes which have been listed or identified pursuant to Section
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-prohibition of one or more methods of land.disposal of such waste
is not required in order to protect human health and the environ-
ment for as long as the waste remains hazardous * * *.," 1In
making this determination, the subsections direct the Admini-
strator to take the following factors into account:

(A) the long-term uncertainties associated with land
disposal,

(B) the goal of managing hazardous waste in an
appropriate manner in the first instance, and

(C) the persistence, toxicity, mobility, and
propensity to bioaccumulate of such hazardous
wastes and their hazardous constituents.

Both subsections go on to state that a method of land disposal
may not be determined to be protective of human health or the
environment unless:

’

it has been demonstrated to the
Administrator, to a reasonable de-

3001 including wastes containing halogenated organic compounds in
total concentration greater than or equal to 1000-mg/kg. Some
88% of the wastes deposited at the landfill were halogenated
organic compounds (specifically, chlorinated hydrocarbons).
Fogel Aff., Table 2, J.A. 386; Tr. IA 117-118, J.A. 700-701.

The new subsection (e) covers two categories of hazardous
wastes. They are (1) dioxin-containing wastes numbered F020,
F021, F022, and F023 (as referred to in the proposed rule pub-
lished by the Administrator of EPA in the Federal Register for
" April 4, 1983); and (2) the wastes numbered F001, F002, F003,
F004, and F005 in the requlations promulgated by the Administra- -
tor under Section 3001 of RCRA and codified at 40 C.F.R. 261.31,
as those regulations were in effect on July 1, 1983. Both
dioxin~containing wastes and other hazardous wastes listed in
EPA's regulations have been identified at S-Area. See Affidavit
of Samuel Fogel, Table 3, J.A. 387. BAmong the dioxin-containing
wastes listed by EPA in the April 4, 1983, Federal Register (see
48 Fed. Reg. 14524-14525) and present in S-Area are hexachloro-
benzene, tetrachlorobenzene and pentachlorobenzene. Among the
hazardous wastes listed in 40 C.F.R. 261,31 and present in S-Area
are carbon tetrachloride, methylene chloride, tetrachloroethy-

lene, toluene, trichloroethylene and numerous forms of chloroben-
zene.
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gree of certainty, that there will
be no migration of hazardous consti-

tuents from the disposal unit * * *

for as long as the wastes remain

hazardous. '
The prohibitions in subsections (d) and (é) are fully applicable
to hazardous wastes contained in landfills for which remedial
action has been taken pursuant to the CERCLA. Paragraph (3) of
both subsections provides that, 48 months after the énactment qf
the Amendments, the subsections shall apply "to any disposal of
contaminated soil or debris resulting from a response action
taken under section 104 or 106 of the Comprehensive Envirbnmental
Response, Compensation and Liability Act of 1980 or a corrective
action required under this subtitle" (i.e., subtitle C of RCRA,
"Hazardous Waste Management," 42 U.S.C. 6921-6934). -

Finally, the Amendments add a subsection (j) to Sectioh 3004

of RCRA. It pfohiﬁits the "étorage“‘of a hazardous waste.which
is prohibited from one or more methods of land disposal under the
section of under regulations promulgated pursuant to the SéCtion,
unless the storage "is solely for the purpose of the acqgmuiaﬁion
of such guantities of hazardous waste as are necessary tb facili-
tate proper recovery, treatment or disposal.” “étbrageg'is‘de-
fined in Section 1004(33) of RCRA, 42 U.S.C. 6903(33), as the
"containment of hazardous waste, either on a temporary basis or-
for a period of years, in such a manner as not to constitute>
d;sposal" -— j.e., in a manner which does not involve the place-
ment of the wastes "into or on any land or water so that such
* * * yaste or any constituent thereof may enter the environment
or be emitted into the éir or discharged into any waters, in-

cluding ground waters" (Section 1003(3), 42 U.S.C. 6903(e)).
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The House report on the Amendments stressés the need to

limit sharply the use of land disposal for hazardous wastes. The
report states that the legislation is intended "to ensure that
land disposal is used only for those wastes for which it can
reasonably be anticipated to be protective of human health and
the environment in the very long term, even if there are no
treatment alternatives." H. Rep. No. 198, 98th Cong., 1lst Sess.
30 (1983). | '

.During the debate on the House bill (H.R. 2867), there were
frequent references to the failure of landfilling to provide a
safe and permanent disposal method. For example, Representative
Florio, chairman of the committee reporting out the bill, called
reliance on land disposal "a short-sighted approach since it is
virtually impossible to build a land disposal facility that can
contain waste for as long as the waste threatens public health.”
129 Cong. Rec. H6500 (daily ed. Aug. 4, 1983). During the same
discussion, Representative LaFalce stated (id. at H6512):

H.R. 2867, and amendments thereto,
does away, I believe, with the pre-
sumption that the landfill disposal
of hazardous wastes is protective of
human health and the environment.
As we have seen over and over again
.at hazardous waste sites throughout
the country, we cannot guarantee --
scientifically or politically ——
that the hazardous wastes disposed -
of in the ground will remain safely ’
segregated from the environment for
extended periods of time.
Other members of the House stated that "continued reliance on

land disposal of hazardous wastes is a dangerous policy which

threatens the health of Americans now and in the future" (Repre-
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sentative Frenzel) and that "there is no such thing as a 'safe’

hazardous waste landfill" (Representative Fauntroy). Id. at

‘H6511.

The Senate report on S. 757 states that "several amendments
with significant policy implications are included to bring imple-
mentation of the Act [i.e., RCRA] closer to the original intent
of the Congress." S. Rep. No. 284, 98th Cong., 1lst Sess. 5
(1983). The report continues (id. at 6):

Land disposal of hazardous wastes
has been the least expensive and,
therefore, most widely used method
of managing hazardous waste, It is
undisputed that the problems of the
present are a direct result of the
disposal practices of the past.
Unfortunately, these practices are
continuing. Particularly trouble-
some are landfills and surface im—
poundments of highly toxic, mobile,
persistent wastes and wastes that
have the potential to
biocaccumulate.

* * *

Reliance on land disposal should be

minimized and land disposal, par-

ticularly landfills and surface im— —
poundments, should be the least ' .
favored method for managing hazar- B
dous wastes. R

The report further states (id. at 13):

- Where treatment and recoverygdptions
are or will become available, there
is no reason to accept the residual
risk associated with land disposal
facilities, even those meeting
state-of~-the-art standards.

The' Senate report describes the assessment which must be
undertaken by the Administrator before any land disposal method

can be used to manage a hazardous waste. - The Administrator may
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allow a waste to be placed in a land disposal facility or unit
only if he determines that, "to a reasonable degree of certain-
ty,"” no migration of the toxic, mobile or bioaccumulative consti-.
tuents of the waste "will occur from the disposal unit * * * for
as long as the waste remains hazardous." Ibid. The report'
explains that (id. at.15):

The Administrator is required to
find that the nature of the facility
and the waste will assure that
nmigration of the wastes will not
occur while the wastes still retain
their bazardous characteristics in
such a way that would present any

threat to human health and the
environment. Absent such a finding.

the waste in question .is to be
banned from that type of disposal.
[emphasis added]
Thus, RCRA unequivocably estéblishes a public policy‘ih the
United States agalnst the landfilling of hazardous wastes.12/
This pollcy is based upon a Congressional finding that 1andf111s,~

including those using the most advanced state—-of-the—-art’ tech—

nology, simply are not capable of containing hazardous wastes,

15/7he Congfessional policy contained in the 1984 amendments was
recently described by EPA (50 Fed. Reg. 23250, May 31, 1985):

The Hazardous and Solid Waste
. Amendments of 1984 [HSWA], enacted
on November 8, 1984, impose substan-
tial new responsibilities on those
who handle hazardous waste. 1In
particular, the amendments focus on
the land disposal of hazardous
wastes. Recognizing that land dis—
posal technology cannot guarantee
perpetual containment of all waste
constituents, Congress has added
provisions designed to minimize re-
~ liance on land disposal. [emphasis
. added]
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and therefore cannot be depended upon to protect heaith and the
environment over the 1on§—term. And the policy is implemented
through an outright ban on the landfilling of hazardous wastes in
bulk and noncontainerized liquid form and through a presumption
that the landfilling of hazardous wastes in other forms (espe-
cially if the wastes contain highly mobile, toxic, persistent or
bioaccumulative constituents) will not provide the degree of
protection of human health and the environment which Congress
demands —~— a presumption which will be overcome only by a strcng
showingfthat'lehdfilling the waste will in fact protect health
and the environment for as long as the waste remains’hazarcous.
3. The Current Rosition of the Environmental Protection

Agency Reflects a Rolicy Prohibiting the Long-=Term Use
of Landfills as a Method of Managing Hazardous Wastes -

The public policy regardlng remedial actions for hazardous
wvaste disposal 51tes is also reflected in agency regulations and
in agency actions and pronouncements which are designed to carry
out statutory policies and directives.

Even before the enactment of the 1984 RCRA amendments,"EPA,
the agency charged by Congress with administering the country s
hazardous waste laws, had de01ded to strengthen the re;trlctlons
on the disposal of hazardous wastes in landfllls or -on land. .49
Fed. Reg. 5854-5859 (Feb. 15, 1984). In summarizing the reasons
for its decision, the agency stated (id. at 5854):

[Tlhe Agency believes that further
restrictions on the land disposal of
hazardous waste may be necessary.

It isdifficult to assure the con-
tainment of most wastes and their
constituents for extended time
periods. BAs a result, the regula-

tion of hazardous waste land dis-
posal must proceed from the assump-
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tion that hazardous waste consti-
tuents and by-products will eventu-
ally migrate into the environment at

some unknown rate and concentration.
[emphasis added]

Thus, over eight months before the 1984 RCRA amendments EPA
acknowledged that landfills and other methods of land disposal
cannot be relied upon to provide}a permanent solution for the
disposal of many hazardous wastes and that, even with the most
advanced land disposal technology, hazardous wastes "will even-
tually'migrate into the environment" from those facilities.l8/
* * *

Forrthe reasons above, we submit that éﬁblic policy in the

United States today is that a "permanent remedy# is to be pro-

vided at inactive hazardous waste sites which have released

lﬁ/This position of EPA is fully shared by the Congressional
Office of Technology Assessment (OTA) which has done extensive
work in the area of hazardous waste management, including a
recent lengthy study of waste control strategies. -OTA, Superfund
Strategy (March 1985). 1In testimony before the House Subcom-
mittee on Investigations and Oversight on March 13, 1984, OTA
stated (Statement of Joel S. Hirschhorn, Senior Associate, OTA,
p. 6): , '

From its previous work and ongoing
studies, OTA has concluded that land”
disposal of hazardous wastes cannot

assure the long-term protection of

public health and the environment.

'Land disposal technology for hazar-

dous waste is fundamentally flawed .

and the historical record provides -
ample evidence of this. While the '
most toxic wastes will remain dan-

gerous for many decades —-- perhaps

forever -- the critical elements of

land disposal facilities cannot be

assured to function effectively for

such long times. Natural and syn-

thetic liners for landfills leak
eventually and leachate collection

systems will become clogged.
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éignificant amounts of hazardous substances into the environment.
At the same time, current public'policy no longer accepts long-
term landfilling as a reliable or acceptablé method of containing
or‘contrdlling haza;dous wastes and is moving instead toward the
adoption of an outright ban or severe restrictions on the land-
filling of many such wastes.1Z/ public policy therefore prohi-
bits reliance on a perpetual landfill containment system as a
permanent remedy for an inactive waste site which has already

caused substantial environmental contamination and continues to

4
1

pose a threat of serious endangerment to health and the environ-
ment. Since it is precisely such a contaihment systém which tﬁe
Settlement Agreement in this case establiéhes'as the cornerstone
of the remediation effort at the S-Area Landfill, we submiﬁ that
the Agreement runs counter to\public policy and must be dis- .

approved.

17/7his public policy is also reflected in state court decisions
concerning hazardous waste sites. For instance, in Yillage -of
Wilsonville v. SCA Services, Inc., 86 Ill. 21, 426 N.E.2d 824,
839 (1981), the Supreme Court of Illinois affirmed-a lower’ :
court's finding that a chemical waste disposal site was a public
nuisance. The remedy ordered was "to remove all toxic waste
buried [at the site], along with all contaminated soil found at
the disposal site as a result of the operation of the landfill.”
This permanent abatement remedy was ordered in the face of EPA's
opposition to the excavation and its suggestion that containment
remedies, such as a low permeability cap, a leachate collection
system and counterpumping of contaminated ground water, would be
adequate. 426 N.E.2d at 839. Similarly, in Wood v. Picillo, 433
A.2d 1244, 1247 (1982), the Supreme Court of Rhode Island ruled
that a chemical dump site constituted a public nuisance. The
abatement remedy ordered was not only an injunction against
further disposal operations but also the removal of all chemicals
and contaminated so0il from the site to a licensed disposal fa-
cility.
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ITI
THE DISTRICT COURT'S APPROVAL OF THE SETTLEMENT AGREEMENT SHOULD
BE REVERSED BECAUSE THE COURT ABUSED ITS DISCRETION IN FAILING TO
RECOGNIZE THAT THE AGREEMENT PROVIDES NO PROTECTION AGAINST THE
MIGRATION OF S—-AREA CHEMICALS TO CANADA AND IS THEREFORE
INCONSISTENT WITH PUBLIC PQLICY

The record in this action establishes that there is the
potential for NAPL migration toward Canada. While there are no
firm dataiindicating that such migration has or has not occurred
at this time, there are tentative signs that it has. These
include samples of NAPL found in a well and a treatment piaht
tunnel in the bedrock to the south of the Landfill. Morris Aff.,
para. 32, J.A. 409; Tr. 1B 109-110, J.A. 819-820. Furthermore,
the geologic formations to the south of the Landfill would allow
NAPL to flow in the direction to the bedrock under the Niagara
River. Faust Aff., para. 34, J.A. 317.

Ontario contended at thenhearing that the Agreement does not
adequately address this potential migration. The districtvcourt
held that the Agreement is sufficient to protect Ontario'srin—
terests because it contains provisions which require Hooker to
conduct additional testing for bedrock RAPL contamination and’
must develop an RR? proposal if such “contaminants!érefin tﬁ;
bedrock and pose a dangerﬁ' bpﬂ.pp.42-43,-JJL 1482—1483;W

In reachﬁng this conclusion, the district. court failed»to
address a major argument raised by the Province, namely that
Hooker's obligation to develop such an RRT proposed is only
triggered by a findiﬁg of "human endangerment,” and thus does not
arise if there is.only endangerment to the Canadian environment

(such as aquatic or terrestrial wildlife or vegetation), and that

the potential for this RRT obligation being triggered does not
.
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exist throughout the duration of the Agreement but only during
its very early years. In these respects, the Agreement provides
less protection to the Canadian than the American side of the
Niagara River and is inconsistent with a treaty, an international
agreement, and federal statutes according equal protection to
both public health and the environment. Furthermore, as a prac;
tical matter, these limitations on Hooker's obligation to address
the migration of chemicals to Canada result in the Agreement
providing-no protection at all to the health of Canadian
citizens. .
A. THE AGREEMENT DOES NOT PROVIDE ANY SUBSTANTIAIL PROTECTION

TO CANADIAN CITIZENS OR THE CANADIAN ENVIRONMENT FROM THE

MIGRATION OF S-AREA CHEMICALS TO CANADA

Under the Agreement) Hooker must assess "whether non-aqueous

phase chemicals have migrated from the Landfill Site into the

Bedrock beneath the Niagara River" and "the extent, if any, of

human endangerment by such non-aqueous phase chemiéals.“ Adden—-
dum I, para. B(6)(b), J.A. 110. If the parties or the coﬁft
determine that such human endangerment exists, Hooker must in-
itiate a study to assess what RRT, if any, ié réqﬁﬁred to éddress :
.these chemicals. Ibid.

| In contrast, if NAPL contamination is found in the overbur-
den or bedrock on the U.S. side of the Niagara River, Hooker is
required to conduct a RRT stﬁdy to address those chemicals, re-
gardless of whether human endangerment has been found to exist.
Addendum I., para. B(6)(a), J.A. 110. Fufﬁhermore,fhe Agreement
provides that, in evaluating RRT to address such NAPL contamina-

tion, the "goal [is] to protect against endangerment to human
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health and the environment in the S-Area/Treatment Plant Area

* * *" (emphasis added). Judgment, para. 4(a), J.A. 72. In
fact, a standard based solely on "human endangerment™ is not used
anywhere in the Agreement to trigger the requirement that Hooker
study RRT or undertake remedial action, except where the Agree-
ment addresses the potential migration of NAPL under the Niagara
River to banada° |

This aspect of the Agreement is inadequate to protect
Ontario's inter§sts. As the district court recognized in itsr
order granting Ontario's motion to intervene in this action,
Ontario's "paramount interests [are] the prevention §f the migra—
tion of chemicals into Léke Ontario and into the regional aquifer
on the Canadian side of the Niagara River." 101 F.R.D. 444, 448.

The Agreement provides no protection against the threat of
NAPL contaminétion to the Canadian environment, such as aquatic
or terrestrial wildlife or vegetation. Even if Hooker were for
determine that NAPL is in the bedrdck under the Niagara Rivérvand
is migrating toward Canada and that a significant number Bf;i,
wildlife or amount of the vegetation on the Canadiénlgide méy.bé'
destroyed;by the NAPL, it has no obligation under.£he Agreeﬁeﬁt'
to take any remedial action.

Furthermore, as a practical matter, the "human endangerment”
standard provides no protection to the health of Canadian citi-
zens. The bedrock on the Canadian side of the Niagara River is
currently not used to any appreciable extent as a source of
drinking water by Ontario residents. Tr. IA 48, J.A. 632. How-
ever, with an expanding population, tﬁe Province may seek to

develop that resource in the future, which must be viewed as the
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hundreds ofvyears that S-Area chemicals may remain in the en-
vironment. The "human endangerment" standard provides no protec-
tion for these future éitizens because Hooker's obligation to
assess human endangerment is extremely limited in time. The
Agreement requires Hookér to make this determination regarding
sub-River bedrock contamination and its human endanéerment only
once. Addendum I, para. B(6)(b), J.A. llQ. While the exact date
of this determination is not specified in the Agreement, the
- Agreement requires that it be initiated and completed "e#pedi—
tiously” in-conformity with a schedule to be submitted by Hooker
and approved by the parties or the court. Judgment, para. 6(b),
J.a. 7418/ At the latest, it is reasonable to expect that |
Hooker will make this detérmination in the next few years, before
the bedrock on the Canadian side of the river is used as a source
of drinking yatef. .
Thus, even if Hookef‘were to determine today or in the near
future that NAPL is in the bedrock under the river and is mi-
grating (or has already migrated) to Canada, the Agreementis.‘
requirement for a "human endangerment" determination would pre-
clude Hooker from being reéuired to study or impleﬁént RRT ﬁo
remedy the situaﬁion. Furthermbre, the one-shot nature of |
Hooker's determinaﬁion precludes any such obligation from arising
in the intermediate or distant future, even if human endangerment

should £hen actually exist.

lﬁ/Hooker‘must submit that schedule for review by the govern-
mental parties within 60 days after the Agreement becomes effec-—
tive. Judgment, para. 6(b), J.A. 74. The deadline for sub-
mission of the schedule is therefore July 17, 1985.
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" B. PUBLIC POLICY REQUIRES THAT THE AGREEMENT ADEQUATELY ADDRESS
THE POTENTIAL MIGRATION OF S-AREA CHEMICALS TO CANADA

The Agreement's failure to provide any remedy for the migra-
tion of S-Area NAPL in the bedrock to Canada is inconsistent with
the public policy reflected in a tréaty, an international agree-
ment, and federal statutes. That policy evidences an unmistak-
.able intent and commitment of the United States to prevent and to
provide a remedy for injury to the Canadian environment which
stems from the discharge of hazardous substances and other con-
taminants in the United States and their transboundary migration
to Canada. P

InArticle IV of the Boundary Waters Treaty of'1909, the
United States and Canada agreed that "waters flowing across the
boundary shall not be polluted on either side to the injury of
health or property on the other."” 36 Stat. 2450._ In the Great
Lakes Water Quality Agreement of 1978, the United States reaf-
firmed the rights and obligations of the parties to the Boundary
Waters Treaty and "in particﬁlar their obligation not to pollute
boundary waters * * *," Great Lakes Agreement, Introductiqn, 30
U.S.T. 1383, 1384, T.I.A.S. No. 9257. The United States also
reaffirmed its intent "to prevent further pollutidn of the_Great.
Lakes Basin Ecosystem * * * 19/ Ibid. Andvit further stated
that it is United States "policy" that "[t]he discharge of toxic

substances in toxic amounts be prohibited and the discharge of

~

19/The Great Lakes Basin Ecosystem includes all water within the
drainage basin of the St. Lawrence River at or upstream from the
point it becomes the boundary between the United States and
Canada. Great Lakes Agreement, Art. I, para. (g).
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any or all persistent toxic substances be virtuélly elimi-
nated."20/ Id., Art. II, para. (a).

Federal statutes also reflect a public policy with respect
to international or transboundary pollution; Section 111(1) of
CERCLA, 42 U.S.C. 9611(1), authorizes a foreign claimant'to
assert a claim against the Superfund.ZL/ Claims which can be
made against the Superfund are tb recover costs incurred in
respbndiﬁg to the release of hazardous substanées from a waste
site (see Section lll(a)(Z)) and damages for injury to or de-
struction or loss of nétural resources (Sections 111(a)(3),
»ill(b)),ZZ/ VThus, in providing a claim against the Superfund to
foreign claimants, not only has Congress acknowlédged that a
foreignAenvironment can be harmed by the migration of hazardous
substances from landfill.sites like S-Area, but it also has taken
care to ensure that such harm is remedied. This provision of
CERCLA shows that it is the policy of the United States to pro-
tect the environment of foreign countries from injury cauSed by

the migration of hazardous chemicals from inactive waste

ZQ/'I'oxic substances are defined to include both substances which
can directly cause death of or other physical harm in any or-
ganism and those which can do so through concentration in the
food chain or in combination with other substances. Great Lakes
Agreement, Article I, para. (v). Thus, low concentrations of
potentially toxic chemicals are covered by this statement of
policy. :

Zl/The so-called Superfund is the Hazardous Substance Response
Fund established by CERCLA, Section 201, 42 U.S.C. 9631.

22/ynder Section 112(a) of CERCLA, 42 U.S.C. 9612(a), any
claimant to the Superfund must first present his claim to the
owner or operator of the facility from which hazardous substances
have been released. Thereafter, he may file suit or present a
claim to the Superfund. :
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None of these authorities distinguishes between‘the protec-
tion of human health and protection of the environment. On the
contrary, they expressly provide protection for both. Article IV
offthe Boundary Waters Treaty protects against "injury of health
or property” from pollution. 36 Stat. 2450. The Great Lakes
Agreement establishes the General Objective that the waters of
the Great Lakes System be "free from materials * * f that * * *
will produce conditions that are toxic or harmful to human,
animal or aquatic life." Article III (a).

In CZRCLA, the standard "public health or welfare or the
environment” occurs repeatedly. E.g., Sections 101(23), 101(24),
102{a), 104(a)(1), 104(c)(1), 104(c)(4), and 106(a), 42~ﬁLS.C.
9601(23), 9601(24), 9602(a), 9604(a) (1), 9604(c) (1), 8604(c)(4),
and 9606(a). Similarly, in RCRA, the standard "health and the
environment” is used throughout the statute. E.g., Sectiéns
1003(3), 1003(4), 1004(5), 3002, 3003(a), 3004, and 7003. 42

U.S.C. 6902(3), 6902(4), 6903(5), 6922, 6923(a), 6924 and 6973.

23/0ther bases of federal policy in the area of international
pollution are Executive Order 12114 and the Clean Water Act.
Executive Order 12114 requires all federal agencies taking major
federal actions to consider the effect of those actions on the
environment of a foreign nation. In Section 310 of the Clean
Water Act, 33 U.S.C. 1320, Congress has established a procedure
for the abatement of international water pollution. Under this
section, if the Administrator of EPA is apprised of pollution
which endangers the health or welfare of persons in a foreign
country, he may convene a special board which is authorized to
make findings and recommendations regarding abatement of the
pollution. Thus, the Clean Water Act clearly evidences both a
Congressional recognition that a foreign environment may be
harmed by water pollution originating in the United States and a
federal policy to put an end to such pollution.
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‘There is no provision in RCRA or CERCLA which refers only to
human health or "human endangermehtﬂ' On the contrary, in both
statutes, Congress determined that hazardous wastes pose a direct
and immediate threat to the environment, as well as to human
health, and that the threat to the environment, standing alone,
is sufficiently serious to warrant remedial action. See S. Rep.
No. 988, 94th Cong., 2d Sess. 3, 26 (1976). .

For these reasons, public policy requires thaﬁ.Hooker be
required to remedy the migration of S-Area chemicals to Canada if
it is determined, either in the short or long term, that remedial
action is needed to protect the health 6f Ontario residents or
the Ontario environment from endangerment. Because the Agreement
fails.tovprovide this level of protection to Ontario, it is
inconsistent wi;h public policy. The district court therefore
abused its discretion in approving the Agreement Qithout re—
quiring any modification to provide adequate protection to
Ontario interests. | |

CONCLUSION

For the foregoing reasons, appellants respectfully submit:
with respect to the first issue addressed above, that the deci-
sion of the.céurt below should be reversed and the Settlement
'Agreement disapproved unless and until it is revised to ensure
that a genuine permanent remedy is applied to the S—AreazLandfill
or, in the alternative, that the decision below should be vacated
and the case remanded to the district court with instructions to
reconsider whether the Agréement should be épproved even though
it does not require Hooker to install any remedial technology

beyond a containment system at the S-Area Landfill, if that
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.« system subsequently is ineffective; and, with respect to the

b

second issue addressed above, that the decision of the court
below should be reversed and the Agreement disapproved unless and
until it is revised to require that, over the 1ife of the Agree-
ment, Hooker test for hazardous chemicals which have migrated
from the Landfill in the bedrock under the Niagara River to
Canada and, on the basis of such testing and during that period,
to determine whether any chemicals which are disco?ered pose a
threat to the Canadian environment or to the healtﬁ of Canadian

citizens. 7

Respectfully submitted,

Qe M. Keche

BRUCE J. TERRIS
PHILIP G. SUNDERLAND
JAMES M. HECKER"
Terris & Sunderland
1121 12th Street, N.W.
Washington, D.C. 20005
(202) 682-2100
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ROBERT J. KRESSE

Hellings, Morey, Kresse,
Rickers & Whissel '

1320 Liberty Bank Building

Buffalo, New York 14202

(716) 852-8140 '

Attorneys for Appellants-Intervenors

July 12, 1985 - -
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