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/Introduction

BE he more we understand the ef-

¥ fects of environmental degra-
B dation — of toxins in our food
and water, of climate change and
ozone depletxon, the more we see the
links to ill health. The longer we
ignore the effects of what we have
done to our environment, the bigger,
and more expensive, cleaning up af-
ter ourselves becomes. Canadians
want and deserve a healthy environ-
ment. This is confirmed by recent
polls in Canada.

Twice yearly, since 1988, the
Canadian Council of Ministers of
Environment commissioned polls to
determine public attitudes to envi-
ronmental law. The latest results, re-
leased last September, demonstrate
that the public attitudes have grown
more supportive of strong environ-
mental laws over the years.

Most Canadians said Canada has
gone only 30% of the way toward a
safe environment.78% said environ-
mental regulations should be strictly
enforced even in times of recession.
When asked to identify the best way
to reduce industrial poilution, 48%
said the best way to reduce industrial
pollution is to punish companies.

Every recent poll since has dem-
onstrated similar results. In fact, a
1996 poll by Environics demon-
strated that 82% of Canadians want
stricter environmental laws. The
only real difference of opinion was
whether these laws should be
strengthened immediately or over a
period of time. In a more recent,
Insight Canada poll, Canadians
flunked the federal government’s
overall handling of environmental
topics. They gave Canada a rating of

4.8 (out of 10) and the provinces a
4.7.

The federal government is at a
cross-roads in terms of its role in the
protection of the environment. The
present trend is toward downsizing,
devolution and deregulation.

Over the past three years, for ex-
ample, Environment Canada has lost
over 1500 positions and has suffered
from substantial budget reductions.
The federal government is also busy
devolving its roles and responsibili-
ties to the provinces through such
initiatives ~as  the  proposed
“Harmonization Accord”. The effect
of these changes will be to hand off
traditional environmental responsi-
bilities to the provinces, most of
which have neither the ability nor the
confidence of Canadians to do the
job.

The third trend is deregulation.
Bills such as Bill C-62, the proposed
Regulatory Efficiency Act, and the
prevailing push to voluntary (as op-
posed to regulatory) measures for
industry compliance give the clear
indication that the federal govern-
ment may be slowly dismantling the
regulatory foundation for environ-
mental protection which has been
constructed over the past 25 years.

Downsizing, devolution and
deregulation pose significant threats
to the health and well-being of Cana-
dians. The directions and recommen-
dations outlined in this document
provide an alternative vision for the
federal role and the protection of the
Canadian environment. It is a vision
we are asking leaders of all parties to
embrace.
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Environmental Report Card on the Government

Subject

Control of Toxic
Substances

Biotechnology

Endangered
Species

Climate Change

Harmonization
(Strong Federal
Role)

Environment &
Trade

Grade

Unsatisfactory

Unsatisfactory

Unsatisfactory

Unsatisfactory

Unsatisfactory

Unsatisfactory

Comments

The enactment of new legislation to make pollution prevention
a national goal and "phase-out persistent toxic substances" was
a Liberal Red Book commitment. Although Bill C-74, a new
Canadian Environmental Protection Act was introduced in De-
cember, it did not make it to second reading. Even if it had
passed, it would not have lived up to the Red Book’s commit-
ments.

Despite a Standing Committee report to develop a regulatory
framework for the field, the government proposed to weaken re-
quirements in Bill C-74.

The federal government attempted to get Bill C-65, a new En-
dangered Species Act through but could not, even though it
would have included the amendments proposed by the Standing
Committee.

The CO, commitments were never met and in fact emissions
have increased almost 10% above 1990 levels (while the Red
Book promised a 20% reduction of the 1990 levels). HCFC com-
mitments to control HCFCs were weaker than promised and
proposed phase-out deadline pushed back from 2020 to 2030.

The federal government is about to conclude an agreement with
the provinces to devolve significant roles and responsibilities to
the provinces. Protection of fish habitat is also proposed to be
downloaded.

The Canadian government continues to pursue trade policies
that have serious, negative effects on the environment. It has
not kept its Red Book Commitments on trade.

General Comments

Canada is not working to its potential. The Liberal government should be commended for making
strong promises to protect the environment in the 1993 Red Book. Some of those commitments were
honoured, such as the establishment of an Environmental Commissioner. Other notable achieve-
ments include banning the substance MMT from gasoline. However, most promises remain unful-
filled. Moreover, the plan to import plutonium and selling Candu nuclear reactors in Asia, along with
the issues identified above, make it impossible to give the government a passing grade. Canada must
try harder and make environment more of a priority.
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Toxics In the Canadian Environment — Poisoning Ourselves
Paul Muldoon

i oxic substances are a major problem in Canada.
B Bill C-74, which died with the election call,
8 was supposed to update the Canadian Environ-
mental Protection Act (CEPA), the federal gov-
ernment’s main legislative tool with respect to tox-
ics. However, Bill C-74 would have done very little
to protect the environment and the health of Canadi-
ans. A new government needs to re-introduce a much
improved CEPA. Canada should also commit to the
elimination of the most dangerous toxics in interna-
tional negotiations for global treaties.

Nature of the Problem

Toxic substances continue to pose a threat to the
health of Canadians and their environment. Accord-
ing to the National Pollutant Release Inventory
(Summary Report, 1994) some 190,000 tonnes of
toxic substances are released into the Canadian envi-
ronment each year. This number grossly underesti-
mates the quantity of pollutants created since it does
not take into account the shipment of waste off-site
from the reporting facilities, or the thousands of
small facilities that release pollutants into the envi-
ronment.

The environmental impacts of these substances
continue to be revealed. Historically, the focus on de-
termining the effects of toxins was on the acute ef-
fects or the potential for them to cause cancer. How-
ever, in recent years, studies on a range of wildlife
and fish species have indicated population declines,
reproductive impairment, immune suppression, de-
velopmental problems and other effects.' These ef-
fects have been linked to the build-up of substances
and the increasing body burden of chemicals. Of par-
ticular concern is the effect on endocrine systems.
Some substances, such as dioxins, appear to act as
artificial hormones that disrupt the normal hormonal
activity in animals and possibly humans. Moreover,
impacts on endocrine systems may not have to de-
pend on long-time exposure since it is suspected that
even single doses at critical times in the development
stages can be detrimental.

In reviewing data on toxics in the Great Lakes, the

International Joint Commission stated that:
“We do not know what all of the
effects of human exposure will be over
many years. Future research will clar-
ify whether low-level and long-term
exposures, repeated exposures, or iso-
lated short-term exposures at sensitive
stages of fetal development are most
critical. For the Commission, how-
ever, there is sufficient evidence now
to infer a real risk of serious impacts
in humans. Increasingly, human data
support this conclusion.” [Emphasis
in original text]?

The primary federal legislative tool to address
toxic substances is the Canadian Environmental Pro-
tection Act (CEPA). Enacted in 1988, CEPA has
been long regarded as being in need of substantial re-
form. Some of the problems with the current CEPA
include:

e Of the 23,000 substances presently in commerce in
Canada, only 44 substances have been assessed un-
der CEPA to determine their toxicity and only an-
other 25 are currently being assessed;

e Some substances, which are commonly assumed to
be toxic, such as Toluene and Used Crankcase
Qils, have been found not to be “toxic” for the pur-
poses of the Act; and,

e the enforcement regime is weak with only a hand-
ful of prosecutions a year.

Progress to Date

The House of Commons’ Standing Committee on
Environment and Sustainable Development initiated
a review of CEPA in 1994 and released its recom-
mendations in a 1995 report titled: It's About Our
Health! Towards Pollution Prevention. The 141 rec-
ommendations in that report, if they had been ac-
cepted, would have significantly strengthened CEPA.

The federal government’s response only proposed
to adopt some of the Committee’s recommendations.

© Canadian Environmental Law Association
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On December 10, 1996, Bill C-74, the new Cana-
dian Environmental Protection Act was introduced
into Parliament. The election was called before it
reached Second Reading. Although some provisions
represented improvements, Bill C-74 still had a
number of serious flaws.

e The Bill did not commit to bans and phase-out
of the most dangerous substances. Although the
Bill aimed for the “virtual elimination” of some
substances, the definition of this term would have
allowed industry to continue to use and generate
these substances so long as releases are controlled
to levels that are below detection and if those lev-

els can be established to cause harm. There is no -

provision to “virtually eliminate” endocrine dis-
ruptors unless they are persistent and
bioaccumulative.

e The Bill would have made CEPA a residual
statute. Under the Bill, CEPA would have been
transformed from being the cornerstone of federal
environmental law to that of a residual statute,
which only applies where no other federal laws
apply.

e The Bill's citizen rights provisions would have
been ineffective. While the Bill proposed a new
right for Canadians to bring to court those who
violate the provisions of CEPA, the right to bring
such an action was limited by so many qualifica-
tions that it is essentially without effect. The pro-
visions were only operative affer damage to the
environment or human health had occurred.

e The Bill did not make pollution prevention
mandatory. While the Bill declared pollution
prevention a national goal, it did not require pol-
lution prevention activities, such as pollution pre-
vention planning.

While Canada supports the development of an
international treaty to deal with some toxics, such
as persistent organic pollutants, it should take a
more aggressive stance in calling for the global
elimination of some of these pollutants. Interna-
tional negotiations are scheduled to begin in 1998.

CELA’s Recommendations

1. A new CEPA must include provisions to
comprehensively deal with toxic substances, includ-
ing:

(a) ~a commitment to the phase-out of the use and
generation of all inherently toxic substances,
and in particular, those that are persistent and
bioaccumulative or disrupt the endocrine sys-
tems. Immediate priority should be given to the
development and implementation of a dioxin
elimination plan.

(b) substances should be selected for regulation us-
ing a chemical class approach, with an empha-
sis on families of substances rather than a
substance-by-substance approach.

(c) mechanisms should be included to ensure that
workers and communities are included in deci-
sions to move toward cleaner production pro-
cesses.

(d) The use or manufacturing of new chemicals
which are persistent, bioaccumulative and toxic
should not be permitted in Canada.

2. A new CEPA must implement pollution pre-
vention by mandating pollution prevention plans for
all substances subject to the law. There is a need for
government to examine how to fully implement
pollution prevention and the way it is implemented
under the federal environmental authority.

3. A new CEPA must include effective public
participation rights, including the right to effec-
tively participate in decisions and bring an action to
prevent harm to the environment or to human
health.

4. A new CEPA should apply to all departments
in matters covered under the Bill.

5. Canada should aggressively urge the inter-
national community to implement strong provisions
in international treaties designed to address toxics,
and in particular to develop elimination strategies
for substances of concern.

' TE Colborn et al, Great Lakes, Great Legacy?. Washington: The Conservation Foundation and the Institute for Re-

search on Public Policy, 1990, Chapter 6.

2 International Joint Commission (IJC), Seventh Biennial Report, 1995, p.5.
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Biotechnology and the Environment — Tinkering with Creation
Paul Muldoon

tal and human health threats in Canada. At this

time, the industry is suffering from the lack of

a comprehensive regulatory framework to as-
sess the environmental and human health risks from
this technology and to ensure that the public have
the opportunity to participate in decisions relating
to environmental protection. What is needed is the
development of that regulatory framework, and in
particular, substantial improvements to the existing
Canadian Environmental Protection Act (CEPA)
regarding biotechnology.

B iotechnology presents substantial environmen-

Nature of the Problem

Biotechnology, that is, the genetic engineering of
crops, farm animals, microbes, and other living
things for commercial purposes, is a rapidly grow-
ing industry in Canada. By far, the busiest area of
bio-engineering activities in Canada is the agricul-
tural sector, and in particular, crop plants com-
monly found in local supermarkets such as canola-
based oils, potatoes, tomatoes, corn and soybeans.!
The number of releases has increased substantially
since the first fourteen releases in 1988, to over 750
in 1994 and over 520 in 1995.

The potential, but real, environmental problems
facing this new technology are enormous. There is
concern that bio-engineered organisms may cause
damage to other species, that genetic information
may be transferred between a genetically engi-
neered organism and a related species and that natu-
ral systems may be disrupted.

The current applications of biotechnology in the
agricultural sector, together with their environmen-
tal concerns, include:?

o Herbicide Resistance: About one-half of the cur-
rent research focuses on making crops resistant to
herbicides. This means that a specified herbicide
can be sprayed on crops allowing the crops to
survive while poisoning the weeds around it.
There are a variety of concerns with herbicide re-
sistance. Most important, there is concern that the
use of herbicide-resistant crops may increase the

total amount of herbicides used and that the in-
tense use of herbicides will cause adoptive pres-
sures which lead to herbicide-tolerant weeds.

e Resistance to Pests: Significant focus has also
been put in pest-resistant crops. These crops have
altered genes which produce chemicals to kill in-
sects feeding on the crop. Commonly, these crops
use the Bt gene (Bacillus thuringiensis). Ironi-
cally, while often used as an alternative to chemi-
cal pesticides, organic farmers are particularly op-
posed to the approval of Bt-engineered crops be-
cause of the fear that the widespread use of Bt
crops will cause the target insects to develop re-
sistance to the Bt toxin.

e Anti-biotic Resistance: Crops have also been al-
tered to be resistant to certain bacteria. However,
scientists have raised the question of whether
disease-causing bacteria could somehow incorpo-
rate the anti-biotic resistant gene into their ge-
netic make-up.

e Genetically Altered Animals: Farm animals
have also been genetically altered to increase
their body weight, to increase milk production or
to fight diseases. Perhaps the most controversial
application thus far has been the genetically engi-
neered bovine growth hormone (BGH).

It has been noted that the moral questions raised
by the emergence of bio-engineering and its prod-
ucts have yet to be fully debated in Canada. What
are the ethical issues in the manipulation of species?
Do Canadians even want or need genetically engi-
neered food?

Aside from ethical issues, there is a high risk of
abuse. As A Taste of Canada notes:

“Bioengineered food does not have
to be labelled as such. Canadian con-
sumers are robbed of their right to
know what they eat. No tracking or
monitoring of bio-engineered food is
done in Canada. We simply do not
know where and how much bio-
engineered food is grown in Canada
and what supermarkets or grocers
sell them.”
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eral statutes, including CEPA. The crucial elements

Progress to Date in this improved legislative framework are:
e new provisions that would require the la-
The regulation of biotechnology is marked by belling of all bio-engineered food;

piece-meal legislative efforts producing an incom- o provisions requiring the full assessment and
plete, insufficient and unsatisfactory regulatory comprehensive environmental monitoring of
framework. In 1995, the Standing Committee on the products of biotechnology with immediate
Environment and Sustainable Development re- attention given to herbicide resistance and Bt-
viewed the topic in the context of the Canadian En- resistance crops. The approval for these crops
vironmental Protection Act (CEPA). The Standing should be reviewed and no new approvals
Committee called for a new part of CEPA giving given until these full assessments are under-
extensive powers to Environment Canada to regu- taken;

late biotechnology.’ However, when Bill C-74, the
new CEPA, was introduced in December of 1996,
provisions governing biotechnology were among
the most problematic.®

The effect of Bill C-74 would be to permit min-
isters other than the Environment Minister to ex-
empt biotechnology products from CEPA's existing
requirements to review their environmental and hu-
man health impacts prior to their introduction to
Canada. For those products that are subject to a re-
view, that review would not be as stringent or com-
prehensive, as is the case now.

e mechanisms that would dramatically increase
funding to understand the ecological and hu-
man health implications of biotechnology, in
the short and the long-term;

e provisions to make the decision-making pro-
cesses more open and transparent regarding
the products of biotechnology, including notice
and comment on major regulatory decisions
such as the approvals of field tests and product
approvals; and better access to information
and appeal procedures relating to major regu-
latory decisions; and,

CELA’s Recommendations e the establishment of an independent advisory
) i ) commission to develop an appropriate legal
Bill C-74 died on the order paper with the call and institutional framework for the regulation
for the federal election. What'ls nef:ded is a stronger of bio-engineered products in Canada, as rec-
regulatory ﬁamgwork governing biotechnology. ommended by the Standing Committee on En-
This would require strengthening a number of fed- vironment and Sustainable Development.”

' For a more detailed summary of the issues related to biotechnology, see: B. Mausberg & P. Muldoon, A Taste of
Canada — Comments and Analyses on Toxic Chemicals in Your Meals and Bio-engineered Food in Canada, prepared
on behalf of the Canadian Environmental Law Association, April 1997.

2 Ibid, pp.16-17.

¥ Ibid, pp.13-14.

4 Ibid, p.17.

% Standing Commiittee on Environment and Sustainable Development, /t's About Our Health! Towards Pollution
Prevention, June, 1995, Chapter 8.

® For a submission critiquing the government response to the standing Committee’s report on biotechnology, see, It's
Still About Our Health!, Canadian Environmental Law Association and Canadian Institute for Environmental Law and
Policy, March 1996, Chapter 7.

7 Standing Committee on Environment and Sustainable Development, Biotechnology Regulation in Canada: A Matter of
Public Confidence Ottawa, 1996, pp. 38-38.
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Endangered Species — Killing off Creation
Rick Lindgren

R anada is popularly known for its vast wilder-
ness and its rich diversity of wildlife species.
The reality, however, is that approximately
100 hectares of wilderness are lost each hour in
Canada, and a number of wildlife species — such as
the passenger pigeon, sea mink and blue walleye —
have become extinct. Numerous other Canadian
species — such as the burrowing owl, beluga whale
and swift fox — are now at considerable risk, largely
because of habitat destruction, toxic pollution, and
other consequences of human activity.

These alarming statistics are reflected in the
most recent wildlife status assessments prepared by
the expert Committee on the Status of Endangered
Wildlife in Canada (COSEWIC):

Category No. of Species
Extinct 10
Extirpated 13
Endangered 66
Threatened 71
Vulnerable 131
Total 291

- Although the number of species at risk has dra-
matically increased in recent years, Canada still
lacks federal legislation to protect endangered
species or their habitat. Most legal experts agree
that the federal government has clear constitutional
authority to enact endangered species legislation.
However, the federal government has failed to exer-
cise this jurisdiction to date.

Nature of the Problem

It is well recognized that conserving biodiversity
in general, and protecting wildlife species in partic-
ular, is necessary for various reasons:

e Ecosystem Benefits: Flora and fauna play impor-
tant roles in maintaining essential ecological
functions and processes.

e Recreational, Economic and Aesthetic Bene-
fits: Wildlife-based activity (eg. bird-watching,
eco-tourism) is a billion-dollar industry in

Canada, and it provides numerous social, cultural
and aesthetic benefits.

e Food and Medicine: Much of Canada's food,
medicine and other material needs are provided
by, or derived from, plants and animals.

e Ethics: Many persons believe that the human
species does not have the moral right to cause the
extinction of another species.

However, Canadian governments have succes-
sively failed to develop or implement effective pro-
tection for species at risk. As noted above, there is
no federal endangered species law at the present
time, and most provinces and territories lack endan-
gered species legislation. Even in the few provinces
that have endangered species laws (eg. Ontario,
New Brunswick, Quebec and Manitoba), there have
been serious ongoing problems with the scope, ap-
plication and enforcement of such laws.

Given the numerous shortcomings in this piece-
meal approach, there has been overwhelming public
support in Canada for the passage of comprehensive
federal endangered species legislation. For exam-
ple, recent national polls reveal that over 90% of
Canadians firmly support federal endangered
species legislation -- even if such legislation re-
stricts private land use or requires the expenditure
of public funds.

Progress to Date

Since the early 1990's, there has been some lim-
ited progress in developing federal endangered
species legislation in Canada. This progress may be
traced back to the Convention on Biological Diver-
sity, which Canada helped draft at the 1992 Rio
Earth Summit. Among other things, the Convention
obliges signatories, including Canada, to “develop
or maintain necessary legislation ... for the protec-
tion of threatened species and populations”.

In April 1993, Parliament's Standing Committee
on Environment reviewed Canada's obligations un-
der the Convention and concluded that Canada must

© Canadian Environmental Law Association

Environmental Policy for Canada (ph: 416-960-2284)




take immediate steps to develop an integrated leg-

islative approach for protecting endangered species,

habitat, ecosystems and biodiversity.

In November 1994, the federal government re-
leased a discussion paper on endangered species
conservation. Several months later, the federal gov-
ernment established the Endangered Species Task
Force. This committee, which included representa-
tives from resource industries and conservation
groups, unanimously recommended the passage of
federal legislation that:

e applies to the full extent of federal jurisdiction,
including protection of species that range across
national borders;

e ensures that listing decisions are made by a scien-
tific committee, not politicians;

e prohibits harm to endangered species or their
homes; and,

e protects critical habitats through implementation
of recovery plans.

Throughout 1995, the federal government under-
took public consultation and held a series of work-
shops on endangered species protection. In August
1995, the federal government released a "legislative
proposal” that would have largely left endangered
species protection to the provinces.

In the February 1996 Throne speech, the Liberal
government promised that federal endangered
species legislation would be passed during the cur-
rent mandate. In October 1996, Canadian wildlife
ministers developed the National Accord for the
Protection of Species at Risk, which called upon
Canadian governments to establish legislation to
protect endangered species and their habitat.

Shortly thereafter, federal Environment Minister
Sergio Marchi introduced Bill C-65, the Canada
Endangered Species Protection Act. This Bill con-
tained a number of important reforms, such as en-
trenching the role of COSEWIC and establishing
procedures for developing recovery plans.

Canada's conservation groups, however, strongly
objected to the limited scope and application of Bill
C-65, which, in essence, was restricted to fish, mi-
gratory birds, and species living upon federal lands.
The fate of the remaining species at risk would gen-
erally be left to the patchwork of provincial laws

and programs. Among other things, conservation
groups also expressed considerable concern about
the limited amount of habitat protection found in
Bill C-65.

After its introduction, Bill C-65 was referred to
the Standing Committee on Environment and Sus-
tainable Development, which heard from over 100
witnesses during public hearings on Bill C-65.
Thereafter, the Standing Committee passed some
modest amendments to Bill C-65; however, the fed-
eral government proposed some subsequent amend-
ments that generally weakened Bill C-65. Second
Reading debate on Bill C-65 commenced in April
1997 but was effectively terminated by the federal
election call. Thus, Bill C-65 was not passed into
law.

CELA’s Recommendations

Given the urgency of endangered species conser-
vation, it is incumbent upon the next Government
of Canada to immediately pass federal endangered
species legislation. At a minimum, this legislation
should provide for:

e national standards covering all species at risk
throughout Canada;

e the listing of species at risk on a sound scien-
tific basis by a non-partisan, expert and inde-
pendent scientific committee;

e prior assessment and review of all undertak-
ings that may affect species at risk or their
habitat;

e development and implementation of recovery
plans for species at risk;

e broad prohibitions against harming endan-
gered or threatened species or their habitat;

e substantial penalties for violations under the
legislation; and

e effective enforcement and compliance mecha-
nisms, including administrative orders and cit-
izens’ suits.

Given the widespread public support for federal
endangered species legislation, the enactment of
such legislation should be a high priority for the
new Government of Canada.
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Climate Change — Upsetting the Balance
Kathy Cooper

C anada is moving fast in the wrong direction
&% on energy policy to confront climate change.
S The continued build-up and long-term pres-
ence of greenhouse gases in the earth’s atmosphere
will have devastating consequences on the climate,
human settlements, and the biosphere. Commit-
ments to reduce greenhouse gas emissions made in
the Liberal Red Book and by the Liberal govern-
ment have not been met.

Nature of the Problem

The science is irrefutable. Billions of tonnes of
human-made greenhouse gases - mainly carbon
dioxide from burning coal, oil, gas, and wood - are
changing the earth’s climate. Other greenhouse
gases include methane, nitrous oxide, and coolants,
like hydrochlorofluorocarbons (HCFCs) and other
ozone-depleting substances, all of which are many
times more potent than CO, as greenhouse gases.

What are the predictions? In a consensus docu-
ment' by over 2500 scientists from around the
world, the picture is very bleak. Climate scientists
state that global average surface temperatures will
increase between 1.0 and 3.5 Celsius degrees by
2100. As a global average, this change amounts to
the fastest warming trend in 10,000 years. Effects
will include:
rising sea level and changing ocean currents
changing precipitation patterns
changing temperature zones
increasing storm frequency and more intense rain
more heat waves and droughts
increased incidence of forest fires and pest out-
breaks

Heat waves:? “Unusual” weather may become
routine if scientific predictions continue to pan out.
Since 1980, the eleven hottest years in recorded his-
tory likely contributed to record increases in heat
wave-related deaths in large cities. With more
warming, these killer heat waves will continue to
increase in number and severity around the world.

Disease: Public health specialists are noticing

evidence of higher mortality rates as the spread of
infectious diseases is on the rise in a warmer world.
Scientists note that the weather impacts, including
severe droughts, heavy rainfall and higher tempera-
tures, will all assist the spread of new varieties of
pests, pathogens and parasites®. For example, we
could see malaria as far north as Toronto, and the
northern spread of hunta virus and Lyme’s disease®.

Canada: Environment Canada scientists point
out that Canada’s mid- to high-latitude location and
large interior will mean higher increases in tempera-
ture and precipitation. Plants and animals are un-
likely to be able to adapt quickly enough. Extinc-
tions are likely. Several recent events and trends
confirm what the scientific models are predicting.
The 1.8 million sq. km. Mackenzie Basin watershed
has warmed at three times the global rate over the
last 100 years with record forest fires, low lake lev-
els and melting permafrost. The increased number
and extent of forest fires has extended across the
northern Prairies due to below average snow cover,
early and fast spring warming and drying of vegeta-
tion combined with record heat in June and July.
Alberta and Manitoba have experienced the worst
flooding in a hundred years. The conditions that
have contributed to the Red River flood are fully
consistent with predictions of the effects of climate
change on the interior of North America.

Progress To Date

At the first Earth Summit in Rio in 1992, then
Prime Minister Brian Mulroney signed the Frame-
work Convention on Climate Change. Canada com-
mitted to reducing, by the year 2000, greenhouse
gases to 1990 levels - an incredibly modest commit-
ment given that climate scientists were saying that
reductions of 20% and ultimately 60 to 70% were
(and still are) required.

The Liberal Red Book promised a 20% reduction
in CO, emissions (from 1990 levels). Also
promised were deadlines for stopping production
and consumption of hydrochloroflourocarbons
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(HCFCs). Since the Liberals came to power, HCFC
controls have been weaker than promised and a pro-
posed deadline for total phase-out has been pushed
back from 2020 to 2030.

Once in government, the Liberal election com-
mitment on CO, was reduced to stabilizing emis-
sions at 1990 levels. Nor has this commitment been
met; as of 1995, emissions had increased almost
10% above 1990 levels. Liberal tax breaks to Al-
berta tar sands development have spurred more than
$6 billion in investment committing Canada to sig-
nificant increases in greenhouse gas emissions.

Canada’s strategy for achieving the most signifi-
cant emission reductions from the major polluters is
through the “Voluntary Challenge and Registry
(VCR)”. Like many voluntary programs, it is unac-
countable and ineffective and in the face of this fail-
ure, contains no teeth to require emission reductions
by regulatory means.

According to a report® commissioned by
Canada’s Energy and Environment Ministers, the
reporting requirements of governments and industry
under the VCR make it impossible to assess
progress. Despite such a crucial flaw, Natural Re-
sources Canada is making rosy assumptions about
the success of the program in achieving the 1990
stabilization target by 2000. In contrast, the consul-
tants suggest that greenhouse gas emissions in
Canada could be 12.3% above 1990 levels in 2005,
16.5% above 1990 levels in 2010 and 34% above
1990 levels in 2020.

In international negotiations Environment Minis-
ter Sergio Marchi has helped to draft important
statements for countries to adopt during future ne-
gotiations including commitments for a legally
binding emissions reduction target. However,

Marchi has not had federal Cabinet or provincial
backing. Indeed, Ontario, Nova Scotia, Alberta and
the fossil fuel sector are against the legally binding
emissions reduction target and the industry argues
that Canada’s negotiating delegation should be han-
dled by trade representatives not the Environment
Minister.

CELA’s Recommendations

To adapt to global warming and to offset the
most serious consequences, Dutch scientists now
conclude that the rate of change is crucial. They
recommend that average warming should not ex-
ceed 1/10th of a degree per decade and long term
sea level rise should not exceed 20 cm. To achieve
this rate of change, CO, emissions in Annex 1
(OECD and East European) countries should be cut
by 35 to 65% by 2010.%In addition:

e Canada’s next federal government must en-
sure Canada’s Rio commitment to reduce
greenhouse gas emissions to 1990 levels by the
year 2000.

e Canada must support a legally binding com-
mitment of 20% cuts in greenhouse gas emis-
sions from 1990 levels by 2005 at the Third
-Conference of the Parties of the Framework
Convention on Climate Change to be held in
Kyoto, Japan in December 1997.

e To achieve the emission targets Canada should
implement the Climate Action Network ratio-
nal energy program and generate a million
person years of work by 2010.

Thanks to: Sierra Club of Canada, Climate Action Net-
work, Greenpeace and the Natural Resources Defense
Council.

' Second Assessment Report of the Intergovernmental Panel on Climate Change, 1995.
2 University of Delaware climatologist, Laurence Kalkstein, as reported in “Global warning”, Amicus Journal, Spring,

1996.

* Paul Epstein, Harvard School of Public Health, as reported in “Global warning”, Amicus Journal, Spring, 1996.

4"The Warming Warning: Climate Change” in The Fate of the Great Lakes, Sustaining or Draining the Sweetwater
Seas?, Canadian Environmental Law Association and Great Lakes United, February, 1977,

%“Reviewing the Progress Made Under Canada’s National Action Program on Climate Change”, Resource Futures

International, et. al., November, 1996.

® The Global Climate System: Near Term Action for Long Term Protection. Image Project. RIVM, National Institute of
Public Health and the Environment, The Netherlands, February, 1996.
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Harmonization — Undermining the Federal Role
Paul Muldoon

T here are many threats to the Canadian envi-
B 8 ronment, including how environmental laws

== and policies are developed, administered and
enforced. Proposals under discussion right now by
the federal and provincial governments would ef-
fectively delegate important roles and responsibili-
ties to the provinces, even though the provinces
may not have the will or the capacity to do the job.
These discussions are important because they will
undermine 30 years of Canadian environmental law
and policy.

Nature of the Problem

The Canadian Council of Ministers of the Envi-
ronment (CCME) are "harmonizing" environmental
laws and policies between the federal and provincial
governments. These discussions are premised on
the assumption that there was an extra-ordinary and
unnecessary “duplication and overlap” of environ-
mental laws and policy between the two levels of
government. Despite repeated requests from envi-
ronmental and community groups from across
Canada, no studies were produced or undertaken to
identify the nature and extent of overlap and dupli-
cation. The first draft agreement, entitled Environ-
mental Framework Management Agreement
(EMFA), along with a series of subagreements, was
released in the fall of 1994.

The 1994 EFMA was renegotiated in 1995, yet
was not concluded when the provincial and federal
ministers met in May of 1996. The third try was en-
dorsed, but not concluded in November of 1996.
The Agreement, now entitled 4 Canada-Wide Ac-
cord on Environmental Harmonization, is set to be
concluded in the fall of 1997. This document has
three sub-agreements: environmental assessment,
standards, and inspections. Over the next three
years, virtually every aspect of environmental law
and policy will be covered by a sub-agreement in-
cluding enforcement, monitoring, policy and legis-
lation, international agreements and state of the en-

virQnment reporting. What is driving the har-

monization process is not the avoidance of duplica-

tion and overlap, but the strong desire of the
provinces to have more control over environmental
issues, or put another way, less federal influence in
environmental protection.,

Why should we be concerned about this pro-
posed "harmonization agreement"? The key con-
cerns about the proposed agreement include the fol-
lowing:

e Downloading: The agreement will result in the

downloading of federal environmental protection

responsibilities to the provinces and do away with
the “failsafes” provided by the presence of the
federal government. Under the proposed sub-
agreement on inspections, for example, once re-
sponsibility for the enforcement of a federal law
is transferred to a province, the federal govern-
ment would not be permitted to conduct inspec-
tions, even if the province fails to do so.

Abandoning the federal standard-setting role:

Under the proposed agreement, national environ-

mental priorities and standards would be set by

the CCME, not the federal government. Even
where national “standards” are agreed to, in most
cases their implementation would be at the dis-
cretion of each province.

e Federal enforcement lacking: The federal gov-
ernment would no longer be responsible for the
development and enforcement of standards appli-
cable to particular industrial sectors, including
existing federal water pollution control regula-
tions for pulp and paper mills, metal mines, and
other industries.

The Canada-Wide Accord on Environmental
Harmonization is only one example of federal
downloading. Another is the proposal by the Dept.
of Oceans and Fisheries to amend section 35(2) of
the Fisheries Act to allow the administrative delega-
tion, to the provinces of provisions pertaining to the
granting of approvals for works affecting fish habi-
tat. This amendment would also delete this Fish-
eries Act provision as a trigger for the application of
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the Canadian Environmental Assessment Act, ex-
cept if a project is specifically listed in a regulation.
A recent critique by the Quebec Environmental Law
Centre noted the stated rationale for the proposal (to
avoid duplication in environmental enforcement
and negative economic effects) “has not been
backed up with hard evidence.™

These initiatives seem to run contrary to the ex-
pectations of Canadians with respect to the federal
role in environmental protection. In late May, some
140 environmental and other organizations repre-
senting every province and territory endorsed a doc-
ument entitled: “A Statement of Support for a
Strong Federal Role in Environmental Protection.”

CELA'’s Recommendations

Environmental protection, not economic expedi-
ency, must be the primary reason for harmoniza-
tion.? As such, the focus of inter-governmental dis-
cussions should be on how to improve and enhance
cooperation rather than the delegation of authority.

1. The approval of the proposed National Ac-
cord, and in particular, its three sub-agreements,
should be deferred indefinitely, or at least until a
full and complete consultation process, (supported
by research to identify, for example, real duplica-
tion and overlap) has been established.

2. Any proposal to change the regime for the ad-
ministration and enforcement of section 35(2) of the
Fisheries Act, and in particular, any delegation to
the provinces should not be contemplated until
there has been a comprehensive public review of
current practices and their effectiveness, and of the

available policy options.?

3. The federal government should confirm, and
not renouce, its role and responsibility for the pro-
tection of the Canadian environment, namely:

e leadership on international environmental issues,

e leadership on national environmental issues,

e strong initiatives in areas of national concern and
provincial incapacity,

e leadership in environmental sciences, and

e commitment to achieve a minimum level of envi-
ronmental protection for all Canadians regardless
of where they live in Canada.

4. The federal government should also provide
adequate funding to protect the environment, partic-
ularly in the areas of standard-setting and the en-
forcement of environmental laws.

5. There should be a commitment to empower
Canadians to assist government in protecting the
environment through the development and imple-
mentation of a federal Environmental Bill of Rights.

6. Although the harmonization agreement is
supposed to be between the governments in Canada,
it is not clear what role First Nations are to play
with respect to this initiative. The federal govern-
ment carries a fiduciary obligation to Native peo-
ples. First Nations must be seen as legitimate and
full partners along with the federal and provincial
governments in environmental protection.

7. Even if the proposed harmonization accords
are deferred indefinitely, there is a need to reform
the CCME to ensure it is more accountable and
accessible to the public. It should not have the
power to develop standards but instead, act as a
forum for intergovernmental discussion.

' Quebec Environmental Law Centre (CQDE), ENGO Concerns and Policy Options Regarding the Administration and
Delegation of Subsection 3592) of the Fisheries Act, Proposed Subsection 35(3) and Consequences for Federal Envi-
ronmental Assessment, prepared for the Fisheries Working Group, Canadian Environmental Group, p.vii.

2 For elaboration of many of these points, see, Canadian Institute for Environmental Law and Policy, Harmonizing to Pro-
tect the Environment? An Analysis of the CCME Environmental Protection Process, November 1996.

3. For a more comprehensive set of recommendations, see, Quebec Environmental Law Centre, ENGO Concerns and

Policy Options.
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Environmental Impacts of the Trade Agreements

Poorer Resources and Weaker Standards
Michelle Swenarchuk and Ken Traynor

: S ince 1988, the federal governments of Canada

4 have committed the country to five "free" trade

agreements: the Canada-US Free Trade Agree-

ment, NAFTA, the new World Trade Organization
agreement (WTO), and bi-lateral trade deals with
Chile and Israel. They have simultaneously pursued
economic policies which emphasize perpetual
export-led growth as the central strategy for wealth
and job creation in Canada.

Nature of the Problem

During the same time period, consciousness has
grown world wide of the negative impacts on the
environment and on environmental protection flow-
ing from the implementation of these trade agree-
ments,

The limits on governmental powers to manage
natural resources, to control rates of extraction and
export, and to utilize strategies such as local pro-
cessing to increase job creation have accelerated
Canadian resource depletion. The collapse of the
Atlantic fishery is a graphic example of our unsus-
tainable resource (mis)management policies.

The agreements also limit our flexibility in es-
tablishing environmental and health standards best
suited for our particular ecosystems and communi-
ties. They give primacy to international standardiza-
tion, often developed by bodies outside Canada to
which citizens have no access. In allowing trade
panels to rule on whether a particular standard is
"necessary", the agreements have led to the loss of
some Canadian standards. (eg. regulations under the
Fisheries Act).

Most important, "free trade" has become the ex-
cuse constantly given by politicians and bureaucrats
for refusing to improve environmental laws as they
cave in to industry anti-green lobbying.

In the 1993 Redbook,' the current government
made commitments on trade and international envi-

-

ronmental policies, including:

e making sustainable development a "fundamental
goal" of trade negotiations;

e pushing for strong and effective international
conventions to deal with global environmental
threats;

e reviewing the NAFTA labour and environmental

. agreements "to ensure that they are in Canada's
best interests"; and,

e re-negotiating both the FTA and NAFTA to ob-
tain a subsidies code; an anti-dumping code; a
more effective dispute resolution mechanism; and
the same energy provisions as they apply to Mex-
ico.

The government has not kept these commit-
ments.

Progress to Date

Just as the Canadian government has not inte-
grated economic and environmental planning in
Canada, it has not taken a leadership role regarding
integrating trade and environment policy interna-
tionally to make sustainable development a
"fundamental goal" of trade negotiation.

The government failed to renegotiate the FTA
and NAFTA in North America.

In Geneva, our representatives to the World
Trade Organization (WTO) have not supported ini-
tiatives to limit the impact of WTO requirements on
green laws. The WTO has a Committee on Trade
and Environment which issued a report in Decem-
ber 1996. The only recorded Canadian initiative, ac-
cording to that report, was an attempt to extend the
reach of trade law, by making voluntary ecola-
belling schemes subject to WTO rules. This would
prejudice citizen-led forest certification schemes
like the Forest Stewardship Council.

In fact, the federal government's major activity
regarding trade and environment has been to assist

© Canadian Environmental Law Assoclation

Environmental Policy for Canada (ph: 416-960-2284)




in attempts to internationalize a sustainable forest
certification scheme developed by the Canadian for-
est industry. This scheme has been found totally in-
adequate by Canadian and international greens.

Canada’s international trade and environmental
policies are oriented in the wrong direction.

CELA’s Recommendations

The next Canadian government should:
e take an international leadership role in the in-
tegration of environmental and trade policies,

including at the WTO;

stop portraying economic growth as sustain-
able development, and shift its economic and
trade policies away from a singular emphasis
on export-led growth;

use the opportunity of the four year review of
NAFTA to do a serious, intellectually honest
appraisal of its impact; and,

become an advocate for the inclusion of a sig-
nificant social and environmental dimension
into the negotiations for the Free Trade Agree-
ment of the Americas.

graded services for citizens.

Trading Away Our Water

During negotiations of the two North American trade agree-
ments, CELA and others warned that Canadian water was being
put at risk of export as a commodity. Those agreements are
bearing fruit — but not for Canadians.

In the entrepreneurial climate that has dominated federal pol-
itics during the last two administrations, water resources are fair
game for free trade and water services are being seeit as being
“In need of economic development”. Public-private partnerships
are being promoted by the lead federal government agency with
responsibility for sustainability in Canada (the National
Roundtable on the Environment and the Economy) in its De-
cember 1996 report, Water and Wastewater in Canada.

The NRTEE report promotes “opening up a major export
market” for Canadian entrepreneurs abroad; but, in fact, the
government has opened up the Canadian market to French,
British and American water firms. Indeed, fast on the heels of
the release of that report, public-private contracts were let. The
danger here is that there are no laws governing the scope and
practices of these partnerships. Wil private profits be used to
upgrade and protect vital water services? They haven’t been, in
England, where privatization has meant huge water bills and de-

— Sarah Miller

1 Creating Opportunity: the Liberal Plan for Canada, Liberal Party of Canada, 1993.
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