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ACHIEVING THE HOLY GRAIL?

A LEGAL AND POLITICAL ANALYSIS OF ONTARIO’S
ENVIRONMENTAL BILL OF RIGHTS'

INTRODUCTION

The concept of an environmental bill of rights has been central to the
environmental law reform agenda in Ontario for the past two decades. In this context, the
enactment of an Act Respecting Environmental Rights in Ontario' by the Ontario
Legislature in December 1993 represents a major achievement for Ontario’s
environmental movement. The Environmental Bill of Rights (EBR) has been described "as
the most important piece of environmental legislation enacted in Ontario since the
Environmental Assessment Act of 1975.%

Origins of the Environmental Bill of Righfs Concept
Common-Law Environmental "Rights"

Prior to the enactment of provincial environmental protection statutes in the 1950’s,
60’s and 70’s, the common law provided a number of potential grounds on which
someone affected by environmental damage might obtain redress, in the forms of either
injunctions or awards of compensatory damages. These causes of common law actions
might be described as a kind of environmental "rights." Among the most important of the
common law causes of action were nuisance, which was based on the unreasonable or
unnecessary interference with the enjoyment of property, riparian rights, which protected
downstream owners of property bordering on water bodies from interference with the flow
or quality of water by upstream users, trespass, which was founded on the unauthorized
entry into or damage to property, and strict liability, which made individuals responsible
for the damage done by the escape of dangerous materials from their property.®

However, these common law "rights" suffer from a number of limitations. Each of
the causes of action arises from the common-law right of property owners to the
enjoyment of their property. This means that an individual’s own property must be
affected in order to have "standing" to seek relief through the courts. Secondly, litigation
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is potentially expensive, and losing plaintiffs in Canada can be faced with paying not only
their own legal costs, but those of the defendants as well.

Notwithstanding these limitations prior to the Second World War, Canadian courts,
unlike their U.S. counterparts, generally were prepared to uphold common-law rules and
rights, even in the face of growing demands of industry to use the environment as a sink
for its wastes.® However, as the pace of industrialization intensified in the post-war
period, the strong defence of common law environmental property rights by the courts
began to be perceived as a potentially significant barrier to industrial development. This
was especially true in light of a number of successful actions by riparian landholders in
Ontario against new industrial and municipal facilities in the late 1940’s and early 1950's.

In response to these developments in 1956 and 1957, statutes’ were enacted by
the government of Premier Leslie Frost establishing the Ontario Water Resources
Commission, and granting it authority over the use of water resources in the province and
the maintenance of their quality.® The approval of the Commission was required before
a work which removed water from a water body or discharged materials into it could be
constructed or operated.® Such approval established "statutory authorization" for the
discharge of pollutants from the facilities in question, and thereby provided a defense
against common-law actions related to any damage which the pollutants might cause.®

Environmental Regulation and Environmental Rights

The Water Resources Commission Act approach of severely limiting the potential
for private common law actions to curb pollution, and replacing them with a statutory
regime for approval and regulation provided the basic model for the development of
environmental regulatory systems by provincial governments throughout Canada in the
1960's and 70’s. The structure appeared to create a means of facilitating further industrial
development, while permitting a degree of public control over environmental pollution. In
Ontario, the process of establishing regulatory control over the activities of industry,
culminated with the passage in 1971 of a comprehensive environmental protection
statute, the Environmental Protection Act,' encompassing discharges to the land, air and
water.

In fulfilling its regulatory functions in relation to pollution control, the Ontario Water
Resources Commission’s successor, the Ministry of the Environment,'? continued the
close working relationships originally established by its predecessor with the waste-
generating industries it was to regulate. Participation in standard-setting processes was
limited to representatives of the Ministry and the affected industries. Negotiations between
officials and industry representatives were central in the determination of global emission
and effluent standards and of specific abatement requirements for individual plants. In
addition, negotiation was adopted as the Ministry’s primary means of securing
compliance with the terms and conditions of environmental approvals. Prosecution was
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seen as a measure of last resort and regarded as a potentially hostile action that would
discourage subsequent cooperation on the part of the industry concerned, and harden
adversarial attitudes.'®

The quali of environmental protection that emerged from this
1accommodative,”* and "bipartite bargaining"'® policy style on the part of the Ontario
government was widely regarded as unsatisfactory. The new environmental non-
governmental organizations that had begun to emerge in Ontario in the late 1960’s and
early 1970's were particularly vocal in this regard. However, organizations such as
Pollution Probe, founded in 1967, and the Canadian Environmental Law Association
(CELA) and Canadian Environmental Law Research Foundation (CELRF), both
established in 1970, found themselves virtually excluded from the environmental policy
and decision-making process. In this context, an environmental bill of rights appeared to
offer environmental advocates a potential means of ensuring access to environmental
decision-making to non-industrial interests, through the establishment of a legally
guaranteed-right of participation in the making of regulations, granting of approvals and
enforcement of environmental laws.

The U.S. Experience: Administrative Procedure, Action Forcing Statutes and "Citizen Suits"

In formulating its responses to the environment ministry’s approach to the
implementation of its regulatory statutes, Ontario’s environmental community was strongly
influenced by the recent successes of American environmental groups in using the courts
to obtain access to environmental decision-making processes within the United States
government. The U.S. Administrative Procedure Act, originally enacted in 1946, was
particularly important in this regard.'® The Act required formal public notice and comment
periods for "rulemaking," adjudication procedures and provided that "a person suffering
legal wrong because of agency action within the meaning of a relevant statute is entitled
to judicial review thereof."'” .

In addition, many of the U.S. federal environmental statutes enacted in the late
1960’s and early 1970’s, including the National Environmental Policy Act, the Clean Water
Act, the Clean Air Act and Endangered Species Act contained public participation
requirements of their own. Furthermore, in stark contrast to the structure of Canadian
environmental statutes that provided broad authority to the environment ministers and
cabinets to take action to protect the environment, the U.S. legislation included "action-
forcing" provisions requiring the executive branch to undertake particular actions within
set time-frames. In addition, in the U.S. statutes, citizens were authorized to pursue civil
actions, or "citizen-suits," to obtain court orders that would bring government agencies
and private firms into compliance with regulatory requirements. ® In many cases, these
provisions were enacted by the U.S. Congress for the deliberate purpose of requiring
regulatory agencies to include a wider range of stakeholders in their decision-making =~
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processes than they had in the past.'®

The significance of these provisions was enhanced by the general willingness of
U.S. courts to set aside administrative decisions not only on issues of jurisdiction and
natural justice, but also where a decision was not based on sufficient "substantive
evidence." This approach was in sharp contrast to the Canadian experience, where
judges did not attempt to review cases on the basis of the facts, but rather focused
exclusively on issues or errors of law.?°

Substantive Environmental Rights

In addition to the establishment of procedural rights of participation in
environmental decision-making, Canadian environmental groups and environmental law
reform advocates also envisioned a substantive right to environmental quality. Such a
right would create judicially enforceable remedies for environmental damage caused by
government agencnes or private actors in cases where courts found that the right had
been infringed.?' A substantive right was regarded as necessary to counterbalance the
property and economic development rights of industrial interests.? Proponents of the
right argued that effective protection of the environment required the legal recognition of
"public rights" which, like private property rights, could not be left safely “to some
bureauc'rzgt to vindicate when, and if, he determines them to be consistent with the public
interest.'

A substantive environmental right of this nature would go beyond a revival of the
traditional common-law environmental causes of action. In particular, the common law
requirement of demonstrating individual damage would be eliminated, and a substantive
right to environmental quality would belong to every citizen. The effect would be to
introduce a "pubilic trust doctrine" into environmental protection, under which the interests
of every citizen are recognized in law.2* This would counterbalance the "structural” power
enjoyed by business interests in the policy-making process by virtue of their control over
economic investment.?®

The Evolution of the EBR Concept in Ontario

In addition to the provisions of U.S. federal statutes providing citizen access to the
courts, a number of states, beginning with Michigan in 1970,% enacted environmental
bills of rights, either as parts of specialized envnronmental legislation or, in the case of
Pennsylvania, as amendments to their state constitutions.?” The essential elements of an
environmental bill of rights for Ontario first were formally articulated in the 1974 by the
Canadian Environmental Law Association (CELA) and the Canadian Environmental Law
Research Foundation (CELRF) in their publication Environment on Trial.?® The proposal
included provisions for environmental impact studies, access to government information,
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relaxed standing rules to permit citizens to defend the environment in courts and
tribunals, limits on cost awards in cases of unsuccessful citizen actions, and expanded
access to judicial review of administrative actions.

The CELA/CELRF proposal was further refined in the 1978 second edition of
Environment on Trial to include requirements for public participation in the setting of
environmental standards, the establishment of an office of an environmental ombudsman,
provisions for class actions, limits on agency discretion, and provisions placing the
burden of proof on the polluter.”® The concept of an environmental bill of rights was
adopted by both the Liberal and New Democratic Party opposition during the extended
period of Progressive Conservative minority government between 1975 and 1981.% The
Liberal leader, Dr. Stuart Smith, first introduced a bill as a private members’ measure in
December 1979,%' and the New Democratic Party Environment Critic, Marion Brydon,
followed with an Environmental Magna Carta Act in 1980.% Despite the minority
government situation, the passage of both of these bills was ’blocked’ by government
members through procedural means.®

. Environmental bills of rights were introduced as private members’ bills on a
number of occasions by Liberal and New Democratic members in the aftermath of the
Progressive Conservatives’ re-election as a majority government in 1981.%* None of these
bills was enacted. The 1985 election resulted in a Liberal minority government, supported
by the New Demaocrats. The New Democratic Party Environment Critic Ruth Grier
introduced private members’ bills on two occasions during this period.*® Again, neither
bill was enacted. A further bill from Ms. Grier was introduced following the 1987 election,
which had resulted in a Liberal majority government. This bill received second reading in
December 1987,% but, was not returned to the House following referral to committee.
Ms. Grier introduced a final, unsuccessful, private members’ bill in 1989.3 A private
members’ bill regarding standing in environmental cases also was introduced by
Margaret Marland, the Progressive Conservative Environment Critic, in 1990.%

Although it failed to enact a complete environmental bill of rights during its minority
and majority periods between 1985 and 1990, the Liberal government of David Peterson
did move forward on a number of the other aspects of the bill first proposed by CELA
and CELRF in the 1970’s. The passage of the Freedom of Information and Protection of
Privacy Act in 1987,%° the Intervenor Funding Project Act in 1988, the Municipal
Freedom of Information and Protection of Privacy Act in 1989, and the increased
application of the 1975 Environmental Assessment Act, were particularly significant in this
regard.

The Liberal government also adopted a much more aggressive approach to the
enforcement of environmental laws than its predecessor. This was especially evident in
the enactment of the Environmental Statute Law Enforcement Amendment Act in 1986,*
which increased the enforcement powers and penalties available under the Environmental
Protection Act, Ontario Water Resources Act, and the Pesticides Act, and in the creation
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of an Investigation and Enforcement Branch within the Ministry of the Environment.*®

In addition to these developments in Ontario, a series of judicial decisions
beginning in the mid-1970’s began to relax the traditional barriers to "standing" for
environmental interests. The Supreme Court of Canada’s decisions of Thorson v. A.G.
Canada* in 1974 and Findlay v. Minister of Finance of Canada* in 1986 were
particularly important in establishing "public interest standing" for individuals or groups
that had not suffered some "special" (usually economic) damage as a result of the alleged
activities. Both the celebrated Oldman Dam* and Rafferty-Alameda Dam*' environmental
assessment cases were argued in the courts on the basis of the post-Findlay standing

rules.®®

The Development of Bill 26, The Environmental Bill of Rights

The enactment of an environmental bill of rights was a central component of the
“New Democratic Party’s environmental policy platform during the September 1990
election campaign.*® Ms. Grier was appointed Minister of the Environment following the
Party’s unexpected election victory. The formation of a 25-member Advisory Committee
on the Environmental Bill of Rights to assist the new Minister in developing a bill, was
announced in December 1990. The committee included representatives of the provincial
government, municipalities, and business, labour and environmental organizations.

. The advisory committee met on a number of occasions in the spring of 1991, and
reached consensus on a number of principles for an Environmental Bill of Rights.
However, there was no agreement on how these principles should be implemented.®
Subsequently, in October 1991, a smaller, multi-stakeholder, Task Force on the
Environmental Bill of Rights was appointed to draft a bill. The Task Force included
individuals representing the Ontario Chamber of Commerce, Business Council on
National Issues, Canadian Manufacturer’s Association, Pollution Probe, Canadian
Environmental Law Association, the Ministry of the Environment’s Legal Services Branch,
and a lawyer in private practice. The Task Force was co-chaired by the Deputy Minister
of the Environment and a lawyer from the Attorney-General’s Office.

Political vs. Judicial Accountability

The key policy debate in the development of the Ontario Environmental Bill of
Rights, related to the appropriate roles of political and judicial forms of accountability in
environmental policy and decision-making. Strong supporters of the concept of a legally-
entrenched right to environmental quality argued that such a right was necessary to
protect the environment from trade-offs between long-term environmental quality and
short-term economic or palitical gains.®" At the same time, an accompanying emphasis
on formalized decision-making processes stressed the role of the courts in ensuring that
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all interests were adequately taken into account in the formulation and implementation of
public policy.%?

In response, opponents of the concept of an environmental bill of rights argued
that the judicially enforceable procedural requirements, and action-forcing and citizen suit
provisions that have provided the model for much of the content of proposed Canadian
environmental bills of rights, all were developed in the institutional context of the U.S.
separation of powers system of government. Within this structure, when members of
Congress do not trust the executive branch to implement their policies, they enact explicit
statutes to force executive agencies to comply with their legislative intent.>® The U.S.
environmental statutes of the late 1960’s and early 1970’s provide particularly strong
examples of Congress enlisting the support of the courts to ensure that the
implementation of its legislation by the executive, as they were drafted by Democratic,
reformist Congresses during the conservative Republican Nixon administration.

In parliamentary systems such as Canada’s, the merging of the legislative and
executive branches through the cabinet means that, except in minority government
situations, the cabinet belongs to the same party as the majority coalition in the
legislature. Consequently, the problem of ensuring that executive actions reflect the
preferences of the majority of the legislature is not seen as a major issue.>* Rather,
"action-forcing" statutes and other "legalistic"®® elements of U.S. environmental law are
considered alien to the institutional structure of Canadian governments, and viewed as
unnecsessarily fettering executive discretion in the pursuit of the government’s policy
goals.

Even stronger objections have been raised to the notion of a legally-enforceable
right to environmental quality. In rejecting the concept of legally-entrenched environmental
rights during the development of the Canadian Environmental Protection Act in 1987, the
then federal Minister of the Environment, Thomas McMillan, argued that such rights would
be subject to interpretation and:®

"inevitably, the interpretation is going to come from the courts, not from

* politicians who are accountable to the people. We would, in effect, abdicate
to the courts decisions affecting the environment, and the courts are not
accountable."

The Minister concluded that:>®

‘I am not sure it is in the public interest, and | am sure it is not in the
environment’s interest, to have law unduly made by judges as opposed to
politicians who can be held accountable at the ballot box and in other
democratic ways...

(Mhe committee should reflect long and hard before it embraces with
undue haste the principle of an environmental bill of rights that simply takes
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a whole area of public policy, puts it in the laps of the courts, and tells the
judiciary to sort it out."

McMillan’s comments reflected the view widely-held within government that providing
judges with the type of explicit policy role that substantive environmental rights would
create, would conflict fundamentally with the principles of parliamentary, responsible
government. In the classical model of the cabinet-parliamentary system, the executive is
granted wide discretion by parliament and held to account for the consequences of its
actions through political means, particularly the actions and criticisms of the legislative
opposition parties, interest groups and the media, rather than through the courts.>®

However, institutional arguments of this nature now appear to carry far less weight
with public opinion than may have been the case in the past. This is especially true in the
context of the adoption of the Canadian Charter of Rights and Freedoms in 1982 and the
increasing tendency of Canadians to define their citizenship in terms of the judicially
enforceable rights that the Charter provides.®* The degree to which the existing
institutional structure has permitted Canadian governments to implement policies on such
issues as free trade and the goods and services tax, in the absence of public consensus
has undermined further public confidence in the effectiveness of traditional mechanisms
of political accountability.®!

The potential consequences of increasing the role of the courts in formulating the
substantive content of environmental policy through a substantive right to environmental
quality, do raise a number of other serious issues. Concerns often have been expressed
that judicial intervention in the policy process is anti-democratic, or at least non-
democratic. When non-elected judges second-guess the policy decisions of elected
legislatures affecting the distribution of risks, costs and benefits within Canadian society,
such criticism has substantial validity. Alternatively, judicial interventions to ensure that the
essential democratic values of fair procedure and equality are respected can be seen as
supportive of, and even essential to, democratic government.®

On a less theoretical level, critics on the left and right of the political spectrum
argue with increasing frequency that the enhanced policy-making role of the courts
resulting from the adoption of the Charter may, in fact, be strengthening the influence of
major economic interests on public policy.® This is as a result of the greater economic
resources available to such interests to pursue legal actions relative to those typically
available to individuals and non-governmental organizations.®* In addition, as the courts
become less reticent to challenge executive discretion, business interests may find it
easier to question pro-environmental decisions.”® Rigourous procedural requirements,
such as those contained in the U.S. Administrative Procedure Act, may provide additional
opportunities for economic interests to block or delay the implementation of policies or
regulations that they regard unfavourably.%®




The Enactment of the Ontario Environmental Bill of Rights

The Environmental Bill of Rights Task Force’s efforts to achieve consensus on
these issues were reflected in its July 1992 report.” In its report, the Task Force chose
to propose a structure that strongly emphasized political, as opposed to judicial,
accountability mechanisms. This was particularly evident in the absence of a substantive
right to environmental quality from the Task Force’s recommendations, and in its
proposal for the creation of an Office of the Commissioner of the Environment, who would
report directly to the Legislature, to ensure that the bill’s procedural requirements for
public participation in environmental decision-making are met.®®

A supplementary report by the Task Force in response to public comments
received on its initial report was delivered in December 1992.%° Subsequently, Bill 26, An
Act Respecting Environmental Rights in Ontario, was introduced by Ms. Grier’s successor
as Minister of the Environment and Energy, the Hon. C.J.(Bud) Wildman on May 31, 1993.
The bill closely followed the Task Force’s recommendations in structure and approach.
Bill 26 was, under somewhat acrimonious circumstances, the subject of public hearings
by the Legislature’s Standing Committee on General Government in October 1993.7° it
received Third Reading and Royal Assent on December 14 of that year and was
proclaimed in force February 15, 1994.

The Ontario Environmental Bill of Rights is a complex and challenging piece of
legislation, consisting of eight parts. The first deals with the bill’s definitions and purposes.
The second establishes a registry of environmental decisions, requires ministries to
develop "statements of environmental values" and establishes a regime for public
participation in government decision-making. Part lll of the Bill creates the Office of the
Environmental Commissioner to oversee the Bill’s implementation. Parts IV and V permit
citizens to request reviews of laws, regulations, and policies, and to request investigations
of suspected violations of environmental laws respectively. Part VI establishes a right to
sue to prevent, halt or seek the remediation of environmental harm to a public resource
and removes some limitations on standing in cases of public nuisance causing
environmental harm. Part VIl protects employees who report environmental wrongdoing
from employer reprisals. Part VI of the bill contains a number of general provisions and,
perhaps most importantly, a ’privative’ clause,”’ insulating all of the bill, except for certain
aspects of Part lI, from judicial review.

On the surface, these provisions seem to provide extensive public rights to
environmental protection. However, these "rights" are subject to very significant limitations
and qualifications. Indeed, upon closer examination, it becomes apparent that there is
less to the Ontario Environmental Bill of Rights than initially meets the eye.




GOALS, PURPOSES AND APPLICATION OF THE EBR

Goals and Purposes

The preamble to the EBR states that the people of Ontario have "a right to a
healthful environment." However, this is the only reference to such a substantive right in
the Bill. As it appears in the preamble rather than the EBR itself, it constitutes merely an
aid to the legal interpretation of the EBR and is not legally enforceable.

The purposes of the EBR, set out in section 2 to the Bill include the protection,
conservation and, where reasonable, restoration of the environment, the provision of
environmental sustainability, and protection the right to a healthful environment. In
addition, specific reference is made to the prevention, reduction and elimination of
pollution, the protection of biodiversity, the protection and conservation of natural
resources, the encouragement of the wise management of natural resources, and the
protection of ecologically sensitive areas or processes.’?

The Bill is to achieve these purposes through the provision of means of public
participation in environmental decision-making by the Ontario government, increasing the
accountability of the government for environmental decisions, increasing access to the
courts for the protection of the environment, and enhancmg the protection of employees
who take action with respect to environmental harm.”

Applicability of the EBR

The EBR may apply to govemment decisions in the categories of acts, policies,
regulations and instruments.” However, for the Bill to apply to a decision, the Ministry
(for the purposes of policies) or statute (for the purpose of regulations or instruments)
must be prescribed as being subject to the Bill through regulations made under the Bill.
The Bill’s implementation is to be phased-in over a five year period, and is scheduled to
ultimately apply to a total of fourteen mlnlstnes of the government of Ontario, beginning
with the Ministry of Environment and Energy.”

POLITICAL ACCOUNTABILITY AND THE ENVIRONMENTAL BILL OF RIGHTS:
STATEMENTS OF ENVIRONMENTAL VALUES AND THE OFFICE OF THE
ENVIRONMENTAL COMMISSIONER

The Ontario Environmental Bill of Rights is an unusual piece of legislation, in that
notwithstanding its title, the EBR contains no substantive environmental "rights," and even
- the procedural rights it establishes are of limited legal enforceability. This is very much a
product of the EBR Task Force’s decision to emphasize mechanisms of political, as
opposed to judicial accountability in the Bill which it developed.
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The two most important manifestations of this approach taken by the Task Force
were the requirement that ministries prescribed as being subject to the Bill’s provisions,
develop "Statements of Environmental Values" indicating how each agency intends to
implement the Bill's provisions, and the creation of an Office of the Environmental
Commissioner. The Commissioner’s Office, in particular, was explicitly conceived of by
the Task Force as a replacement for a judncnal accountability structure for the
environmental decisions made by the government.”

Statements of Environmental Values

Section 7 of the EBR provides that the minister of each prescribed ministry shall,
within three months of the date on which Part Il of the EBR applies to the ministry,
prepare a draft Ministry Statement of Environmental Values (SEV). The statements must
explain how:"”

a) the purposes of the EBR are to be applied when the ministry makes decisions that
"might significantly affect the environment," and

b) consideration of the purpose of the EBR should be integrated with other
considerations, including social, economic and scientific considerations, as part of
the ministry’s decision-making.

The SEVs were intended to instill an 'environmental ethic’ into the decision-making
process of each of the ministries covered by the EBR.”® They are the Bill's primary
instrument for affecting the substantive content of decision-making, as opposed to the
decision-making process itself.

During the Standing Committee of General Government’s hearings on the Bill, a
number of witnesses suggested that the SEV provisions of the Bill be structured to define
their purposes and content more effectively. The Conservation Council of Ontario, for
example, proposed that the SEV provisions of the Bill be replaced by requirements that
agencies develop environmental strategic plans, WhICh would include explicit
commitments to specific actions within set time-frames.” However, these proposals
were not adopted by the Committee.

The lack of clarity in the provisions of the Bill relating to the SEVs was reflected in
the draft statements released by the fourteen ministries prescribed for the purposes of
the EBR in May 1994.% Notwithstanding considerable efforts within the affected
agencies to develop their statements, the draft statements were regarded widely as a
major disappointment. The draft SEVs were often vague, and in some cases, appeared
to commit agencies to "business as usual." Environmental groups and various
environmental professional organlzatlons in particular, declared themselves
"underwhelmed" by the draft statements.®
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Environmental organizations appear to have expected the Statements to provide
specific commitments from the affected ministries regarding how they would
operationalize the EBR's purposes of promoting pollution prevention, biodiversity
protection, natural resources conservation, wise management of natural resources and
the protection of ecologically sensitive areas or processes in their operations and
activities. The officials charged with drafting the statements, on the other hand,
understood their task in terms of providing generalized statements of commitment to the
EBR’s purposes,® and many stressed the importance of the Bill's reference to the
"integration" of these environmental purposes with economic, social and scientific
considerations.

Final versions of the ministry SEVs were released in November 1994, as required
by the EBR. The final statements included some minor revisions to the May 1994 drafts.
In response, the Environmental Commissioner stated that:

"While the current SEVs provide a good foundation for environmental
decision-making that complies with the EBR, some elements need further
attention."®®

As a result, each of the ministries agreed to participate in a one-year review of the SEVs,
ending on November 15, 1995. During this period the ministries are to work with the
Environmental Commissioner’s Office and the public to refine each SEV.

The Office of the Environmental Commissioner

The Office of the Environmental Commissioner is the EBR’s institutional
centrepiece. It is the principal manifestation of the Task Force’s goal of employing political
as opposed to judicial accountability mechanisms as the primary means of ensuring that
governments adhere to the requirements of the EBR2 The establishment of an
independent body to review and assess government policies and programs with respect
to their effects on the environment is not unprecedented in Canada. Institutions of this
nature are seen as an effective means of enhancing political accountability for decision-
making in complex policy fields, such as environmental protection.®®

The Environment Conservation Authority of Alberta (1970-1977) provided a highly
successful model for such an agency,® and the federal government has recently
indicated its intention to act on the House of Commons Standing Committee on the
Environment and Sustainable Develoement’s proposal for the creation of a federal
environmental commissioner’s office.®” In addition, the Ontario Round Table on the
Environment and Economy presented a proposal for the creation of an Office of the
Commissioner of Sustainability in its September 1992 report Restructuring for
Sustainability. What is unusual about the Ontario Commissioner’s Office is that its function
is primarily to oversee, and to a certain degree, administer, the implementation of the
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procedural aspects of the EBR, as opposed to the traditional role of such agencies of
providing independent substantive policy and program reviews and advice.

Mandate and Institutional Structure

The Environmental Commissioner is to be appointed by the Legislative Assembly
as an Officer of the Assembly for a five-year term, with the possibility of reappointment
for a further term or terms.®® Eva Ligeti, a Professor of Legal Administration at Seneca
College of Applied Arts and Technology, was appointed as Ontario’s first Environmental
Commissioner in May 1994.

The functions of the Environmental Commissioner include reviewing the
implementation of the EBR and the compliance of ministries with its requirements,
providing educational programs to the public about the EBR, and providing advice and
assistance to members of the public who wish to participate in decision-making about a
proposal as provided by the Bil.®*® The Environmental Commissioner must submit
annual reports to the Legislative Assembly.*® The Commissioner also may submit
special reports to the Legislature at any time he or she feels it is necessary to do so.”!

In addition to these reporting functions, the Commissioner is assigned a number
of administrative duties by the EBR. The most significant of these is the receipt and
forwarding to the appropriate ministries of requests for reviews of statutes, regulations,
and policies made by members of the public under Part IV of the Bill, and requests for
investigations made under Part V.

The Commissioner’s Office also has some limited investigative powers. In
particular, the Commissioner has the authority to examine any person on oath, and may
require the production of documents or other things from these persons.®

Potential Effectiveness

The Office of the Environmental Commissioner was intended to be an instrument
of enhanced political accountability and its mandate can be interpreted widely or narrowly
in this context. On the surface, the capacity of the Commissioner’s Office to address
substantive policy issues appears to be limited. The Office has no clear mandate to
review specific environmental decisions or investigate complaints, and seems to be
restricted to reporting on the degree to which the procedural requirements of the EBR
are followed in such situations.

Similarly, the Office’s mandate to review the effects of the statutes, regulations,
policies and programs of prescribed ministries on the environment, appears limited to
assessing the degree to which decision-making involving such instruments and activities
considers the Ministry’s SEV. Furthermore, although the SEVs are the cornerstone of the
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EBR’s political accountability structures, the Commissioner has no direct mandate to
comment publicly on the adequacy of Ministry SEVs once they have been finalized, or to
recommend changes in the statements from time to time. In many ways, the Office
appears to be intended to carry out reactive, auditing functions, as opposed to more pro-
active activities.

On the other hand, however, the Commissioner’s mandate to review ministers’
exercises of "discretion" under the EBR could be subject to a very broad interpretation
regarding the content of ministerial decisions. The review of the implementation of ministry
SEVs could also be read as opening the door to comment on the substance of ministry
policies and activities affecting the environment. Nor is the Office explicitly prohibited from
commenting publicly on the content of environmental policy.

A wider interpretation of the Commission’s mandate would be more consistent with
the role envisioned for the Office by many stakeholders involved in the EBR drafting
process. During the development of the EBR, a number of environmental non-
governmental organizations argued for a more direct and pro-active substantive policy
review mandate for the Environmental Commissioner’s Office.* This would follow the
highly successful models of the Alberta Environment Conservation Authority, the New
Zealand Environmental Commissioner’s Office, and the approach taken by the House
of Commons Standing Committee on the Environment and Sustainable Development in
its May 1994 report on the concept of a federal Environmental Commissioner or Auditor-
General’s Office.®

In addition to the peculiar nature of its mandate, the Ontario Commissioner’s Office
has the potential to suffer from further problems that are likely to constrain its
effectiveness as an instrument of political accountability. In particular, the Office’s
significant administrative and reporting functions, especially in relation to the handing of
requests for reviews and investigations, may leave limited time or resources available for
it to fulfil its substantive process and policy review functions.®’

Unfortunately, if the Commissioner’s Office limits itself to technical reports on the
flow of EBR-related paper through the Office and the affected ministries, it is unlikely to
draw significant public and media attention. This would greatly reduce the possibility that
its efforts would have a substantial effect on the behaviour of government agencies
regarding the environment. A wider and more pro-active interpretation of the Office’s
mandate will be necessary to achieve significant improvements in both the process and
substance of environmental decision-making in Ontario.
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THE EBR SYSTEM FOR PUBLIC PARTICIPATION IN ENVIRONMENTAL DECISION-
MAKING

Requirements for Public Notice and Comment Periods

The most basic, and possibly most important, responsibility the EBR places upon
government decision-makers considering proposals for new environmental statutes,
regulations, policies and instruments is the provision of notice to the public. The
- establishment of an electronic "Environmental Registry" is provided for by the Bill for this
purpose.%®

Following the placement of a notice of a pending decision on the environmental
registry, as a general rule the EBR requires that there be a minimum thirty day comment
period during which members of the public may comment on the proposed decision.®
Decisions may be exempted from these requirements if they are deemed by the
responsible minister not to be "environmentally significant," or of a "predominantly financial
or administrative nature.”® In addition exemptions may be granted in the case of
emergencies,'® or if the decision in question is subject to a public participation
process "substantially equivalent" to the EBR process.'®

At the conclusion of the public comment period the EBR requires that the minister
responsible for the decision in question ensure that relevant comments received from the
public are considered in the ministry’s decision-making. In addition the minister must
provide notice to the public of the decision as soon as reasonably possible, and include
in notice of the decision a brief of the effect, if any, of public participation in the making
of the decision.'®

Failure to comply with the public notice and comment requirements of the EBR
does not invalidate the act, policy, regulation or instrument except that such failure may
be judicially reviewed.'® This provision is the one exemption provided to the "privative"
clause contained in s.118 of the EBR which otherwise exempts decision-making related
to the EBR from judicial review.

The EBR'’s elements related to the provision of formal public hearings in relation
to environmental decision-making are remarkably complex. Surprisingly, however, the Bill
does not permit ministers to provide formal hearings in situations where there currently
are no provisions for such hearings, such as the granting of approvals for air emissions
under the Environmental Protection Act. At the same time, EBR permits ministers to
exempt from public hearings decisions for which such hearings, usually before the
Environmental Assessment Board, are currently statutory requirements. This would
include the granting of approvals for undertakings related to the handling, treatment and
disposal of hazardous or liquid industrial wastes, large municipal solid waste management
disposal sites, and certain types of sewage treatment systems regulated under the
Ontario Water Resources Act.'®
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Third Party Appeals of Environmental Decisions

The EBR also provides for the possibility of appeals of environmental decisions by
members of the public in situations where a right of appeal exists for the proponent.'®
However, the Bill establishes an extremely stringent leave test for the granting of third
party appeals. Leave is only to be granted by the appellate body where there is "good
reason to believe that no reasonable person could have made the decision."”” Several
- commentators have stated that this test establishes a "virtually unsurmountable” barrier
to third party appeals of environmental decisions.'®

Implications for Environmental Decision-Making

Notwithstanding these limitations, the public participation regime established by the
EBR may prove to be the most significant aspect of the Bill. The EBR'’s basic notice and
comment requirements, in combination with the environmental registry, will provide
members of the public with a comprehensive window on environmental decision-making
in the province, unlike any which has existed before. The potential long-term impact of
these requirements should not be underestimated.

It remains unclear, however, to what extent the public participation requirements
of the EBR will be applied beyond the Ministry of Environment and Energy. The Bill’s
provisions have been strongly resisted by other ministries of the Ontario government,
particularly Natural Resources and Municipal Affairs. This is reflected in the extended
timetables for the application of the EBR'’s provisions to their decision-making processes.
Indeed, it has been suggested that, as was the case with the Environmental Assessment
Act of 1975, these agencies will be provided with indefinite exemptions from the EBR’s
requirements, particularly if there is a change of government in province.

REQUESTS FOR REVIEWS OF LAWS, REGULATIONS AND POLICIES THROUGH
THE EBR'®

A formalized procedure for requesting reviews of existing laws, regulations, and
policies has been a long-standing component of proposals for environmental bills of
rights in Canada.'"® A procedure for this purpose is set out in Part IV of the EBR. Al
decisions of ministries prescribed for the purposes of the EBR establishing Acts, policies,
regulations and instruments are potentially subject to a request for a review,'"! except
for decisions made in the last five years and in a manner consistent with the intent and
purpose of Part Il of the EBR.'" There is also a process for requesting reviews the
need for new statutes, policies and regulations.'® The government has indicated that
the request for review process will become applicable to decisions made by the Ministry
of Environment and Energy on January 1, 1995, with additional ministries becoming
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subject to the process in later years.'*

The EBR Request for Review Process

Two persons resident in Ontario must make the application for review to the
Environmental Commissioner.'”™ The request is then referred to the appropriate
minister(s).''® The minister then must acknowledge receipt of the application within
twenty days.'"” Within sixty days of receiving the application for review, the minister
must decide whether to undertake the review and provide a brief statement of his/her
reasons to the applicants, the Environmental Commissioner, and any other person who
might be directly affected by the decision.'?

Section 68 of the EBR requires the minister not to review a decision made within
the last five years that was consistent with the EBR’s public participation process,''
unless there is social, economic, scientific or other evidence to suggest that a failure to
undertake the review could result in significant harm to the environment.'®

If the minister decides to undertake a review, then the review must be conducted
in @ manner consistent with the EBR Part Il system for public participation in decision-
making.'®' The review must be completed "within a reasonable time".'® Finally, upon
completion of the review, the minister must give notice of the outcome of the review to
those persons who received notice of the decision to undertake the review.'? The
notice must state what action has been, or is to be, taken as a result of the review.'?*

Assessment and Implications of the Request for Review Provisions

The request for review provisions of the EBR are remarkably complex, particularly
given that the only apparent advantage over the pre-EBR approach of requesting policy
reviews through correspondence with the minister in question is the requirement for a
response within sixty days. However, even this standard is not legally enforceable. Rather,
the applicant would have to complain to the Commissioner of the Environment in the
hope that he or she might admonish the minister responsible for their failure to reply
within the time-frame established by the EBR.

The actual effect of the request for review process on the content of environmental
policy is likely to be limited. The process established by the EBR permits ministers to
determine whether their own ministry’s statutes, regulations, policies and instruments
warrant review. Similarly, if a review is established, the ministry in question will, in effect,
conduct a review of itself. Consequently, the likelihood of findings or reform initiatives, that
would not have emerged otherwise from the ministry in question, resulting from an EBR
request for review are low.
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During the development of the EBR, a number of environmental non-governmental
organizations noted the potential conflict of interest inherent in the EBR’s request for
review structure, and proposed alternative models to both the EBR Task Force and the
Legislature’s Standing Committee on General Government. These would have permitted
~ the Commissioner of the Environment to conduct independent reviews of statutes,

regulations, instruments, policies and programs in response to requests from members
of the public. Such a structure would have provided for more complete and objective
reviews, and strengthened the substantive policy role of the Environmental
Commissioner’s Office.'®® However, these proposals were not incorporated into the final
text of the EBR.

REQUESTS FOR INVESTIGATIONS OF LEGAL COMPLIANCE

The right to request an investigation is set out in Part V of the EBR. This element of
the EBR permits two Ontario residents to apply for an investigation of another person’s
compliance with a prescribed Act, regulation or instrument.'® The EBR’s provisions in
this regard are similar to those of the federal Canadian Environmental Protection Act
(CEPA) enacted in 1988, allowing any two residents of Canada, eighteen years of age or
older who are of the opinion that an offense has been committed under CEPA, to apply
to the Minister of the Environment for an investigation of the alleged offence.'® Among
other things, the existence of the EBR provisions will permit the Ontario government to
enter into "equivalency" agreements with the federal government regarding the operation
of federal regulations made under CEPA in Ontario.'?®

Circumstances under which a Request for investigations can be Made

Investigations may be requested into the compliance of private sector actors and
federal, provincial and municipal government agencies with the provisions of the statutes
prescribed for the purposes of the EBR and with any regulations made, or instruments
issued, under those statutes. The implementation schedule for the right to request an
investigation is ahead of that for the right to review. The government has indicated that
the right to request an investigation will apply to decisions made by the Ministry of
Environment and Energy sometime in 1994, with additional ministries being made subject
to the right to request an investigation in later years.

The EBR Request for Investigation Procedure

Two persons resident in Ontario must make the application for investigation to the
Environmental Commissioner.'® Within ten days of receiving the application for an
investigation, the Environmental Commissioner must refer the application to the
appropriate minister(s) of the prescribed ministries.'® The minister must acknowledge
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receipt of the application within twenty days.'®

Following the receipt of the request, the minister responsible for the Act in question
must determine whether to conduct an investigation in response to the request. Within
sixty days of receiving the application for investigation, the minister must elther give notice
that the investigation is not required or commence the nnvestlgatnon except where
there is an ongoing investigation concerning the same matter.'®

If the minister decides to undertake an investigation, then the minister must
complete the investigation within one hundred and twenty days of receiving the
application or notlfy the applicants in writing of the additional time required to finish the
investigation.'* Upon completion of the investigation, the minister must give notice of
the outcome of the investigation to those persons who received notice of the decision to
undertake the investigation.'® The notlce must state what action has been or, is to be,
taken as a result of the investigation.'®

When the minister refuses to investigate, s/he must give notice of this decision,
including a brief statement of the reasons for refusal, to the applicants, each person
alleged in the application to have been involved in the contravention for whom an address
is given in the ‘application; and the Environmental Commissioner.'®”

Assessment and Implications of the Request for Investigation Provisions

Predicting the likely effectiveness of the request for investigation provisions of the
EBR is difficult. The process may provide a useful means of drawing attention to failures
on the part of the provincial government to enforce its environmental statutes and
regulations adequately.

It is important to note that the request for investigation process is not restricted to
allegations of environmental wrongdoing by private sector actors. The provisions apply
to the actions of public sector agencies as well. Indeed, it has been suggested that such
bodies may be the target of a significant proportion of the requests for investigation
received by the Environmental Commissioner.

Unfortunately, the structure of the EBR’s provisions may lead to situations in which
ministers are asked to investigate the activities of their own ministries or crown agencies
within their portfolios. The Minister of Environment and Energy, for example, might be
asked to investigate discharges from a sewage treatment plant operated by the Clean
Water Corporation under the Ontario Water Resources Act, or the Minister of Natural
Resources asked to review the activities of his or her ministry on Crown lands under the
Public Lands Act. Vigourous action in relation to alleged wrongdoing by other ministries
and provincial agencies also seems unlikely.
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The potential effectiveness of the request for investigation process in relation to
public sector actors was questioned during the development of the EBR. A number of
environmental non-governmental organizations suggested that the Commissioner’s Office
might have been given the capacity to conduct investigations of alleged violations of
environmental statutes and regulations itself under such circumstances.'® However,
these proposals were not incorporated into the EBR.

In the event of a refusal to investigate an alleged contravention, the applicant would
appear to have two options. The first would be to ask the Environmental Commissioner
to review the minister’s decision as part of the Commissioner’s mandate to "review the
receipt, handling and disposition of ... applications for investigation under Part V."1*
This could result in an exercise of the Commissioner’s power to submit a "special report"
to the Legislature, if the Commissioner concludes that the refusal of the minister to
conduct an investigation was inappropriate.

The second option available to the applicant would be to commence legal
proceedings using the statutory cause of action in Section 84 of the Act. Unfortunately,
as will be described in detail in the following section of this paper, the new cause of
action suffers from a number of substantive and procedural constraints, which may act
as significant deterrents to prospective litigants. In addition, and perhaps even more
importantly, the high costs of litigation and the limited financial resources of most
environmental non-governmental organizations, community groups and individual citizens,
must be factored into their decision-making processes. In this context, approaching the
Environmental Commissioner in the hope of obtaining political redress, may prove to be
more attractive option than the pursuit of legal actions.

However, success in this regard will depend largely upon the Commissioner’s
interpretation of the scope of her mandate. In particular, it will be a function of whether
the Commissioner chooses to restrict herself to criticism of ministers for their failures to
follow the procedural requirements of the EBR, or to challenge ministers from time to time
on the substance of their decisions regarding the dispensation of requests for
investigations as part of the Office’s mandate to review the exercise of ministerial
"discretion." A primarily procedural focus would seem unlikely to meet the expectations
which have been placed on the Commissioner’s Office.

THE RIGHT TO SUE TO PROTECT A PUBLIC ENVIRONMENTAL RESOURCE
Part VI of the EBR, which contains the rights to sue provisions, is perhaps the most
controversial component of the Act. This part of the EBR increases public access to the

courts to protect the environment in two key ways:

1) the public is given a new right of action to enforce environmental laws; and
2) the standing barrier in public nuisance actions is removed.
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However, as will be discussed below, a number of constraints are placed on access to
the courts. This reflects the Task Force’s decision to restrict access to the courts to "the
control option of last resort."'*

The Role of Citizen Suits in Environmental Law Enforcement

Origins of the Citizen Suit Concept

The public generally has two means of directly enforcing environmental laws where
the government fails to do so. Under such circumstances, a citizen has the option of
pursuing a private prosecution, or an action through a statutorily-created "citizen suit." A
private prosecution is a "quasi-criminal' proceeding in which a citizen may prosecute the
party alleged to have caused harm to the environment. A number of Canadian
environmental statutes include provisions explicitly permitting private prosecutions,
including the Ontario Environmental Protection Act, the Yukon Environment Act,'*! the
North West Territories Environmental Rights Act,'*? and the federal Fisheries Act.'*®

Private prosecutions have met with some success in Canada, particularly under
the federal Fisheries Act,'* and the mere threat of a private prosecution has on
occasion, prompted governments to act to enforce their environmental laws.'®
However, private prosecutions also suffer from a number of limitations as a means of
ensuring environmental law enforcement. As in any criminal proceeding, the burden of
proof on a party bringing a private prosecution is "beyond a reasonable doubt." In
addition, in some jurisdictions, such as British Columbia, the provincial Attorney General
must approve and conduct all prosecutions.'*® Even where this is not the case, the
Attorney-General may exercise his or her right to take over the conduct of the
prosecution, and then fail to pursue the matter further.'*’

A "citizen suit," on the other hand, is a civil action in which a private party has a
statutory cause of action to seek relief in the civil courts to enforce the provisions of a
statute. As such, a citizen suit may have some advantages over a private prosecution. In
a civil suit, the emphasis is on compensation rather than deterrence, and in some
instances this may be a more appropriate approach. Furthermore, the consent of the
Attorney General generally is not required to pursue a citizen suit. Perhaps even more
importantly, the burden of proof in a citizen suit is the civil one of "on a balance of
probabilities," which is a lesser onus than the criminal burden of "beyond a reasonable
doubt." However, both private prosecutions and civil suits are costly to bring, afthough
the costs rules of civil actions, under which an award of costs can be made against an
unsuccessful plaintiff, do not apply in criminal or quasi-criminal proceedings, such as
private prosecutions.’

As with many new developments in Canadian law, precedents for citizen suit
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provisions in environmental statutes may be found in American legislation. In the 1970s,
the United States Congress enacted a number of statutes permitting citizen suits,
beginning with Section 3304 of the 1970 Clean A1r Act. Such provisions now are
contained in most U.S. federal environmental statutes.'*® They generally allow citizens,
upon giving notice to the government, to act as "private attorney generals," taking court
action against environmental offenders and obtaining civil penalties such as injunctions
and fines.

Those in favour of citizen suit provisions argue that they enable citizens to enforce
legislation where the government fails to do so. As such, they are a powerful tool in
environmental protection. At the same time, citizen suits have been criticized as being
expensive and invasive of the executive branch of government, having the potential to
upset the balance of power between the regulators and the regulated, and to lead to
uneven statutory enforcement.'®

In addition, some commentators have argued that one of the key reasons for the
statutory creation of such actions in U.S. legislation is that the American political structure
is based on the separation of powers between the executive and the legislative branches
of government. Within this structure, legislatures cannot guarantee that the executive
branch will carry out their legislative intent. In other words, the executive cannot be
trusted to implement legislature’s laws and therefore safeguards such as citizen suit
provisions, must be built into legislation.'®

In contrast to the American model, the Canadian political system is based on a
tradition of "responsible government," in which the executive and legislative branches of
government are fused. Consequently, Canadian legislatures do not have the same
institutional mistrust of the executive as their American counterparts. Accordingly, they
generally have not enacted legislation creating citizen sunts desplte arguments in favour
of doing so from the Canadian environmental community.'*? As a result, actions relating”
to statutory regulations and violations in Canada must be supported by elected
officials.'*®

Given these considerations, the appropriateness of "citizen suits" in the institutional
context of the Canadian system of government has been the subject of considerable
debate. On one hand, citizen suits have been described as an extreme example of the
"legalist" public philosophy in action - they take the role of law enforcement away from the
Attorney-General acting for the state, and give it to private citizens.'® However, others
argue that such suits are an important component of public participation in environmental
protection and are necessary to ensure that the enforcement of environmental laws is
maintained.'*




Citizen Suits in Canada

In addition to Ontario, three other Canadian jurisdictions have enacted
environmental statutes containing citizen suit provisions. In November 1990, the
Northwest Territories became the first Canadian jurisdiction to enact an environmental bill
of rights with the passing into law of the Environmental Rights Act.'® The Yukon
Territory followed the Northwest Territories in 1992, with the enactment of the Environment
Act which includes several environmental rights provisions. In particular, the Act provides
every resident the right to a healthful natural environment and "a remedy adequate to
protect the natural environment and the public trust."'%’

Finally, the Quebec Environment Quality Act'® creates a right to "a healthy
environment and to its protection, and to the protection of living species inhabiting it," to
the extent permitted by the Act. The Act provides for the remedy of an injunction
prohibiting any act or operation which interferes or might interfere with the exercise of
these rights, subject to the existence of a "depollution programme negotiated with the
government."'*® Standing is given to residents frequentin%o a place where a
contravention of the Act is alleged or is in its immediate vicinity.'

A number of other Canadian jurisdictions permit more limited civil actions in relation
to environmental harm. At the federal level, the Canadian Environmental Protection Act
permits "any person who has suffered loss or damage" as a result of a CEPA infraction,
to seek injunctive relief in court or sue for damages.'®' However, no action has ever
been taken under these provisions. A number of environmental non-governmental
organizations recommended that a full citizen suit provision be added to CEPA during the
House of Commons Standing Committee on Environment and Sustainable Development’s
five year review of the Act in the fall of 1994.'¢2

The Alberta Environmental Protection and Enhancement Act of 1992 contains a
provision similar to the existing CEPA provisions.'®® A citizen suit provision is under
consideration as part of the proposed Nova Scotia Environment Act. Citizen suits have
also been considered under the proposed Saskatchewan Charter of Environmental Rights
and Responsibilities, and British Columbia Environmental Protection Act, although it
seems unlikely that they will be enacted.

Costs: A Barrier to Civil Actions to Protect the Environment

Legislation in Canada that permits citizen suits generally does not make special
provision for awardhg? costs to litigants bringing such actions to protect the environment
in the civil courts.'® As a result, citizens bringing such civil actions are left to the
normal rules of costs recovery. In Canada, losers in litigation pay for the costs of their
opponents. In the U.S., by contrast, losing litigants are not responsible for the costs of
the winners. In fact, many American environmental statutes provide for payment of the
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legal fees of successful litigants.'®®

The Canadian approach creates a very real disincentive to bringing actions for
NGOs, community groups and individual citizens. Even with an increase in legislation
creating citizen suits, in the absence of different cost provisions or intervenor funding, the
widespread use of these actions will be limited in Canada even where provisions
permitting such actions exist.

The EBR “Citizen Suit" Provision: The New Right of Action to Protect a Public
Environmental Resource

Subsection 84(1) of the EBR creates the following new statutory cause of action:

"where a person has contravened or will imminently contravene an Act,
regulation or instrument prescribed for the purposes of Part V and the
actual or imminent contravention has caused or will imminently cause
significant harm."

Any person resident in Ontario may bring a court action against the person alleged
to be in contravention or immanent contravention in respect of the harm and is entitled
to judgment if successful.

However, the new cause of action has been very narrowly drafted. It applies only
to contravention of prescribed laws that occur after the EBR has come into force, and
such contravention must involve significant environmental harm to a public resource. The
right of action is limited further in that a plaintiff may only bring an action in court after
several procedural steps have been taken.

Bringing An EBR Lawsuit: The Procedural Steps

The first step to bringing a section 84 lawsuit is that the plaintiff must have made
an application, under Part V of the EBR, for an investigation of an alleged contravention
of a prescribed statute, regulation or instrument, and the plaintiff must have not received
a response in a reasonable time or have received a response that was not
reasonable.'® However, these procedures need not be undertaken where the delay
from compliance, "would result in significant harm or serious risk of significant harm to
a public resource".'®’

Once this first step has been completed, the plaintiff may proceed to serve its
statement of claim on the defendant(s). Within ten days of serving the statement of claim
on the first defendant, the plaintiff also must serve the statement of claim on the Attorney
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General of Ontario. Notice of the action also must be given to the public through the
Environmental Registry by delivery of the notice to the Environmental Commissioner, and
the Commissioner must promptly place the notice on the Registry.’®

Within thirty days after the close of pleadings, the plaintiff must make a motion to
the court for directions relating to such notice, as the plaintiff is required to give notice
to the public by any other means ordered by the court.'® The court also has the power
to require a party other than the plaintiff to give notice and to permit any person to
participate in the action, as a party or otherwise, so as to protect the private and public
interests involved in the action.'” There is a two-year limitation period commencmg on
the day of the discovery by the plaintiff of the harm to the public resource."

Defences to an EBR Lawsuit

The plaintiff’s failure to follow any of the required steps or procedures in bringing
an EBR lawsuit, such as the failure to meet a limitation period, may be a potential defence
in an EBR action. In addition, there are a number of specific defences available to a

defendant in an EBR lawsuit.

Once served, the defendant(s) or the Attorney General can seek a stay or
dismissal of the proceedings on the grounds that to continue the action in the courts is
not in the public interest."”® The defendant(s) or the Attorney-General also may take
steps to have the plaintiff discontinue, abandon or settle the action prior to trial."”
Howe}/?%r Settlements of section 84 actions are not binding unless approved by the
court.

The burden of proof in the action is on the plaintiff to prove the contravention or
imminent contravention on a balance of probabiliies. 75 A defendant will have a
defence where: ~

(1) the defendant satisfies the court that it exercised due diligence in
complying with the Act, regulation or instrument;

(2) the act or omission alleged to be a contravention is authorized by
statute, regulation or instrument; or

(83) the defendant satisfies the court that it complied with an
interpretation of the instrument that the court considers
reasonable."'”®

In addition, Subsection 85(4) provides that "this section shall not be interpreted to limit
any defence otherwise available."

25




The defences created by these legislative provisions are unusually broad. In
particular, the common law defence of due diligence is extended to a defence in which
a defendant only need demonstrate that it acted on a reasonable interpretation of an
instrument. The effect of such language is to provide a defendant in an EBR lawsuit with
defences against which it may be very difficult to succeed.

Remedies

Where the plaintiff is successful, the court may: grant an injunction against the
contravention; order the parties to negotiate a restoration plan with respect to harm to
the public resource resulting from the contravention, and to report to the court on the
negotiations within a fixed time; grant declaratory relief, or make any other order,
including an order as to costs, that the court considers appropriate. 7 No awards of
damages may be made, and the order also must be consistent with the Farm Practices
Protection Act.'’® The court may not order negotiation of a restoration plan if adequate
restoration has already been achieved or ordered by law.'”®

Practical Implications of the EBR Citizen Suit Provisions: Opening the "Floodgates"®
to Litigation?

Many stakeholders, particularly those representing business interests, expressed
concern that these provisions would open the "floodgates" to litigation and resuit in many
frivolous lawsuits. However, there is little evidence to support the "floodgates" argument
in other jurisdictions that permit citizens suits, such as Michigan (under the Michigan
Environmental Protection Act)'® and at the federal level in the United States. In
addition, EBR plaintiffs will have no financial incentive to sue as the court cannot make
monetary awards to them.'®

Furthermore, according to the Ontario government, a number of procedural
safeguards exist to prevent excessive ligation using the provisions of the EBR:

"Frivolous complaints can be screened out at several points in the process.
The applicants must make a sworn statement that they believe the facts
alleged in the application are true. Where the applicant knowingly makes
false allegations, criminal action may be taken. The relevant ministry is not
obligated to investigate where complaints are deemed frivolous or not
serious enough, or where failure to investigate is not likely to cause harm
to the environment. In addition, ministries are not required to duplicate
ongoing or completed investigations."'®

Beyond these procedural requirements, perhaps the most significant hurdle to
public interest litigants will be an economic one. Unlike those who appear before various
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environmental tribunals, such as the Environmental Assessment Board, the Ontario
Energy Board and the Consolidated Hearing Board, public interest plaintiffs bringing EBR
Iawig;ts in the courts cannot apply for funding under the Intervenor Funding Project
Act.

EBR section 84 actions cannot be commenced as class proceedings as provided
for under the Class Proceedings Act 1992.'® In addition, following the normal rules
of costs for civil litigation, the costs of an action brought under the EBR will be awarded
in the cause, although the court, "may consider any special circumstance, including
whether the action is a test case or raises a novel point of law."'®® However, this
wording does not require the court to consider any special circumstances when awarding
costs. Earlier proposed environmental bills of riB%hts included provisions to reduce
plaintiffs’ exposure to costs awards against them.'® The business community strongly
opposed such requirements, arguing that they would dramatically increase the cost of
dealing with environmental issues and that the threat of costs was needed to deter
frivolous litigation.'®’

In summary, the experience in other jurisdictions with environmental rights’
legislation does not support a conclusion that the EBR’s new right of action will lead to
a wave of environmental litigation. Indeed, the lack of intervenor funding, the prohibition
against class proceedings and the threat of costs are likely to have a chilling effect on
citizens seeking to bring section 84 lawstuits to protect the environment.

Public Nuisance Causing Environmental Harm

In light of the limitations placed on the new cause of action in the EBR, the Bill’s
removal of certain legal barriers to bringing an action in public nuisance acquires greater
significance. A public nuisance is "an inconvenience or interference caused to the public
generally, or part of the public, which does not affect the interests of individuals in
land".'®® The public nuisance standing rule is that a "private individual cannot seek a
remedy for public nuisance without the consent of the Attorney General unless he can
show that he has suffered a harm, or possesses an interest, that distinguishes him from
the rest of the public".'®®

The EBR removes this limitation by providing that:

"No person who has suffered or may suffer a direct economic loss or direct
personal injury as a result of a public nuisance that caused harm to the
environment shall be barred from bringing an action without the consent of
the Attorney General in respect of the loss or injury only because the
person has suffered or may suffer direct economic loss or direct personal
injury of the same kind or to the same degree as other persons."*®
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Without such a provision, an individual only could sue for losses caused by a public
“nuisance without the consent of the Attorney General if the individual had suffered harm
or possessed an interest different from or greater than the rest of the public.

Notwithstanding the EBR reforms, the pursuit of environmental public nuisance
actions remains subject to some limitations. While a plaintiff under the EBR no longer
must show damage above and beyond the damage suffered by others, the plaintiff is still
required to demonstrate a direct economic loss or personal injury. This requirement may
continue to prevent many from bringing a public nuisance action.

In addition, as is the case with litigating on the basis of the new cause of action,
the costs of bringing an action for public nuisance also may act as a powerful
deterrent,'®! although the provisions of the Class Proceedings Act do apply to EBR
public nuisance actions. Farmers continue to be protected against public nuisance
actions by provisions contained in the Farm Practices Protection Act.'® As a
consequence of these factors, like the EBR citizen suit provisions, public nuisance actions
are likely to remain an option of last resort for citizens seeking to protect the environment
or themselves from harm.

THE RIGHT TO “BLOW THE WHISTLE" ON EMPLOYERS

Part VIl of the EBR is intended to enhance the protection of employees from
employer reprisals, if they use the EBR to "blow the whistle" on their employers.
Specifically, the legislation enables employees to file a complaint with the Ontario Labour
Relations Board where an employer has taken reprisals against the employee on a
prohibited ground.'®

These provisions contain a number of improvements over those of section 174 the
existing Environmental Protection Act (EPA). In particular, they provide broader protection,
in that the EPA only shields employees complying with the EPA, the Environmental
Assessment Act, the federal Fisheries Act, the Ontario Water Resources Act and the
Pesticides Act and regulations pursuant to these statutes. In contrast, the EBR provisions
apply to activities relating to all of the statutes prescribed for the purposes of the Bill. The
reversal of the onus in "whistleblowing" situations also represents a significant gain for
employees.

The EBR’s provisions were originally intended to replace the provisions of section
174 of the EPA. However, it was pointed out in submissions from labour and
environmental non-governmental organizations to the Standing Committee on General
Government that this would have diminished the employee rights which exist under the
EPA provisions. The reason for this is that the EPA provisions may have created an
offence with the words "no person shall" with respect to the taking of reprisals against
"“whistleblowers." The proposed EBR provision did not contain such language.'®
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Consequently, the Committee amended the Bill so that the EBR’s whistleblower protection
provisions exist parallel to, rather than in replacement of, those of the EPA.

The EBR does not grant employees the right to refuse work, or to refuse to harm
the environment, although further study in this area was recommended by the EBR Task
Force.'® Similar discussions are being held at the federal level in the context of the
Standing Committee on Environment and Sustainable Development’s review of the
Canadian Environmental Protection Act.'®

CONCLUSIONS

The Ontario Environmental Bill of Rights is a peculiar and paradoxical piece of
legislation. Notwithstanding its title, the EBR grants members of the public no substantive
environmental rights, and even the procedural rights which the Act provides are subject
to very significant limitations. In many places the EBR creates new means for the public
to participate in environmental decision-making, but then effectively neutralizes these
opportunities by placing severe constraints on their use.

The EBR, for example, requires that affected ministries develop Statements of
Environmental Values, explaining how the EBR’s environmental purposes are to be
applied in ministry decision-making. However, the statute also states that the SEVs must
explain how these purposes are to be "integrated" with "social, economic and scientific
considerations."'¥ Similarly, the EBR grants standing for third party appeals of
environmental decisions, but creates as well a virtually insurmountable leave test for third
parties in such appeals.

This pattern is repeated with the EBR’s citizen suit provisions which provide for civil
actions to protect public environmental resources from harm, but at the same time,
establish a range of procedural barriers to the initiation of such actions, provide
defendants with extraordinary defences, and explicitly prohibit the pursuit of EBR actions
as class proceedings. The EBR includes some net losses, in terms of public participation
in environmental decision-making, as well. Perhaps the most notable is the possibility that
instruments and approvals for which a public hearings were a statutory requirement, can
now be "bumped-down" through the EBR so that hearings are at the minister’s discretion.

In addition to these specific limitations, the EBR also suffers from a serious
weakness its overall structure in that it is "phase-shifted" in terms of the appropriate roles
for political and judicial accountability mechanisms. The role of the courts and judicial
accountability in ensuring procedural fairness in the decision-making processes of
democratic societies is widely accepted, as is the appropriateness of using political
means of oversight and accountability in relation to the substantive content of public
policy decisions.™®
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The EBR however, uses an instrument of political accountability - the Office of the
Environmental Commissioner - as its principle means of attempting to guarantee
procedural fairness, while providing very limited mechanisms for affecting the substance
of environmental policy. This is especially evident in the absence of an explicit substantive
policy review mandate for the Commissioner’s Office and in the presence of a ’privative"
clause insulating all of the EBR, except for certain elements of Part Il, from judicial review.

These contradictions are largely the result of the process used by the government
of Ontario to develop the EBR. This was in itself a paradox, as it employed a multipartite
bargaining structure to develop what normally has been characterized as an instrument
of a legalist public philosophy. While the multipartite model emphasizes cooperative
bargaining between government and all of the relevant stakeholders in a policy area,
legalism stresses formalized, adversarial relations among stakeholders, and gives a
prominent role to the courts in the supervision of interest group conflict.'®®

The multipartite character and consensus-based mandate of the EBR Task Force
are reflected in the EBR’s contradictory elements. The requirement for consensus
effectively granted the business and bureaucratic interests on the Task Force a veto over
the Bill's contents. At the same time, the environmental non-governmental organization
representatives on the Task Force found themselves in the difficult position of having to
choose between working within this framework, or withdrawing from the process
altogether. However, the latter option could have resulted in there being no EBR at all,
as the government might not have acted on the issue in the face of the opposition from
business interests and within the provincial bureaucracy. This concern was especially
acute in light of the government’s reversals on other key election commitments, such as
the implementation of public auto insurance in the province.?®

The decision to adopt a multipartite bargaining process provided the government
with a number of advantages. By involving all of the major stakeholders in achieving a
consensus on the contents of an EBR, the government was able to develop and enact
the Bill with a minimum expenditure of political capital. Not only were the most important
potential sources of criticism co-opted into the process of developing the Bill, but, even
if the process had failed to achieve consensus, the government would have been
provided with a justification for inaction. Similarly, had the government chosen to act in
the face of such disagreement, the opportunity it provided to stakeholders to participate
in the development of an EBR would have minimized any potential challenges by them
to the legitimacy of the outcome.?'

There is a serious drawback with this approach from the government’s perspective,
" in that if consensus is achieved, the final product may be seen as inviolable. Any attempt
by the government to amend the resuilt is likely to lead to severe criticism, and threaten
the legitimacy of the entire initiative.?? Unfortunately, but perhaps inevitably, the EBR
created by the Task Force process was extremely complex ("byzantine" in the words of

30




one commentator), in places contradictory, and fell short of the expectations of many as
the centrepiece environmental initiative of a government elected on an explicitly pro-
environmental platform. However, intervention to strengthen the EBR could have been
interpreted as undermining the success of the multistakeholder process.

In practice, three aspects of the Bill seem likely to have a major effects on
environmental policy-making in Ontario: the removal of the standing barrier in public
nuisance actions; the establishment of an environmental registry and public participation
regime; and the creation of the Office of the Environmental Commissioner.

The EBR's partial removal of the traditional limitations on the pursuit of common-
law public nuisance actions should not be underestimated. It may, in fact, prove to be a
more significant development than the new cause of action to protect a public
environmental.resource introduced by the Bill. A number of significant barriers to bringing
actions using the EBR’s citizen suit provisions exist, including the complex procedural
requirements, very wide defences available, and prohibition against class proceedings
and funding from the Class Proceedings Act fund. Public nuisance actions, on the other
hand, are not subject to the same procedural requirements as EBR citizen suits. In
addition, the Class Proceedings Act applies to public nuisance actions, which could
significantly reduce the potential financial burden on citizens pursuing such actions.
Plaintiffs using either cause of action, however, are subject to the potential costs of both
initiating the action and in the event of an adverse cost award.

Secondly, the EBR’s requirements for public participation in environmental
decision-making will provide important new points of access for Ontario citizens to these
processes in the province. The information provided through the environmental registry
will be particularly important in this regard. If fully implemented it will provide, for the first
time, a comprehensive picture of environmentally significant activities and decisions in the
province to both the public and the provincial government itself.

in addition, the requirements of public notice and comment periods for significant
environmental decisions are likely to result in more open and accountable decision-
making processes than currently exist. This is true especially for agencies, such as the
Ministries of Natural Resources, Transportation and of Northern Development and Mines,
whose policy development processes historically have been characterized by closed
relationships with traditional clientele groups.

The third critical aspect of the EBR is the creation of the Office of the
Environmental Commissioner. Indeed, the success or failure of the legislation will depend,
to a great degree, on how the Environmental Commissioner chooses to approach her
mandate. An excessively legalistic or bureaucratic approach will be an invitation to failure
and may even present barriers to public participation in environmental decision-making
beyond those which already exist. This is a particular concern given the complexity of the
EBR’s Request for Review and Request for Investigation procedures. The possibility is

31




especially important as members of the public may turn to the Commissioner, in the hope
of obtaining political redress for poor environmental decision-making by government, and
thereby avoid the complex and potentially expensive path of bringing court actions under
the EBR.

The expectations placed on the Commissioner’s Office are significant. The Office
was intended to be an instrument of political accountability. This implies a duty on the
part of the Commissioner to make pubilic, facts that the government of the day may prefer
to remain hidden and, when necessary, to be openly critical of government actions and
policies. This will require that the Commissioner take broad reading of the Office’s
mandate, particularly in relation to the review of ministerial discretion and the
implementation of ministry Statements of Environmental Values.

At the same time, fulfilling of the goals of the Office will require the Commissioner
to weigh the need to have political impact against the requirement to maintain the Office’s
credibility and integrity and to maintain a careful balance of these factors. However, if the
EBR is to achieve its stated purposes of enhancing political accountability for
environmental decision-making, and ensuring public participation in those decisions, the
Commissioner will have to meet these challenges.

Despite its significant limitations, the EBR provides some important directions for
future environmental law reform in Canada. Its elements provide a number of potential
means of reconciling the roles of political and legal accountability mechanisms in
environmental decision-making. Political and legal approaches to accountability have
traditionally been regarded in Canada as contradictory and almost mutually exclusive
options in public policy decision-making.

The concepts of a public registry of significant environmental decisions and legally
established requirements for public notice and comment periods in relation to such
decisions. are particularly important in this context. Such structures seem essential to
ensuring that members of the public have the information necessary to hold government
decision-makers to account for their choices. The provision of information about the
nature and consequences of public policy decisions is a fundamental requirement for the
effective functioning of political accountability mechanisms.

Similarly, the concept of an independent body, such as the Environmental
Commissioner’s Office to substantively review, assess and report on the impact of
government policies and programs on the environment, is gaining increasing acceptance.
Such agencies have significant potential to enhance political accountability for decision-
making in complex policy fields such as the environment. This potential is reflected in the
federal government’s recent indication of its intention to establish an Environmental
Commissioner’s Office.

The citizen suit concept is less well accepted. However, it seems likely to become
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a necessity if the effective enforcement of environmental laws is to be achieved,
particularly as traditional accountability mechanisms in this area have failed to bring
significant improvements in enforcement efforts in most Canadian jurisdictions. The need
for strengthened opportunities for citizen enforcement actions is further reinforced by the
resource constraints presently being imposed on environmental protection agencies
throughout Canada.

In the end, each of these elements: minimum public participation requirements for
decision-making; provisions for the independent evaluation of the effects of pubilic policies
on the environment; and mechanisms which enable citizens to ensure the enforcement
of environmental laws and regulations, will be necessary to provide for an environmentally
sustainable future for present and future generations of Canadians.
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