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were not covered in cross-examination.3%® Re-examination must be
confined to matters which arose out of cross-examination.®¢ A trial
judge does, however, have a discretion, which is to be exercised
sparingly, to permit re-examination on matters not touched upon in
cross-examination which may, through an oversight, have been omit-
ted when the witness was testifying in chief. In such cases, the
opposing party will have a further right to cross-examine the
witness.®®7 A witness’ credibility which may have been impaired in
cross-examination may be rehabilitated in re-examination. This may
entail the introduction of a previous consistent statement to rebut the
suggestion that the witness’ evidence was a recent contrivance.?®® As
with examination-in-chief, leading questions may not be posed.?%®
" Inadmissible evidence which was improperly elicited in cross-
examination may be the subject of re-examination, for, if a party is
initially prejudiced by the introduction of such evidence in cross-

examination, he should have an opportunity to qualify or explain
it.uo .

H. REPLY EVIDENCE

At the close of the defendant’s case, the plaintiff has a right to
adduce rebuttal evidence to contradict or qualify new facts or issues
ratsed in defence.®™* As a general rule, however, matters which™—

might properly be considered to form part of the plaintiff’s case in
chief are to be excluded.??* A plaintiff is therefore precluded from
dividing his evidence between his case in chief and reply, for two
very practical reasons:

. . .first, the possible unfairness of an opponent who has justly
supposed that the case in chief was the entire case which he had
to meet, and, secondly, the interminable confusion that would
be created by an unending alternation of successive fragments of
each case which could have been put in at once in the
beginning.’’373

3Doe d. Wetmore v. Bell (1890), 30 N.B.R. 83, at p. 89.

®4prince v. Samo (1838), 7 Ad. & El. 627.

16 Wigmore on Evidence, 3. 1899.

R, v. Wannebo, [1972] S W.W.R. 372, See text Chapter 3, Section C, 2, swpra.

8%reland v. Taylor [1949] 1 K.B. 300, at p. 313.

31%R. v. Noel (1903), 6 O.L.R. 385; Blewent v, Tregonning (1835), 3 Ad. & El.
554

s1ig chnore on Evidence, 3. 1873, p. 517.
#75The rule *‘will exclude all evidence which has not been made necessary by the

”:;pponem’: case in reply’’ : 6 Wigmore on Evidence, 3. 1873, p. S11.
bid.



518 Chapter 6. Rules Governing Adducement of Evidence

The Ontario Court of Appeal recently held in Allcock, Laight &
Westwood v. Patten et al.7# that the trial judge had erred in permit-
ting the plaintiff to adduce evidence, ostensibly as rebuttal, when the
evidence was in effect confirmatory only of the plaintiff’s case.
Schroeder J. A., noting with approval an earlier decision of the Court
of Appeal, R. v. Michael:3"® stated:

It is well settled that where there is a single issue only to be
tried, the party beginning must exhaust his evidence in the first
instance and may not split his case by first relying on primafacie
proof, and when this has been shaken by his adversary, adduc-
ing confirmatory evidence: Jacobs v. Tarleton (1848), 11 Q.B.
421, 116 E.R. 534. . . . The Rule is now so well settled that it
requires no further elaboration. It is important in the trial of
actions, whether before a jury or a Judge alone, that this rule
should be observed. A defendant is entitled to know the case
which he has to meet when he presents his defence and it is not
open to a plaintiff under the guise of replying to reconfirm the
case which he was required to make out in the first instance or
take the risk of non-persuasion.’’378

Although the court made no mention of the existence of a discre-
tion in the trial judge, other cases have affirmed that there is a
discretionary power vested in him to admit such evidence, not-
withstanding that it may not be the proper subject matter of
reply.277

In Mersey Paper Co. Ltd. v. County of Queens,3® the trial judge
denied the plaintiff the opportunity to examine expert witnesses on
rebuttal, acceding to the defendant’s objection that the plaiptiff was
splitting his case. The matter in issue was the mode of calculation of
property assessment. The base figure remained unknown to the
plaintiff until he elicited that fact on cross-examination of the asses-
sor at trial. The defendant contended that the witness had been
available during the presentation of the plaintiff’s case, and should

$74[1967] 1 O.R. I8,

875{1954] O.R. 926.

376[1967] 1 O.R. 18, at p. 21. See also B.F. Goodrich Canada Lid. v. Mann's
Garage Lid. (1960), 21 D.L.R. (2d) 33.

ST'B.F. Goodrich Canada Lid. v. Mann's Garage Led., supra, footnote 376;
Deviin v. Crocker (1870), 7 U.C.Q.B. 398; R. v. Markadonis, (1935] 2
D.L.R. 105, at p. 112; R. v, Parkin (1922), 66 D.L.R. 175, at p. 201;
Williams v. Davies (1833), 1 C. & M. 464, 149 E.R. 481; Neary v. Fowler et

al. (1869), 7 N.S.R, 495; R. v. Crippen, [1911] 1 K.B. 149; R. v. Briden,
[1960] O.R. 362, at p. 365.

315(1959), 18 D.L.R. (2d) 19.
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have been called at that time. It was further argued that the testimony
of the expert witnesses was merely a continuation of the testimony in
chief, and did not therefore constitute rebuttal evidence. On appeal to
the Supreme Court of Nova Scotia, it was held that the evidence
should have been admitted. The facts which the plaintiff wished to
contradict were unknown and unforeseen by him before the
defendant’s case was put in and the evidence of the expert witnesses
would have been valueless without knowledge of the assessment
figure., There is no general rule that excludes evidence offered in
rebuttal of facts brought out in cross-examination rather than
direct’”® and in this case, the procedure followed by the plaintiff was
the most reasonable. The court further held that if there was not a
right to have the evidence admitted, the trial judge had improperly
exercised his discretion in rejecting it.38° By this, it might be inferred
that even if the evidence was not properly referred to as ‘‘rebuttal
evidence'’, it was, in the opinion of the appellate court, a situation in

which the discretion referred to should have been exercised in the
plaintiff’s favour.

37%(1959), 18 D.L.R. (2d) 19, at p. 37.
8Ybid., at p. 38.






33-91 CH.33—RuLES OF EVIDENCE RELATING TO COURSE OF TRIAL

had not mentioned it in his sworn information, he was allowed on
re-examination to state that he had included it in an earlier
information.*> And upon a charge of rape on a child, the prisoner’s
counsel having elicited on cross-examination of the child that the act had
pot caused her any pain, the prosecution was allowed to ask, in
explanation, whether the prisoner had done the same to her on former
occasions.> Even if inadmissible matters are introduced in cross-
examination, the right to re-examine thereon remains.>® Matters not
properly explanatory, or new facts, cannot, however, be introduced in
this way. Thus, where a certain conversation had been admitted in
cross-examination, distinct matters occurring in the same conversation
were not allowed to be proved in re-examination;* and an accomplice,
having admitted on cross-examination by the prisoner’s counse! that he
had committed two other robberies on the night in question, was not
allowed to be asked on re-examination in whose company he was, in
order to criminate the prisoner, the question not arising out of the
cross-examination.’” New facts may, however, by leave of the judge,
who usually puts the question himself, be elicited in re-examination; and
the opponent may then cross-examine thereon. In re-examination,
leading questions may not be asked.®

6.—EVIDENCE IN REBUTTAL

3392 Evidence in reply, whether oral or by affidavit, must, as a general
rule, be strictly confined to rebutting the defendant’s case, and must not
merely confirm that of the plaintiff.>® Thus, where the latter had closed
his case without calling a defendant who did not appear, the plaintiff
was not allowed to call him in reply. % So, in an action on a bill, where
indorsement to the plaintiff was in issue, his case restmg on mere proof
of the indorser's handwriting, and the defendant, denying knowledge of
the transaction, or authority to sign, had tendered evidence that the
plaintiff was too poor to give value, proof by the plaintiff to rebut this
was excluded as being merely confirmatory.®’ Moreover, where the
issues on the claim and counterclaim are identical, evidence in rebuttal
cannot be called, as it must necessarily be confirmatory.5> With the
judge’s leave, rebutting evidence may be called by the plaintiff in
answer to evidence of the defendant in support of an issue, the proof of

S R. v. Coll, § 32-30 for the admissibility of previous consistent statements, see
genenl!ym,l33-—79.
'R, v. Chambers, 3

3Cox 92.
”BleweavTregomunJA & E.554;butcf. R. v. 1913} 2 K.B. 271 (rebuttal
of gnlevmtmdencenotg:ﬂow g Cergill (1913] ¢

Princev. Ww(lBSS)?Ad &El 627; cf. Shaw v. Roberts, 2 Stark. 455.
57 R. v. Flescher, 1 Lew.C

’lmlandv Tcylor[l949]1KB 300 313,
® Gilbert v. Comedy Co., 16 Ch.D. 594; Trimlestown v. Kemmis, 9 C. & F. 749, 781.
“’Bcrkerv Furlong[1891]2(h 172.
, ante.

“J-oob:v Tarizion
€ Green v. Sevm,l3ChD 589.

[824]
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which lay upon him.%® The discretion may still be exercised in the
plaintiff’s favour where the nature of the defence became apparent
during cross-examination of his own witnesses.** The judge, however,
has a discretion to admit further evidence either for his own satisfaction
or where the interests of justice require it,%° and confirmatory evidence
in rebuttal will generally be allowed when the party tendering it has
been misled® or taken by surprise.’

Criminal "

A similar rule obtains in criminal cases whenever the accused, in
defence, gives evidence of fresh matter which the prosecution could not
foresee. Thus, in an old case® on a charge of theft, the defence being
that the prisoner had bought the property from A, A, called as a
witness, was allowed to deny the prisoner’s statement for this was
strictly rebutting but not to add that he had *‘seen the prisoner steal it”
for this was merely confirmatory of the original charge. The classic
formulation of the rule is that by Tindal C.J. in R. v. Frost (1839)%:
“There is no doubt that the general rule is that where the Crown begins
its case like a plaintiff in a civil suit, they cannot afterwards support their
case by calling fresh witnesses because they are met by certain evidence
that contradicts it. They stand or fall by the evidence they have given.
They must close their case before the defence begins; but if any matter
arises ex improviso, which no human ingenuity can foresee, on the part
of a defendant in a civil suit, or a prisoner in a criminal case, there seems
to be no reason why the matter which so arose ex improviso may not be
answered by contrary evidence on the part of the Crown.”

The court held that as in that case the evidence sought to be adduced
in rebuttal was only marginally relevant they would not interfere with
the judge’s exercise of his discretion to admit it. All evidenct in the
possession of the Crown which is clearly relevait to the issues must be
adduced as part of the prosecution’s case and cannot properly be
admitted after evidence for the defence: R. v. Levy and Taif™® It is
submitted that the court had in mind that there are many cases where
evidence in the possession of the Crown becomes of much greater
relevance and importance once the defence has been revealed. The test

) ;“;Mu v. Davies, 1 Cr. & M. 464; Wright v. Wilcox, 9 C.B. 650; Penn v. Jock, L.R.
& Shaw v. Beck, 8 Exch. 392.
€ Doe v. Bower, 16 Q.B. 805; Budd v. Davison, 29 W.R. 192,
$ Barker v. Furiong, supra; Rogers v. Manley, 42 L.T. 885.
7 Bigsby v. Dickinson, 4 Ch.D. 24; Budd v. Davison, ante; Wright v. Wilcox, 9 C.B.

# R.v. Stimpson (1826) 2 C. & P, 418. Further illustrations are set out at § 1617 of the
B000R, 4 Whsaiey (1915) S DoL1. T2, per conbs scc Brigss v. Aymiworch (1438)3
299, R. v, JL.J. 332; per contra see Briggs v.

R.168; R. v, Briggs (1839)2M. & R. 135.'

9 C. & P. 129, 139, adopted in R. v. Harris (1927) 20 Cr.App.R. 86, 89; R. v.
'cMahon (1933) 24 G.Amk. 95,97, R. v. Liddle (1928) 21 Cr.App.R. 3,13;and R. v.

1940) 2 Cr.App.R. 168, 172. The rule was ied more recently in R. v. Cleghorn

2 Q.B. 584 and R. v, Joseph (1971) 56 Cs.App.R. 60.
1966) 50 Cr.App.R. 198,
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33-94 CH.33—RuULES OF EVIDENCE RELATING TO COURSE OF TRIAL

would appear to be whether it was reasonable for the Crown not to have
called that evidence as part of its case on the grounds that it was only
“marginally, minimally, or doubtfully relevant.’””! As to how the rule
applies when the judge calls a witness, see § 33-95 below.) Lord
Goddard commenung, on the rule laid down by Tindal C.J., said that
it is probably in wider language than would be used at the present day.
“In Crippen” the court said in terms that they did not propose to adopt
the language of that judge and they considered that the rule laid down in
these terms might in some cases place an unfair burden on counsel for
the prosecution and that it was a question for the judge ... to
determine in his discretion whether the evidence, not having been
tendered in chief ought to be given as abetting evidence.””# The Court
of Appeal in R. v. Milliken™ described Lord Goddard’s observations as
a valuable pronouncement upon this sometimes unnecessarily thorny
topic.” In Milliken” the trial judge’s ruling to allow an application to
call evidence in rebuttal was upheld. Winn L.J. said’® “Where the
evidence sought to be introduced in rebuttal is itself evidence probative
of the guilt of the defendant and when it is reasonably foreseeable by the
prosecution that some gap in the proof of guilt needs to be filled by
evidence called by the prosecution, then generally speaking the court is
likely to rule against the closing of any such gap by rebuttal evidence;
but . . . the evidence here was not evidence in any sense probative of
the guilt of the defendant, since it really consisted of no more than
denials of the accusations of conspiracy and concoction of the charge
made by the defendant in his own evidence . . . the evidence was to
disprove the truth of the defence which itself consisted of an affirmative
attack upon the credibility and honesty of the police officer.” Semble
that this decision does not offend against the rule prohibiting contradic-
tion on collateral matters (§ 33-83) because the matters alleged
amounted to bias. Otherwise the defence should not have been allowed
to prove them where proceedings are not upon indictment the general
principles set out in the authorities will, of course, apply. In trials upon
indictment, the calling of evidence in rebuttal of alibis is now governed
by the Criminal Justice Act 1967, 5.11 (see § 33-14, ante).

It was assumed in R. v. Campbell®® on the authorities that evidence to
rebut relevant statements of fact arising ex improviso introduced for the
first time in an unsworn statement from the dock, can in appropriate
circumstances be rebutted by the Crown. It is submitted that the
assumption is correct. See § 33-99, post, for the authorities.

The defendant is less often entitled to give rebutting evidence since,

'"'vazz Tait, aue,lt
ZInR. v 195 LQB
”;1911)50
Lord Goddard mRvam-uc%C:AppRlﬁ 19.
1969) 53 Cr.App.R
id. Atp. 334.
Ame
:Am.ut 333
See also mR [1963]103857867868refereneeto¢nui33—27

{826]




EVIDENCE IN REBUTTAL 33-95

knowing the witness’s statements or depositions, he can give it in
defence. As in civil cases, however, the judge may, when the interests of
Justxcglrcqmre it, admit evidence in rebuttal although it was available in
chief.

Where a rebuttal of relevant cvndence has been 1mproperly refused in

a civil case, a new trial may be granted.®? Sembie that in a summary trial
of a criminal case this would give the prosecution the right to appeal by
case stated. Rebuttal of irrelevant evidence will not be allowed.®*

For the principle that the prosecution should call the evidence on
which it intends to rely before the close of its case and omission to call
technical evidence, sée § 33-26 ante.

7 —EXAMINATION BY JUDGE AND JURY, RE~CALLING WITNESS

A judge may put all such questions to a witness as the interests of 33-95

justice require®; and these questions may be based, not only on matters
arising in the case, but on his own local or scientific knowledge % It is
not sufficient for him to rely on a document, the contents and source of
which are unknown to the parties, and merely ask explanation of some
of the statements in the document.® Although he is entitled to use his
discretion, it is undesirable that he should interrupt examination in chief
by questions which amount to cross-examination,®” nor should be put
questions which suggest that he, the judge, is satisfied that the prisoner
is guilty.® Nor by his intervention should the judge deprive the
defendant of the opportunity of developing his defence under the
guidance of his counsel.’® The Court of Appeal will not interfere
directly on the ground that the judge has been guilty of discourtesy,
even grave discourtesy, to counsel,” but will do so4f the conduct of the
judge amounts to “‘an invitation to the jury to disregard what was being
said and active, positive interference with counsel in pursuit of his
task.”! In a later case,”? the Court of Appeal quashed a conviction

SR v Crippen [1911] 1 K B. 149; R. v. Smith, 11 Cr.App.R. 230. .

& Maclaren geDLvu L .R. 372, PP

© R v. Cargill [[1913 2K.B. 271. .

% R.v. Hopper|1915] 2K .B. 431; R. v. Remnant, Rus. & Ry. 136, R. v. Wasson, 6 C. &
P. 653; R. v. Jameson, Tunes,J 241896RvCau: 936 25CrA .R. 204; R.

v. Clewer (1953) 37 Cr.App.R. 204, R. v. Hamilton [1969] .R. 486 (C.A.); R v.
Hickman, dud 1502 This statement of the law appearing in tbe Eleventh Edition of
Phipson at § 1561 was apfroved wglthc Court of A al in R. v. Fotheringham [1975]
Crim.L.R. 710; 119 S.J. 613, in which the judge’s direction that a co-defendant giving
evidence for the tion who said he cou! not remember what happened next be
mwn a statement which be had made to the police 22 days after an offence of rape, was

o R.v. Antrim [1895] 2 1r.R. 603; cf. Shornt v. Robinson, 63 J.P. 295.
.X7 Archiecs’ Regisratin T Tribunal [1945] 2 AUE K. 131,

$ R. v. Cain A& 204, 205; R. v. Gilson, 290rAng 174, 181;
Baleman31CrA RVW l965CnmLR609 MSVNCB 1957]
2Q.B. 55RV 1953! CI’A R37 vPerk.s‘[l973]CrlmLR388Rv
Browning and 5

=R. 8 e (1931) SR 112

RvGumung[lS’anmL . 592.

% R. v. Piophopoulos [1968) Crim.L.R. 52; R. v. Leggett and Others [1970] 1 Q.B. 67.
"R v , ante; R. v. Clewer, ante. R. v. Wilson [1979) R T.R. 57 (C.A ).

% R. v. Hulusi; R. v. Purvis (1973) 58 Cr.App.R. 378. or another recent example, see
RvBmwnmgmethmThehmesSeptc T 14, 1976 in which the Court of Appeal
heldthattbc)udged:dnoldepmﬁ'om proper province.

(827]
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14 Chap. 140 ENVIRONMENTAL ASSESSMENT Sec. 18 (12)

the approval of the Lieutenant Governor in Council, make
rules governing such practice and procedure and the exercise
of its powers in relation thereto and prescribe such forms
as are considered advisable.

Sonduct of. (13) The chairman may, in writing, authorize less than a

lmsthan ©  quorum of the Board to conduct a hearing and the member

quorum or members conducting the hearing shall have all the powers
of the Board for the purposes of the hearing.

Sedversat _(14) No member of the Board shall participate in a decision

bearingto = of the Board pursuant to a hearing unless he was present

Bicsen throughout the hearing and heard the evidence and argument
of the parties and, except with the consent of the parties,
no decision of the Board shall be given unless all members so
present participate in the decision.

Do ma%ss _ (15) For the purpose of proceedings before the Board, the

repre. vo  Board may appoint from among a class of parties to the
proceedings having, in the opinion of the Board, a common
interest, a person to represent that class in the proceedings, but
any other member of the class for which such appointment
was made may, with the consent of the Board, take part in
the proceedings notwithstanding the appointment.

Mo o (16) The Minister is entitled, by counsel or otherwise, to

take part in take part in proceedings before the Board.

Giving of (17) The Board shall give a copy of its decision together
with written reasons therefor to the Minister, to the parties,
or where an appointment has been made pursuant to sub-
section (15), to the appointee on behalf of the class, and to
such other persons as have made written submissions pursuant
to subsection 7 (2) and to the clerk of each municipality in which
the undertaking is being or will be carried out.

X‘L‘e‘iﬁm 1 (18) No decision of the Board is effective until it becomes

effective  final pursuant to section 23.

Decisions, (19) No decision, order, direction, resolution or ruling of

Boardnot  the Board shall be questioned or reviewed in any court and

tu‘t:‘)ectt,o . .

review no proceeding shall be taken in any court by way of

injunction, declaratory judgment, certiorari, mandamus, prohi-
bition, application for judicial review, guo warranto, or otherwise
to question, review, prohibit or restrain the Board or any of its
decisions, orders, directions, resolutions or rulings.

ngli(;ﬂ]iggoﬁ (20) Except as otherwise provided in this Act, the Statutory

v

C. 484 Powers Procedure Act applies to the proceedings of the
Board. R.S.0. 1980, c. 140, s. 18.
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Sec. 15 (2) STATUTORY POWERS PROCEDURE Chap. 484 45

(c) does any other thing that would, if the tribunal had
been a court of law having power to commit for
contempt, have been contempt of that court,

the tribunal may, of its own motion or on application of a
party to the proceedings, state a case to the Divisional Court
setting out the facts and that court may, on application on
behalf of and in the name of the tribunal or by such party,
inquire into the matter and, after hearing any witnesses who
may be produced against or on behalf of that person and after
hearing any statement that may be offered in defence, punish
or take steps for the punishment of that person in like manner

- as if he had been guilty of contempt of the court. R.S.O.

1980, c. 484, s, 13,

14.—(1) A witness at a hearing shall be deemed to have Protection
objected to answer any question asked him upon the ground ' "'"**%
that his answer may tend to criminate him or may tend to
establish his liability to civil proceedings at the instance of the
Crown, or of any person, and no answer given by a witness at
a hearing shall be used or be receivable in evidence against
him in any trial or other proceedings against him thereafter

taking place, other than a prosecution for perjury in giving
such evidence.

(2) A witness shall be informed by the tribunal of his right ('}gs:; 0 er
to object to answer any question under section 5 of the

Canada Evidence Act. R.S.0. 1980, c. 484, s. 14, 5%5:.0 1970,

15.—(1) Subject to subsections (2) and (3), a tribunal may Whatis
admit as evidence at a hearing, whether or not given or pro- evidence at a
ven under oath or affirmation or admissible as evidence in a hearing

court,
(a) any oral testimony; and
(b) any document or other thing,

relevant to the subject-matter of the proceedings and may act
on such evidence, but the tribunal may exclude anything
unduly repetitious.

(2) Nothing is admissible in evidence at a hearing, Whatis
inadmissible
in evidence
(a) that would be inadmissible in a court by reason of &t hearing

any privilege under the law of evidence; or

(b) that is inadmissible by the statute under which the
proceedings arise or any other statute.
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Chap. 484 STATUTORY POWERS PROCEDURE Sec. 15(3)

(3) Nothing in subsection (1) overrides the provisions of
any Act expressly limiting the extent to or purposes for which
any oral testimony, documents or things may be admitted or
used in evidence in any proceedings.

(4) Where a tribunal is satisfied as to their authenticity, a
copy of a document or other thing may be admitted as evi-
dence at a hearing.

(5) Where a document has been filed in evidence at a hear-
ing, the tribunal may, or the person producing it or entitled to
it may with the leave of the tribunal, cause the document to
be photocopied and the tribunal may authorize the photocopy
to be filed in evidence in the place of the document filed and
release the document filed, or may furnish to the person pro-
ducing it or the person entitled to it a photocopy of the docu-
ment filed certified by a member of the tribunal.

(6) A document purporting to be a copy of a document
filed in evidence at a hearing, certified to be a true copy
thereof by a member of the tribunal, is admissible in evidence
in proceedings in which the document is admissible as evi-
dence of the document. R.S.0. 1980, c. 484, s. 15,

 16. A tribunal may, in making its decision in any proceed-
ings,

(a) take notice of facts that may be judicially noticed;
and

(b) take notice of any generally recognized scientific or
technical facts, information or opinions within its
scientific or specialized knowledge. R.S.0. 1980,
c. 484, s. 16.

17. A tribunal shall give its final decision and order, if
any, in any proceedings in writing and shall give reasons in
writing therefor if requested by a party. R.S.0. 1980,
c.484,s. 17.

18. A tribunal shall send by first class mail addressed to
the parties to any proceedings who took part in the hearing, at
their addresses last known to the tribunal, a copy of its final
decision and order, if any, in the proceedings, together with
the reasons therefor, where reasons have been given, and
each party shall be deemed to have received a copy of the
decision or order on the fifth day after the day of mailing
unless the party did not, acting in good faith, through
absence, accident, iflness or other cause beyond his control
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O. Reg. 4/88

all other parties to the hearing and provide an oppor-
tunity for parties to comment on its admisaibilit)

(4) For the purposc of sllowing persons who an
unable to attend the hearing during the day o give
their views on an application, the Board ma) hold onc
ot morr evening sessions dunng the course of the
hearing O. Reg 4/8K, 1. 40

Order of Presentation

47. Evidence at a hearing shall be presenied by
parties as the Board may direct and, in the absence of
any such direction in the following order:

m the applicant;

(2) those parties represented by counse! in sup-
port of the proposal, beginning with federal
and provincial government agencies, then
municipal corporations, intervenor groups
and individual parties;

(3) those parties not represented by counse! in
support of the proposal;

(4) those parties represented by counsel opposing
the proposal, beginning with federal and
provincial government agencies, then
municipal corporations, intervenor groups
and individual parties;

(5) those parties not represented by counsel
opposing the proposal;

(6) those parties, such as regulatory bodies, that
do not take a position in support of or in
opposition to the proposal;

(7) the Board's witnesses, if any; and
(8) the applicant, in reply. O. Reg. 4/88, 1. 47,

48. Parties shall examine, cross-examine and re-
examine witnesses as the Board may direct and, in the
absence of any such direction in the following order,
but with the order rotating in accordance with which
party is presenting evidence:

(1) the applicant;

(2) those parties represented by counsel in sup-
pont of the proposal;

(3) those parties not represented by counsel in
support of the proposal;

(4) those parties represented by counse! opposing
the proposal;

() those parties not represented by counsel
opposing the proposal;

{(6) those parties, such as regulatory bodies, that
do not take a position in support of or in
opposition to the proposal;

1
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(7} the Board's counsel, if any; and

(8) the applicant, in re-examination O. Reg
a8y, r. 4K

PART IN—ADDITIONAL PROVISIONS
Board Counsel!

49. The Board may appoint and direct its own
counse! to

(1) advise the Board on matters of law and pro-
cedure and on such other matters as the
Board requests;

(2) conduct the examination-in-chief of Board-
appointed withesses if the Board bas retained
such witnesses:

(3) cross-examine witnesses; and

¢{4) provide liaison with counse! acting on behalf
of parties, and parties that are unrepresented
by counsel. O. Reg. 4/88, r. 49.

Argument end Submissions

§0.—(1) The Board may order written argument to
be submitted by the parties in addition to or in lieu of
oral argument.

(2) All parties shall be given an adequate opportu-
nity to respond to any written arguments and/or writ-
ten submissions.

(3) In both written and oral argument, facts or
quotations from the oral evidence on which the argu-
ment is based are to be referenced with the transcript
volume and page number, if transcripts are available
and, if the fact or quotation is from documentation
filed as an exhibit, the exhibit number and page.

(4) Parties should, at the time of delivering argu-
ment, make known to the Board any terms and condi-
tons they would like the Board to attach to any
approval. Copies of draft terms and conditions should
be distributed to other parties before argument is deli-
vered. O. Reg. 4/88, 1. $0.

Effect of Order

§1. Any Board Order is effective from the date
upon which it is pronounced orally or upon which it is
signed, whichever is earlier. O. Reg. 4/88, r. 51.
Reports end Decisions

82.—(1) After every bearing of the Board, a report
or decision shall be provided by the Board.

(2) Tbe Board's report or decision shall include
reasons for its recommendations or decision.
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Hior Courr.  Boop v. Davisox.—Sxar v. Houss Proraery INvasTaant CoMPANY (Lixrrxp). Hiex Couvgr,

—r

cannot feel that I am called upon, in order to provide
for her, to force the sale of this estate, which I cannot
restore to the infant when once sold,

Itis argued that the family have always wished this
eatate to be sold. But the conduct of the last marguis
seems inconsistent with any such wish, For the purpose
of buildiog 8 new mansion at Bayham, he procured au
Act of Parliament giving power to raise £50,000, to be
repaid by annual paywents, As to the £10,L00 which
is said to be wanted for putting farm buildings and
farm houses in repair, no doubt both the trustees will
concur in selling 8o much as may be necesdary for that
purpose ; but why, because £10,000 is wanted, I should
sell properéy to the amount of £190,000,1 do not see.
The case wholly fails in establishing the bpecessity for a
sale. There will be o order on the summons.

No order made.

Bolicitors, Nicholl, Manisty, & Co; Capron, Dalton,
Hitchine, & Brabant,; Farrar, Ouvry, & Co.

Ch‘?”c i’f"} Nov. 25.

Brop v -Divisox. _
Draclice—Further evidence—Scientific witnesses.

A judge may af any perigd_tn a case allow Jfurther
evidence do be called by either party for khis own salis-
Jaction, even though it ia doubl/ul whether ¢t is admisaible
on the request of the party desiring it as of right.

This action wae to enforce the execution of the lemse
of 8 house called Trentham House, in Twickenham
Park, which the defendant had sgreed to take from the
plaintiffe for 8 period of twenty-one years, determinable
at the end of seven or fourteen years,

The defence set up by the defendant was that a mie-
representatior had beer made to him on the subject of
the drainage of the house, which had been stated to him
by the plaintiff, Mr. Budd, to be very good.

The defendant alleged that shortly after be had begun
to reside in the house he found the drainage so bad and
ineffective as to render it unfit for residence.

At the trial of the action, which occupied several days,
a large amount of vivé voce evidence on the subject of
the drainsge was given on each side, and among others
the defendant cualled several scientific witneeses in
support of his case. On the conclusion of the defend-
ant’s case the counsel for the plaintike applied for leave
to adduce sclentific evidence to rebut the evidence of the
experts who bad been called by the defendant’s counsel,
This application was opposed.

Higgins, ¢.C., and Ballen, for the plaintific —The
Gourt of Appeal, under the Judicature Acts, ord. 58, r. 5,
has power to admit further evidenoce, and @ fortiori this
muet be within the power of the court of firat instance.
We were taken by surprise by the scientific evidenee
which the dcfendant has put in. We are, therefore,
entitled to csli rebutting evidence. Such furtber
evidence was admitted i the cases of Wright v. Wilicox,
8 C. B. 65U: Bogers v, Manley, W. N. 188C, p. 106,
Bigsby v. Dickiuson, 25 W, R, 8%, L. R, 4 Ch, D. 24.

Fearson, (.C., and Taughar Hawkins, for the defend.
ant.—Bigshy v, Dickinson ic in our favour, ae it shows
that furiber evidence can ouly be allowed in & case of
eurpriee, whick does not exis{ here. Our case was sl
along that the Grainage was defective. Rex v, Hilditch,

They,also referred to Rosooe's Nial Prius, 14th ed,, p,.
270.

Higgins, Q.C., replied,

Mauxs, V.C,—1t is difficult in these cases to lay downy
avy rule. I am not altogether prepared to say that
Mr. Justice Taunton’s opinion, emivent though he was,
would be accepted on this mattor at the present day. ]

.thick that, vary strielly speaking, the plaintiffs hagq
.Bufficient fiotice of the defendant's case, but I thigk
‘they were not altogether prepared for the mass of scien.
tific evidence which has been called. I feel myeelf in
very great difficulty on the soientific ovideuce. I there-
fore come to the oonclusion that it is doubtful whethep
the plaintiffs are eatitled to oall further evidence or not,
but that there is no doubt the judge may allow them to
b do o to assist himself, It will gre assist me to

furjher gxidence, and I s therefore allow the plain.
tiffs to call a scientific Witheas, a5 They QEBTFE ===

Pearson, Q.C—1f that ie so, I shall also ask to bs
allowed to call a further witness to rebut the evidence of
the one to be called by the plaintiffs,

Mauns, V.C,—I cannot in fairness refuse that re..
quest. -

Subsequently it appeared that the propased new wit-
neseer would not be able to attend at once, and that if
called the case would be much delayed. It was therefors
arrapged to proceed without them.

Bolicitors for the plaintiffs, Anderson & Sone.
Bolicitors for the defendant, Farrer, Ouvry, & Co.

Chan. Dir. .
Y.C.H. } Norv. 20,
SEAE 2. Housk PRoPERTY INvEsTMENT CoMPaNTY

(LaMiTED).

Leqae—Covenant not to assign without conseni—* Such
consent not to be unreasonably withheld " — Covenant
or qualification— Action for $njunction or damages —
Demurrer.

4 lessec covenanded with o lessor wol o aasign the
demised property without the consent in writing of the
levsor, * but such cunsent not ¥o be wureasonably witihell."

The lessor withheld his corsent to the granting of an
underlease of the premises.

The leasse brought an aclion for ab snjunction or
damages.

Thelessor demurred, on the ground éhal there was no
covenant or contract binding him fo grant the lcence
clainied,

Held, that there was no covenant by dhe lessor nol to
unreasonably withhold his consent, but that if (ke ocou-
sent should be unreasonally withheld, the leases would b
at liberty o asngn without the leasor's oonseant,

Demurrer.

By an indenture of lease. dated thre 14th of Julr,
1876, and made between Wm. Nunn of the cue parf.
and Ebepezer Sear, the plaintiff, of the other part,
s piece of land wits the boumse and shop thereot.
knowrn af No. 2, The Pavement. Iivelauc. Feck-
bamr, were demised by the =sid Wm. Nunrn
the plaintifi, his executers, wdministraiaTe. ani‘z
assigns, from the 29th of Bepiember, J1RTY, for

6 C. & I'. 299, eLows that evidence, whick ir mereiy con-
firmatory of tke plaintiff's case, is not admissible eubwe~
gquently.  In that cmse Mr. Justicc Teunton eaye,
.

]

1

P Whetever ik o confirtnetion of the origiuul case canuot |
" be givew ac evitence iu reply.” j

the term of twenty-mine years, determinablc at the
expiratio: of the feest peven or fourteer "\-enrf‘ o}
the snid term nt thereiv meptioned, ut the year'y reni o
L8y bi., and eubject to the Jessee's coVERADL: "."erf":
expresscd ; and the plaintift thereby covenguted with in
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A Tn the same judgment, he goes on to deal with proceesions, which he says (8):
*, . . may use the streete for passage on lawful occasions and for lawful
objects; and provided the user is reasonable there is no nuisance,”

That oase is valuable as setting out the true position, as this court understands it,
after reviewing the previous cases. Unfortunately in the present case, as I have
B already said, there was no direction to the jury as to the question of reasonableness
or unreasonablensss. It may well be that, on a proper direction, the appellant
would, all the same, have been convicted, but the question was really withdrawn
from the jury, they being told that if, in fact, there was physioal obstruction, that
oonstituted nuisanoce, and that the appellant, if he inoited it, was guilty, The court
feels that this is & oase in which they are unable to apply the proviso to s. 4 (1)
c of the Criminal Appeal Act, 1807, (8). It follows that, in their view, since there
was a material misdirection aa to the law, this appeal must be allowed and the

conviction quashed.
Appeal allowed,

Solicitors: B. M. Bimberg (for the appeliant); . Solicitor, Metropolitan Police

(for the Crown),
D {Reported by N. P. MeTCcALYE, E8Q., Barrister-at-Lavw.}

NOTE.

E NOBLE v. NOBLE AND ELLIS.

[ProBATE, DIVORCE AWD ApMIRALTY DIvisiow (Scarmen, J.), July 2, 3, 4, 5,
8, 8, 10, 11, 1863.]
Divorce—Collusion—Evidence—Leave to oall witness afier evidence closed—
F Respondent wife alleging collusion between petitioner and co-respondent—
Witnesses on collusion were petitionsr and a witness from his solicitor's
office—Co-respondent did not enter appearance and did not give evidence—
Application by wife to call co-respondent—Court's duty to investigate tssue
~Matrimonial Causes Act, 1950 (14 Geo. 6 c. 25), e. 4.
[ As to adducing further evidenoce after close of case, see 15 HarLssurY's Laws
G (3rd Edn.) 271, 272, para. 405. As to the divoroe court’s duty to inquire into
existence of collusion, see 12 HarsBURY'S LAWS (3rd Edn.), pp. 201, 202, para. 575.
* For the Matrimonial Causes Act, 1950, a. 4, see 20 HalLsBURY's BTATUTES
{2nd Edn.) 304.]
Trial.
This was an application at the hearing of a divoroe suit brought by the husband
H against the respondent wife raising issues of eruslty and sdultery. In the course
of cross-examination of the petitioner it appeared that there might have been
e collusive bargain between the husband and the co-respondent as to evidenoe
of adultery against the wife. After the argumenta of oounsel on the question of
oollusion were finished, the wife applied for leave to call the co-respondent.

I Elwyn Jones, Q.C., and S. J. Waldman for the husband, the petitioner.
J. T. Molony, Q.C., J. Jackson and J. C. J. Tatham for the respondent wife.
SCARMAN, J., gave the following ruling on the application: I think that
it is necessary for the court to rule formally on this application which is made
not only after the conclusion of the evidence but &t the fifty-ninth minute of the
eleventh hour. It is made, indeed, after the oonclusion of speeches for those
partiss who have been represanted at the hearing, and it is neceesary, I think,

{8) [1903] 3 LR. at p. 89, (9) 6 Harasvsy's SraTuTes (Ind Edn.) 929.
\
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in order to understand this application, to refer, however ahortly, to the pleadings. A

This is a suit which at the commenocement of the hearing was conoerned with
issuee of oruelty snd sdultery alleged by & husband against the wife, and issues
of cruelty and adultery alleged by a wife against 8 husband, The co-respondent
was served, but I think that it is right to say, entered no appearance. If he did
enter an appearance he oertainly has taken no part in the suit. It appeared in
the oourse of the cross-examinstion of the petitioner that it was possible that a
oollusive bargain had been reached between the petitioner and the oo-respondent
as to the providing of evidenoe of adultery against the respondent wife. That
being 8o, counsel for the respondent wife sought and obtained leave to amend his
answer by alleging collusion between the petitioner and the co-respondent, and the
amended answer is now on the file. At the conclusion of the hearing of the evi.
dence, the evidence before the court on the issue of ocollusion consisted of the
evidenoce of the petitioner himself and the evidence of a solicitor who was in the
employment of the solicitors instructed on Behslf of the petitioner. No evidence
was called by the respondent. Efforts had been made to persuade or induce the
oo-respondent to attend oourt to give svidence, but those efforts failed, and the
oourt considered that, since the oo-respondent was not a compellsble witness, it
would be wrong to use the ultimate procees available for compelling his attendance, D

I have heard arguments from petitioner’s oounsel and respondent’s counsel
on the issue of collusion, and, indeed, those arguments were concluded when the
hearing entered its final stage this moming with the concluding part of counsel's
address on behslf of the petitioner, he having substantially concluded his sub-
missions on the issue of collusion, It is, therefore, at the very, very end of this
case that junior counsel for the respondent now makes an application to call
the co-respondent who, I am told, is present in court.

I think that this application raises in acute form the extent of the duty of the
oourt as set out in 8. 4 of the Matrimonial Causes Act, 1950. By sub-s. (2) of 5. 4
it is provided:

¢ If the court is satisfied on the evidence that—(a) the oase for the petition
has been proved; and [omitting immaterial words] (c) the petition is not
presented or prosecuted in collusion with the respondent or either of the
reepondents; the court shall pronounce a decres of divoroe, but if the court
is not satisfied with respect to any of the aforesaid matters, it ahall diamiss
the petition:...”

Thus 8. 4 places on the court, in cases where the facts warrant investigation, a

_duty to inqguire (1). It is plain, in my judgment, that such facts as have been

revealed to the court warrant investigation of the issue of collusion in this case.
If I were sitting merely a8 an umpire between oonflicting parties I would have
said that it was far too late to aooede to the application to call the oo-respondent,
but in the beet sense of the term I am an jnquisitor and it seems to me that I
must, in compliance with my duty to inquire, allow this lication.

“The oo-respondent . He will be told of the existenoe of his
privilege and I shall inquire of him whether he desires to exercise that privilege. If
he is content to waive the privilege then I see no reason why the croes.examinsation
of counse] for the petitioner should necessarily be limited to the issus of ocollusion.

Leave granted.
Bolicitors: Sydney Silverman (for the husband); Clintons (for the wife).
[Reported by A. T. HooLaBaN, Esq., Barrister-at-Law.)

{1) Beotion 4 (1), so far as material, reads: * On a petition for divoroe it shall be the
dntyoft.beoourt.toinqnha,-ofuuitmoonnblxun,mwthefuudkgodmdvbem

. . . any ocollhmion exists batween the parties . .
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fCOURT OF APPEAL)
Regina v. Campbell
ARNUP, MARTIN aND 10ts NOVEMBER anp
LACOURCIERE, JJ.A. 21sr DECEMBER 1977,

Criminal law — Defences — Provocation — Charge of attempted murder —
Whether provocation defence to attempted murder reducing offence to at-
tempted manslaughter — Whether provocative conduct on part of vietim factor
in determining whether accused had requisite specific intent for offence of at-
tempted murder — Cr. Code, 5. 215,

Criminal law — Homicide — Attempted murder — Whether provoeation de-
fence to atiempted murder reducing offence to attempted manslaughter —
Whether provocative conduct on part of victim factor in determining whether ac-
cused had requisite specific intent for offence of attempted murder — Cr. Code, s.
215.

Provocation is not a defence to a charge of attempted murder so as to reduce the
offence to one of attempted manslaughter. Assuming that attempted murder in-
volves the intent to do that which, if death ensued, would constitute murder, pro-
vocation would be a defence to attempted murder if an unprovoked killing were an
easential element of the offence of murder. However, absence of provocation is not
part of the actus reus of murder. Rather, the defence of provocation as defined by s.
215 of the Criminal Code exists with respect to a charge of murder even though all
the elements of the definition of murder have been established. Moreover, the lan-
guage of 8. 215 is consistent only with the defence of provocation being limited to
reducing murder to manslaughter. However, although the defence of provocation,
where it applies, is based on the loss of self-control caused by the provocation and
not on its negativing the intent requisite for murder, there may be cases where the
conduct of the vietim amounting to provocation produced in the accused a state of
excitement, anger or disturbance as a result of which he might not contemplate the
consequences of his acts and might not, in fact, intend to bring about those conse-
quences. Thus in some cases the conduct of the victim might be a relevant piece of
evidence on the issue of intent whether the charge be murder or attempted murder.
In this sense, however, provocation does not operate as a defence but rather as a rel-
evant item of evidence on the issue of intent.

[Lajoie v. The Queen (1978), 10 C.C.C. (2d) 818, [1974) 1 S.C.R. 899, 33 D.L.R. (8d)
618, consd; R. v. Newman, [1948] V.L.R. 61; R. v. Spartels, (1958] V.L.R. 194; R. v.
Smith, [1964] N.Z.L.R. 834; A.-G. Ceylon v. Perera, [1953] A.C. 200; Lee Chun-Chuen
v. The Queen, {1963] A.C. 220; Holmes v. Director of Public Prosecutions, [1846] A.C.
588; R. v. Cunningham (1958), 48 Cr. App.R. 79; R. v. Falla, [1964] V.R. 78; R. v.
Laga, {1969] N.Z.L.R. 417; R. v. Jack (1970), 17 C.R.N.S. 38; R. v. Bruzas, [1972]
Crim. L.R. 367, refd to) '

Criminal law — Defences — Self-defence — Charge of attempted murder —
Excessive force in self-defence not defence to charge 8o as to reduce offence to
attempted manslaughter — Quaere, whether excessive force reduces murder to
manslaughter.

[R. v. Barilla (1944), 82 C.C.C. 228, [1944] 4 D.L.R. 344, [1944] 8 W.W.R. 305, 60
B.C.R. 511; R. v. Howe (1960), 100 C.L.R. 448; Linney v. The Queen (1977), 82 C.C.C.
(2d) 294, 73 D.L.R. (3d) 4, [1977] 2 W.W.R. 158, 18 N.R. 217; Palmer v. The Queen,
[1971] A.C. 814; R. v. Falla,[1964] V.R. 78, refd to]

Criminal law — Evidence — Witnesses — Rule against previous consistent
statements - Exceptions — Recent fabrication — Whether counsel may elicit
from Crown witnesses previous consistent statements by accused prior to ac-
cused testifying, in anticipation of allegation of recent fabrication.

24—170.R. (2d)
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Criminal law ~ Evidence — Witnesses — Rule against previous consistent
statements — Exceptions — Recent fabrication — Nature of exception —
Whether accused may testify as to previous consistent statements prior to
Crown’s express allegation in cross-examination of recent fabrication —
Whether cross-examination of accused as to improbability of entire story consti-
tutes allegation of recent fabrication,

The accused was charged with the attempted murder of his wife. The accused and
his wife lived in the United States and she testified that they drove to Canada and
when they left the car the accused shot her several times and then poured gasoline
on her and set fire to her. The accused testified that in fact his wife was attempting
to kill him and that while she held a gun on him she threw gasoline at him, some of
which blew back on her and was ignited by a cigarette in her mouth. He then ob-
tained hold of the gun and fired blindly not intending to kill her. During the
Crown's case counsel for the accused sought 1o elicit from a Customs officer and a
police officer that the accused had told this same story shortly after the incident.
Defence counsel also undertook to call the accused. This cross-examination was not
permitted although the accused in testifying was permitted to relate these conver-
sations. As well, the accused was not permitted to call these witnesses after he had
testified. On appeal it was argued that this evidence and the cross-examination was
admissible to rebut an allegation of recent fabrication by the accused. On appeasl by
the accused from his conviction, held, the appeal should be dismissed.

The trial Judge was correct in refusing to permit cross-examination of the
Crown's witnesses as to prior consistent statements by the accused. As a rule such
statements are inadmissible in the absence of the applicability of an exception, such
as the exception which permits evidence of prior consistent statements to be given
in evidence to rebut an allegation of recent fabrication. An express allegation of re-
cent fabrication in cross-examination is not required before the exception becomes
operative. A suggestion that the accused’s story was recently contrived may arise
implicitly from the whole circumstances of the case. In such a case counsel may
properly anticipate the allegation of recent fabrication in cross-examination and ex-
amine the accused in chief with respect to previous statements to other persons
prior to his being cross-examined. However, such statements may not be elicited
during the Crown’s case in order to rebut an anticipated allegation that the
accused'’s evidence, not yet given, will be a recent fabrication, on the understanding
that in fact the accused will testify. The accused remains free to alter his instruc-
tions to counsel, or to change his mind with respect to testifying. Such an extension
of the exception is unwarranted, would be destructive of an orderly trial and might
be productive of mistrials if the accused did not testify.

The trial Judge also did not err in refusing to allow these Crown witnesses to tes-
tify as to the accused's prior consistent statements, after he had testified. In this
case the accused was cross-examined with a view to showing the improbability of
his story. The fact that a witness's whole story is attacked does not itself constitute
an allegation of recent fabrication 80 as to make the exception operative, The appli-
cation of the exception is generally a matter of discretion by the trial Judge and it
could not be said he erred in this case.

Finslly, as the exception did not apply in this case, logically the accused ought not
to have been permitted to testify in examination-in-chief as to his prior consistent
statements. But this error was to the accused’s benefit and could not be the subject
of complaint on appeal.

[Nominal Defendant v. Clements (1960), 104 C.L.R. 476, consd; R. v. Giraldi
(1975), 28 C.C.C. (2d) 248,[1975] W.W.D. 166; R. v. Racine (1977), 82 C.C.C. (2d) 468;
R. v. Wannebo (1972), 7 C.C.C. (2d) 266, [1972] 5 W.W.R. 872; R. v. Oyestku (1971), 56
Cr. App. R. 240; Foz v. General Medical Council, [1960] 1 W.L.R. 1017; Lucas v. The
Queen, [1963] 1 C.CC. 1, [1963] S.C.R. vi, 89 CR. 101; R. v. Pappin (1970), 12




REGINA V. CAMPBELL 675

C.RNS. 287?12. v. Hughes et al. (1942), 78 C.C.C. 805, [1942] 4 D.L.R. 535, [1842] 3
W.W.R. 480, 58 B.C.R. 189, refd to]

Criminal law — Trial — Charge to jury — Reasonable doubt — Direction to
jury that case for Crown must “carry a high degree of probability” and that case
proved if leaves only "remote possibility” in accused's favour — Whether consti-
tutes misdirection — Whether reasonable doubt may be founded on reasonable
poasibility — Whether curative provision may be applied on appeal from convic-
tion — Cr. Code, 8. 613(1)(b)(iii).

A direction to the jury with respect to the burden of proof on the Crown that “the
degree of cogency need not reach certainty, but it must carry a8 high degree of
probability” and that “if the evidence is so strong against 8 man as to leave only a
remote possibility in his favour which can be dismissed with the sentence ‘of course
it ie possible but not in the least probable’, the case is proved beyond reasonable
doubt” eught not to be given. There is a danger that such a direction may mislead
the jury by leading them to believe that a high degree of probability of guilt is
proof beyond & reasonable doubt and lead the jury to eonsider that a reasonable
doubt must be founded on probabilities as opposed to possibilities, whereas reason-
able poseibilities in the accused's favour may give rise to a reasonable doubt. How-
ever, where the jury is also directed on several occasions that they must give the ac-
cused the benefit of a reasonable doubt and it is clear that, viewing the ¢ in its
entirety, the jury would not be under any misapprehension with respect to the na-
ture of the onus which rested on the Crown, or as to what constituted a ressonable
doubt, the curative provision of s. 618(1)(b)iii) of the Criminal Code may be applied.

[R. v. McKenna (1964), 81 W.N. (Pt. IN.S.W.) 830; R. v. Lachance,[1963] 2 C.C.C.
14,88 C.R. 127, consd; Afiller v. Minisier of Pensions, [1847] 2 All E.R. 872, disaprvd;
R. v. Sears (1947), 90 C.C.C. 159, [1848] O.R. 9, 5 C.R. 1, refd to)

Criminal law — Evidence — Rebuttal evidence — Accused charged with at-
tempted murder of wife — Victim testifying that following automobile trip ac-
eused shot her, poured gasoline on her and set her on fire — Victim alao testify-
ing that prior to incident accused went in car to get gasoline — Accused denying
he weat to get gasoline — Accused testifying victim attempted to throw gasoline
on him bt ignited herself when it blew back at her — Crown in reply calling evi-
dence accused seen at car with trunk open prior to trip and no gasoline odour de-
tected on accused after incident — Crown also calling expert who testified he
could not obtain ignition of gasoline through method described by accused —
Whether constituting proper rebuttal evidence.

The accused was charged with the attempted murder of his wife. She and the ac-
cused lived in the United States and she testified that just prior to the trip they
made to Canada the accused went on his own to get some gasoline. They then pro-
ceeded to Canada and at some point the car was stopped. The accused then insisted
that she look in the trunk. As she was doing this the accused shot her. He then shot
her several more times, poured gascline on her and set her on fire. The accused tes-
tified and denied going to get gasoline and denied being near the trunk of the car
earlier that night before they came to Canada. He testified that in fact when they
stopped the car his wife threatened him with a gun, threw gasoline at him, blinding
him, that the gasoline blew back at her and was ignited by a cigarette she was
smoking, that her gun fell and he picked it up and shot blindly but not intending to
kill her. In reply the Crown called 2 witness who testified that she saw the accused
standing before the open trunk around the time he and his wife left. The Crown
also called an expert who attempted to duplicate the accused’s version and that of
his wife as to the throwing of the gasoline and who testified he could only obtain ig-
nition on the wife's version. Finally, the Crown ecalled s Customs inspector who
searched the accused shortly after the incident and testified he could not detect any
odour of gasoline on his clothes. On appeal from his conviction the accused argued

e
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that the rebuttal evidence should not have been admitted. Held, the appeal should
be dismissed.

As a general rule the prosecution must introduce all the evidence in its possession
upon which it relies as probative of guilt before closing its case, rebuttal evidence
being restricted to evidence to meet new facts introduced by the defence. The evi-
dence that the accused was seen standing in front of the open trunk of the car
shortly before the accused and his wife drove away was relevant during the
Crown's case as an incriminating fact. Its denial was implicit in the plea of not
guilty and should have been anticipated and this evidence, if then in the possession
of the Crown, should have been adduced as part of its case. On the other hand, the
evidence acquired greater relevance after the accused testified and in the circum-
stances it could not be said the trial Judge erred in exercising his discretion in fav-
our of admitting the evidence.

The expert evidence as to the ignition of the gasoline, however, was not primarily
evidence upon which the Crown relied as probative of guilt but rather was adduced
to refute the case advanced by the accused. Although the mccused’s version of
events was foreshadowed by the cross-examination of the victim the issue to which
the expert's evidence was directed did not arise until the accused testified. This evi-
dence was rebuttal evidence and was properly admitted in reply.

Finally, the evidence of the Customs inspector was not proper rebuttal evidence.
However, no substantial wrong or miscarriage of justice was occasioned by its ad-
mission. The accused was permitted to call in surrebuttal an investigator who tes-
tified that the inspector told him he could not remember whether or not he detected
the odour of gasoline on the accused. As well, no reasonable jury could fail to find
that the uncontroverted physical facts were wholly inconsistent with the accused's
version of events.

[R. v. Michael (1954), 110 C.C.C. 80,[1954) O.R. 926, 20 C.R. 18; R. v. Day (1940), 27
Cr. App. R. 168; Shaw v. The Queen (1952), 85 C.L.R. 365; R. v. Frost (1840), 4 St. Tr.
(N.S.) 85,9 Care. & P. 129, 173 E.R. 771; R. v. Crippen (1910), 5 Cr. App. R. 255; R. v
Parkin (No. 2) (1922), 837 C.C.C. at p. 53, 66 D.L.R. at p. 193, [1922) 1 W.W.R. at p.
753; R. v. Therien and Sanseverino (1943), 80 C.C.C. 87, [1943) 3 D.L.R 652, [1943] 3
W.W.R. 63,59 B.C.R. 204; R. v. Pilcher et al. (1974), 60 Cr. App. R. 1; R. v. Levy and
Tait (1966), 50 Cr. App. R. 198; R. v. Perry and Franks (1977), 36 C.C.C. (2d) 209; R.
v. Coombs (1977), 35 C.C.C. 85,2 B.C.L.R. 1, People v. Carter (1957), 312 P. 2d 665; R.
v. Milliken (1969), 53 Cr. App. R. 330, refd to]

Criminal law — Evidence — Witnesses — Prior statements — Victim of at-
tempted murder cross-examined by counsel for accused on sworn statement —
Trial Judge charging jury that statement evidence of truth of its contents — Di-
rection constituting misdirection — Statement not evidence of truth of its con-
tents notwithstanding it was sworn — Statement however supporting theory of
defence — Accused’s version of events incredible in view of all the evidence —
Appeal from conviction dismissed — No substantial wrong or miscarriage of jus-
tice in circumstances,

[Deacon v. The King (1947), 89 C.C.C. 1, [1947) S.C.R. 531, [1947) 8 D.L.R. 772, 8
C.R. 265, refd to)

Criminal law — Sentence — Attempted murder — Offence involving brutality
and deliberation indicated — Accused steadily employed — No criminal record —
Good pre-sentence report — No tendency towards violence — Sentence of 25
years reduced on appeal to 15 years.

ApPPEAL by the accused from his conviction and sentence on a
charge of attempted murder.




REGINA v. CAMPBELL 877

Alan 5 Gold, for accused, appellant.
E. F. Then, for the Crown, respondent.

November 10, 1977.
The judgment of the Court was delivered by

MARTIN, J.A.:—The appellant Jimmy Campbell was found guilty
by a jury at Windsor on an indictment charging him with attempt-
ing to murder Susan Campbell, his wife. He appeals against the
conviction and the sentence of 25 years imposed upon him,

The case for the prosecution was that the appellant induced his
wife to go for a drive, directed her to a secluded lane, shot her five
times with 8 pistol, poured gasoline over her, and then set her on
fire.

The defence advanced by the appellant was that his wife per-
suaded him to go for a drive, drove into a lane, ordered him out of
the car at gun point, saying she was going to kill him, and then
threw gasoline from a can at him, some of which went in his eyes,
temporarily blinding him; that some of the gasoline which the com-
plainant threw at the appellant was blown back on her by the gust-
ing wind and ignited by a cigarette that she was smoking; that the
appellant picked up the gun which she dropped and fired blindly
and instinctively, not intending to hit her.

The evidence
The complainant and the appellant were married in 1974, and

lived together in Detroit until Friday, February 7, 1975, the date of
the events which gave rise to the charge.

The appellant was 28 years of age and was employed as a “disc
jockey”. His wife was 29 years of age and was employed as a bill-
ing clerk. The marriage was not an entirely happy one; the appel-
lant maintained a separate apartment, and his wife resented his
associations with other women.

The appellant and the complainant each testified with respect to
statements, in the nature of threats, made by the other. Despite
these incidents, and cause for discord, they appear, otherwise, to
have lived together on reasonably good terms.

On Wednesday, February 5, 1975, the appellant and his wife re-
ceived delivery of a 1974 Cadillac car, which the wife had pur-
chased. They also owned an old car.

Both the appellant and his wife owned revolvers. The complain-
ant said that when her step-father died, she had come into
possession of a .82 calibre nickel-plated six-shot revolver, which
had belonged to him, and which she kept for protection. The appel-
lant had a .22 automatic pistol which he kept in the basement.
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The complainant said that when she returned home from work
at about 5:30 p.m. on Friday, February 7, 1975, she removed her re-
volver from the safe where it was kept during the day, and placed
it under her night table, according to her usual custom.

She testified that the appellant returned home at approximately
8:45 p.m. He said that they were going out that night, and re-
quested the complainant to get dressed, which she did. The appel-
lant called upstairs, saying that he was going to get some gasoline
and left, taking the new car. He returned home and dressed, and
they walked out of the house together to the new car. The appel-
lant then said “wait a minute”, and returned to the house for two
or three minutes. :

The complainant testified that when the appellant returned to
the car, he got in the passenger’s side, and she drove off. She said
the appellant suggested that they eross the Ambassador Bridge
into Canada, and he told the Customs officials that they were going
to Amherstburg. They drove along Highway 18, passed through
Amherstburg, and continued until they came to the extension of
Howard Ave., where she turned left as directed by the appellant.
They passed a lane running east from Howard Ave., and the appel-
lant told her to make a U-turn and pull into the laneway until he
recovered from an asthma attack. The evidence establishes that
the lane is 29.4 miles from their residence in Detroit.

The complainant testified that she turned off the ignition and
placed her head on her husband’s shoulder. He said: “Don’t under-
estimate me because I will kill you.” He then told her that he had a
surprise for her in the trunk of the car, and insisted that she see it.
They both got out of the car and walked around to the trunk. As
she was putting the key in the lock, she heard a “loud pop” and was
struck by a bullet behind her ear. She fell to the ground, but ob-
served the appellant walk back to the car. She jumped up and
started running towards Howard Ave., but the appellant caught
her after she had run 30 or 40 ft., grabbed her by the collar, put the
gun to the top of her head and pulled the trigger; she fell on the
ground face downwards. The appellant walked in front of her, and
fired at her twice more while she lay on the ground and “played
dead”. The appellant returned, and she could smell gasoline as he
poured it on her back and upper legs. She saw him strike a match
and drop it on her back as he stood in front of her. She tried to re-
main still, but the pain became unbearable, as she was all in
flames; she jumped up, threw off her coat and rolled in the snow,
extinguishing the flames. She then ran north across the lane to a
fence, upon which she lay and “played dead” for 10 or 15 minutes.
After she saw the appellant drive away, she walked out to High-
way 18, and flagged a passing car.

The driver of the car testified that because she was in a state of




REGINA v. CAMPBELL 679
~,

shock and panic, and was worried “about somebody coming after
her”, he stopped at a nearby house and telephoned the Anderdon
Township police. Constable Dufour arrived at about 11:20 p.m. and
relayed the information which he received from the complainant to
the surrounding police departments and to Customs at the Ambas-
sador Bridge and the Detroit tunnel. The complainant was then
taken to the hospital by ambulance.

The complainant had mixed second and third degree burns over
50% of her body. Those burns were distributed over both the front
and back of her body, but included burns all around the waist,
burns on the chest, the backs of both arms, the backs of both legs
and the back of the left shoulder blade. There was a superficial
burning to the face and neck with scorching of the hair around the
face. Examination at the hospital also revealed a number of bullet
wounds which were consistent with the complainant having been
struck by five bullets. There was a bullet wound on the right side of
the head behind the ear, and another one at the back of the head
near the occipital bone; there were entry and exit wounds made by
a single bullet in the left upper arm, a bullet wound in the left
flank and one-in the right buttock.

The appellant testified in his own defence, and said that, al-
though he wanted to stay home after he returned from work that
evening, his wife insisted that she wanted to go out, and he finally
agreed to do so. While he was dressing his wife went downstairs,
saying “I'm going to warm the car up”. She was sitting in the
driver’s seat when he left the house. She drove to the Ambassador
Bridge, and when he asked her where they were going she did not
give him a definite answer; nor could he recall what she told the
Customs officer about their destination. He said that he had never
been to Amherstburg and was unfamiliar with the Essex County
area,

After they had been driving for some 40 minutes, they stopped
at a service station so that he could take a pill to relieve an attack
of asthma from which he suffered chronically. When he returned to
the car his wife drove off to a destination unknown to him. Some 20
minutes later, he suffered another asthma attack, and while he was
bent over “wheezing, coughing, and not able to breathe”, the car
stopped. His wife lit a cigarette while he was in the throes of the
attack, got out of the car, and a couple of minutes later walked
around to the passenger’s side, told him to get out, said she was go-
ing to kill him and made an obscene remark indicating that it was
because of his women friends. As the appellant turned around and
looked up he saw his wife standing there holding a gun in one hand
and cradling a can of gasoline under her arm. He got out of the car
and walked towards her saying “Please, please don't”. She was
stepping backwards, with the glowing cigarette in her mouth, and

/
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from a distance of approximately seven feet she splashed him in
the face and eyes with the gasoline. He saw a bright flash of light
through his closed eyes and heard a scream; he felt something hit
his shoe, and when he picked it up he realized it was a gun and shot
blindly. He said “I could not see, I just shot in front of me”. He re-
called shooting continuously, but said he did not mean to shoot his
wife,

The appellant said he spent several minutes washing out his eyes
with snow, and when he regained his sight he saw his wife lying
face down, and he thought she was dead. He removed the keys
from the lock in the trunk of the car, backed the car down the lane
a short distance, where he threw the gun out the window, and then
drove off. By the time he pulled himself together he was near the
Ambassador Bridge, although he did not know how he got there.
After crossing the bridge, he said he told the United States Immi-
gration officer on duty, one Bridges, that he wanted to report a
shooting; that he had just killed his wife. Bridges directed the ap-
pellant to the Customs officer at secondary inspection, one Vau-
ghan. The appellant entered Mr. Vaughan's office at 12:15 a.m. on
February 8, 1975. The appellant testified that he told the man at
the desk that there had been an accident, saying “I just killed my
wife”. According to the appellant, the officer said, “Well where is
the gun? What did you use”? The appellant testified that he said,
“Well, I threw the gun away in a ditch next to my wife”. He said
he told the officer that he “didn’t mean to shoot her”, that she had
taken him out that night; that he did not know where they were
going and he found out that “she was taking [him] over” to kill
Efm; that she had “planned to throw gasoline” on him and shoot

im.

Mr. Vaughan indicated that he was going to contact the Cana-
dian police, and shortly afterwards, Chief Hooper of the Anderdon
Township Police Department, and another officer arrived. The ap-
pellant testified that he told Chief Hooper that his wife had tried to
kill him, and also how she had tried to do so. The appellant, how-
ever, declined to return to Canada.

Constables of the Anderdon Township Police Department con-
ducted a search in the lane and the surrounding area at approxi-
mately 12:40 a.m. on February 8, 1975, and found a can containing
a quantity of gasoline in a field south of the lane, about 50 ft. south
of the fence. The complainant identified the can as one that was
usually kept in the trunk of the old car. The appellant said that the
last time he had seen the can it was in the basement of the house,
and that a different can was kept in the trunk of the old car.

The police observed two charred areas in the lane and recovered
burnt remnants of the complainant’s clothing from one of those
areas. They also obtained the clothing that the complainant was
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wearing that evening and burnt remnants of that clothing at the
hospital. Tests performed at the Centre of Forensic Sciences re-
vealed that the clothing and burnt remnants contained traces of
gasoline.

The complainant said that the gun with which the appellant shot
her was not his pistol. The police conducted a search for the gun in
the vicinity of the lane in the early hours of the morning of Febru-
ary 8, 1975, but no gun was found. The search, however, was ham-
‘pered by gusting winds. The complainant testified that she was un-
able to find her own gun in the search of the house, when she was
released from the hospital.

Although other grounds of appeal were advanced, the Court re-
quired to hear argument from counsel for the Crown only with re-
spect to the grounds of appeal which are hereafter discussed.

Whether the trial Judge erred in failing to leave with the jury prov-
ocation as a defence to attempted murder.

The first ground of appeal advanced was that the trial Judge er-
red in failing to leave with the jury the defence of provocation. Mr.
Gold, in a very attractive argument, contended that provocation is
a defence to attempted murder, as well as murder. He put his argu-
ment in this way: The intent requisite for attempted murder is an
intent to do that which if death ensued would constitute murder. If
the accused’s intent to do what he did was the result of provocation
sufficient to reduce murder to manslaughter, then he did not have
the intent to do that which if death ensued would constitute mur-
der (notwithstanding he had the intent to kill or the intent to cause
bodily harm which he knew was likely to cause death under
Criminal Code, s. 212(a)XiXii)), since if death ensued he would be
guilty of manslaughter only. He contended that if the jury found
provocation, the proper verdict was guilty of attempted man-
slaughter.

This argument assumes that absence of provocation is implicit in
the definition of murder. The argument, put in a slightly different
way, i8 that the actus reus of murder is an unprovoked killing,
which is what the accused must intend to bring about in order to be
guilty of attempted murder. In support of this contention we were
referred to a8 number of Australian and New Zealand cases: see R.
v. Newman, [1948] V.L.R. 61; R. v. Spartels, [1953] V.L.R. 194; R. v.
Smith, [1964] N.Z.L.R. 834. See also Australian Criminal Law, 2nd
ed., by Colin Howard at pp. 148-52.

In support of his submission that the intent required to consti-
tute attempted murder is an intent to do that which if death en-
sued would constitute murder, Mr. Gold relied on the judgment of
the Supreme Court of Canada in Lajoie v. The Queen (1973), 10
C.C.C. (2d) 313, [1974] 1 S.C.R. 899, 33 D.L.R. (3d) 618, and particu-
larly the following passage at p. 818 C.C.C,, p. 406 S.C.R..
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The word “intent” does not appear in 8. 210 [now 8. 222]. It appears in the de-
finition of an attempt in s. 24, but the reference there is to “having an intent to
commit an offence”. For the reasons already given, it i8 my view that, in the
light of the wording of 8. 210, there may be an intent to do that which consti-
tthutes the commission of the offence of murder without that intent being to kill

e victim.

Provocation as a defence to murder is based on a loss of self-con-
trol as a result of sudden provocation rather than on its negativing

~ the requisite intent, and the law is now settled beyond question

that provocation reduces murder to manslaughter notwithstanding
the existence of an intent to kill: see A.-G. Ceylon v. Perera, [1953]
A.C. 200; Lee Chun-Chuen v. The Queen, [1963] A.C. 220, \

Mr. Gold’s submission was not, however, that provocation nega-
tives an intent to kill or to cause bodily harm known to the offen-
der to be likely to cause death, but that it negatives intent to
murder, which is the intent required to constitute attempted mur-
der, and an intent to murder requires an absence of provocation.

Although the argument is attractive, it is, in my view, unsound.
Absence of provocation is not part of the actus reus of murder in
the sense that absence of consent is part of the actus reus of rape.
The defence of provocation exists with respect to a charge of mur-
der even though all the elements of the definition of murder have
been established; it is an allowance made for human frailty which
recognizes that a killing, even an intentional one, is extenuated by
the loss of self-control caused by adequate provocation, and is less
heinous than an intentional killing by a person in possession of his
self-control. It is unnecessary to invoke the defence of provocation
until all the elements of murder have been proved.

That this is 8o, is clear from s. 215(1) of the Code which reads:

215(1) Culpable homicide that otherwise would be murder may be reduced to
manslaughter if the person who committed it did so in the heat of passion
caused by sudden provocation.

(Emphasis mine.)

I am, moreover, of the view that the language of s. 215 is consist-
ent only with the defence of provocation being limited to reducing
murder to manslaughter. In addition, the great weight of author-
ity in the British Commonwealth holds that the defence of provoc-
ation is available only where the charge is murder: see Holmes v.
Director of Public Prosecutions, [1946] A.C. 588 at p. 601; R. v.
Cunningham (1958), 43 Cr. App. R. 79 at pp. 82-3; R. v. Falla,
{1964] V.R. 18; R. v. Laga, [1969] N.Z.L.R. 417; R. v. Jack (1970), 17
C.R.N.S. 38; R. v. Bruzas, [1972] Crim. L.R. 367. I am accordingly
of the opinion that the trial Judge was right in not putting the lim-
ited defence of provocation to the jury, since it did not apply on a
charge of attempted murder.

I would, however, make an additional observation. As previously
indicated, the defence of provocation, where it applies, is based on
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the loss of self-control caused by the provocation, and not on its
negativing the intent requisite for murder. Provocation may, of
course, inspire the intent required to constitute murder. There
may, however, be cases where the conduct of the victim amounting
to provocation produces in the accused a state of excitement, anger
or disturbance, as a result of which he might not contemplate the
consequences of his acts and might not, in fact, intend to bring
about those consequences. The accused’s intent must usually be in-
ferred from his conduct and the surrounding circumstances, and in
some cases the provocation afforded by the victim, when considered
in relation to the totality of the evidence, might create a reason-
able doubt in the mind of the jury whether the accused had the re-
quisite intent. Thus, in some cases, the provocative conduct of the
victim might be a relevant item of evidence on the issue of intent
whether the charge be murder or attempted murder. This, I take
it, was the view of Eveleigh, J., in E. v. Bruzas, supra, at p. 369.
Provocation in that aspect, however, does not operate as a
“defence”, but rather as a relevant item of evidence on the issue of
intent.

In the present case, if the jury believed the appellant’s evidence
(or if it left them with a reasonable doubt) the conduct of the com-
plainant in throwing gasoline at the appellant after she, while
armed with a gun, had said she was going to kill him, was a rele-
vant circumstance to be considered by the jury in deciding whether
the appellant intended to shoot his wife or whether he fired instinc-
tively and blindly as he testified. In my view, however, those cir-
cumstances were adequately put to the jury by the trial Judge in
relation to the issue with respect to the appellant’s intent.

Whether the trial Judge erred in failing to direct the jury that ex-
cessive force in self-defence leads to a verdict of attempted man-
slaughter

The second ground of appeal advanced was that the trial Judge
erred in failing to direct the jury that if the appellant used exces-
sive force in self-defence, the jury should return a verdict of at-
tempted manslaughter.

Counsel for the appellant contended that it is an established
principle of law that on a charge of murder, the jury should be in-
structed that if the accused has caused death by the use of exces-
sive force in self-defence, they should return a verdict of man-
slaughter only. This ground may be disposed of quite briefly. There
are cases both in Canada and Australia which hold that such a rule
exists. I refer to only two of these cases: see R. v. Barilla (1944), 82
C.C.C. 228,[1944] 4 D.L.R. 344, [1944) 3 W.W.R. 805 (B.C.C.A.), and
R. v. Howe (1960), 100 C.L.R. 448.

In Linney v. The Queen (1977), 32 C.C.C. (2d) 294, 78 D.L.R. (3d)
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4, [1977) 2 W.W.R. 158, Dickson, J., delivering the majority judg-
ment of the Supreme Court of Canada, makes reference to the trial
Judge’s charge in that case, in which he directed the jury that ex-
cessive use of force in self-defence led to a verdict of manslaughter
(at p. 299). The question, however, whether there is a substantive
doctrine that excessive force in self-defence leads to a verdict of
manslaughter, separate from the defence of provocation that may
be afforded by the attack against which the accused alleges he was
defending himself, was not before the Court, and the Supreme
Court was not required to pass upon it.

The Judicial Committee of the Privy Council in Palmer v. The
Queen, [1971] A.C. 814, held that there is no separate rule of law
that excessive force in self-defence leads to a verdict of man-
slaughter, although an issue might, none the less, arise whether
there was provocation where self-defence is relied on, or whether
the requisite intent for murder had been proved (p. 832). Even in
Australia where excessive force in self-defence is recognized as a
“qualified” defence to murder, the precise limits of the doctrine
have not been finally settled: see Australian Criminal Law, 2nd
ed., pp. 96-8, by Colin Howard.

It is unnecessary in this case to decide the question whether
there is a separate rule that excessive force used in self-defence re-
duces murder to manslaughter and the limits of that doctrine,
since, where it is recognized it is applicable only where the charge
is murder: see R. v. Falla, supra, at pp. 80-1. This ground of appeal,
accordingly, fails.

Whether the trial Judge erred in rejecting evidence of appellant’s
previous statements

This ground of appeal is based upon the refusal of the trial
Judge to admit the evidence of third persons with respect to previ-
ous statements made by the appellant, and sought to be introduced
through cross-examination and otherwise, for the purpose of show-
ing their consistency with the evidence of the appellant.

The question of the appellant’s right to elicit from the Crown
witnesses his previous statements to them, was raised several
times during the trial. Initially, the trial Judge ruled that defence
counsel could not introduce the appellant’s self-serving statements
in cross-examination, and thus place the defence before the jury in
that way, at all events before the appellant had testified. The trial
Judge also held that the undertaking of defence counsel to call the
appellant as a witness could not affect the application of the exclu-
sionary rule that self-serving statements are not admissible.

The trial Judge, however, permitted the appellant in his testi-
mony to narrate what he told the Customs officer and Chief Hoop-
er, as previously outlined. Although the trial Judge, after further
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argument, expressed doubt as to the correctness of his ruling that
the appellant could himself give evidence of his previous state-
ments, he, none the less, in his charge instructed the jury that the
statement which the appellant testified that he made to Inspector
Vaughan could only be used to show the consistency of the eonduct
of the appellant with his testimony, and that the statement was
not evidence of the truth of what was said. No exception was, or
could be, taken by the appellant to that instruction.

The refusal of the trial Judge to admit the evidence of other wit-
nesses, whether in cross-examination or otherwise, of previous
statements made by the appellant, involves two separate rules of
evidence:

I.  The rule which precludes an accused from eliciting from wit-
nesses self-serving statements which he has previously made.

I1. The rule which provides that a witness, whether a party or not,
may not repeat his own previous statements concerning the
matter before the Court, made to other persons out of Court,
and may not call other persons to testify to those statements.

Statements made by an accused which infringe rule I are ex-
cluded as hearsay. The narration by a witness of earlier statements
made to other persons out of Court appears to be excluded under
rule II, because of the general lack of probative value of such evi-
dence, save in certain circumstances, in support of the credibility of
the witness. Each of the above rules is subject to well-recognized
exceptions or qualifications, and there is some overlap, both in the
rules and in the exceptions to them: see Phipson on Evidence, 12th
ed. (1976), at pp. 650-3; Cross on Ewvidence, 4th ed., at pp. 207-20
Previous Consistent Statements [1968] Camb. L. J. 64, by R. N.
Gooderson.

I did not understand Mr. Gold to argue that the appellant’s pre-
vious statements were admissible under any of the exceptions to
the first of the above rules. He contended, however, that the previ-
ous statements made by the appellant, and alleged to be consistent
with his testimony at the trial, were admissible under the well-rec-
ognized exception to rule II, namely, that prior consistent
statements made by a witness are admissible to rebut an allegation
of recent fabrication. Where that exception applies, the earlier con-
sistent statements of the witness may be proved by third persons
as well as by the witness. He contended, moreover, that upon de-
fence counsel giving his undertaking to call the appellant as a wit-
ness, the trial Judge ought to have permitted him to cross-examine
the Crown witnesses with respect to the appellant’s previous state-
ments to them, notwithstanding the appellant had not then test-
ified, since it was clear, from the cross-exammatlon of the com-
plamant what the appellant’s version would be when he testified,
and it was implicit in the Crown’s case that such version was a re-
cent fabrication.
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I accept the proposition that an express allegation of recent fab-
rication in cross-examination is not necessary before the exception
with respect to rebutting an allegation of recent fabrication be-
comes operative, and that a suggestion that the accused's story has
been recently contrived may also arise implicitly from the whole
circumstances of the case, the evidence of the witnesses who have
been called, and the conduct of the trial. Where the circumstances
are such as to raise the suggestion that the accused’s evidence is a
recent fabrication, counsel may properly anticipate the allegation
of recent fabrication in cross-examination, and examine the ac-
cused in chief with respect to previous statements to other persons,
prior to his being cross-examined: see R. v. Girald: (1975), 28 C.C.C.
(2d) 248, [1975] W.W.D. 166; R. v. Racine (1977), 832 C.C.C. (2d) 468
st p. 478; Previous Consistent Statements, at pp. 86-7, by R. N. Goo-

erson.

I am, however, unable to assent to the proposition that upon
counsel giving an undertaking to call the accused as a witness, al-
though given in the utmost good faith, counsel is then entitled to
elicit from third persons statements made to them by the accused
in order to rebut an implicit and anticipated allegation that his evi-
dence, not yet given, will be a recent fabrication.

The accused, of course, remains free to alter his instructions to
counsel, or to change his mind with respect to testifying. Such an
extension of the exception is unwarranted, would be destructive of
an orderly trial and might be productive of mistrials if the accused
did not testify after his self-serving statements had been intro-
duced on the basis that such statements would become admissible
under this exception.

In my view, the trial Judge, therefore, did not err in refusing to
permit defence counsel to elicit from the Crown witnesses, before
the appellant testified, his previous statements to them.

I turn now to the complaint concerning the exclusion, after the
appellant testified, of the evidence of third persons with respect to
the appellant’s previous statements. The exception with respect to
admissibility of the previous statements of a witness to rebut an
allegation, express or implied, of recent fabrication sometimes
raises questions of considerable difficulty in its application.

An examination of the principal situations in which the excep-
tion has been successfully invoked provides an indication of its
scope. As Windeyer, J., pointed out in the much quoted case of
Nominal Defendant v. Clements (1960), 104 C.L.R. 476, the expres-
sion “recent fabrication"”, and other similar expressions, all presup-
pose some period or point in time in relation to which the alleged
fabrication occurred (p. 493). In that case, evidence of a statement
made by the plaintiff to a sergeant of police was admitted to rebut
a suggestion that the plaintiff’s account of the accident was the re-
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sult of coaching by his father, who had written out the answers for
him to learn.

Perhaps the clearest case for the application of the exception is
where it is suggested that the witness and a third person at some
particular point in time together concocted the false story to which
the witness testified. In those circumstances, evidence may be
given that at an earlier date, before the witness and the third per-
son had an opportunity of concocting the story, the witness gave
the same account as that to which he testified: see R. v. Wannebo
(1972), 7 C.C.C. (2d) 266, [1972) 5 W.W.R. 372; R. v. Oyesiku (1971),
56 Cr. App. R. 240; Neminal Defendant v. Clements, at p. 4938. Simi-
larly, where it is suggested that the witness has fabricated his tes-
timony because of some motive of bias or other influence, evidence
that the witness made a similar statement before the alleged mo-
tive existed, is admissible: see Fox v. General Medical Council,
[1960] 1 W.L.R. 1017 at pp. 1025-6; Nominal Defendant v. Clements,
at p. 494,

Where the failure of a witness to mention some circumstance on
an earlier occasion when he might have done so, is made the basis
for a suggestion that he had invented the story since that occasion,
then evidence is admissible that on a still earlier occasion, he did
mention that circumstance: see Nominal Defendant v. Clements, at
p. 495. Manifestly, it would also be open to the witness to repel a
suggestion of recent fabrication of that kind by introducing evi-
dence that on the very occasion on which it is suggested he omitted
to mention the circumstance, he did, in fact, speak of it.

On the other hand, the fact that the whole story of a witness is
challenged does not, by itself, constitute an allegation of recent
fabrication: see Foz v. General Medical Council, supra, at p. 1026,

Much of the cross-examination of the appellant was conducted
with a view to showing certain improbabilities in his story. If a
witness cannot be cross-examined with a view to showing that his
story is improbable, without bringing into play the exception
arising from a suggestion of recent fabrication, he cannot be cross-
examined at all without making the exception operative. Mr.
Gold’s submissions really amount to this: in every case where the
accused denies the truth of the Crown's case, there is an implicit
allegation that his story has been recently contrived. I do not think
the exception is so broad.

There is an additional matter upon which I wish to comment. Be-
fore he concluded his cross-examination of the appellant, counsel
for the Crown, in the absence of the jury, indicated that he pro-
posed to cross-examine the appellant on his statement to Customs
Inspector Vaughan, and stated that he was going to suggest to the
appellant that he gave a different account to Inspector Vaughan
than the one he gave in his evidence. Defence counsel (who was not




TR YR e e T

w,

B e

688 ONTARIO REPORTS 17 O.R. (2d)

the counsel who argued the appeal) declined to admit that the
statement to Inspector Vaughan was voluntary, and took the posi-
tion that a voir dire was necessary to determine its voluntariness.
A further discussion followed, and when the jury returned, counsel
for the Crown stated that he had no further questions and con-
cluded his cross-examination of the appellant.

Assuming, without deciding, that in the circumstances a voir
dire was necessary, defence counsel was, of course, entitled to de-
cline to waive it; none the less, it is, I think fair to say that he then
had an opportunity afforded by the line taken by Crown counsel, if
he wished to avail himself of it, of placing before the jury the
appellant’s statement to Inspector Vaughan, which defence coun-
sel had earlier sought to introduce to show consistency with the
story told by the appellant in the witness-box. In those circum-
stances, a complaint in this Court that the appellant was preju-
diced by the improper exclusion of Inspector Vaughan’s evidence
of what the appellant told him, has an air of unreality.

In my view, the appellant’s statement to relatives and friends,
some time later, had little, if any, probative value in support of his
credibility.

Counsel for the Crown at the trial ultimately took the position
that, since he had not cross-examined the appellant with respect to
his conversations with the Customs officials and the police at the
Ambassador Bridge, he had not alleged a recent fabrication. While
the record is, perhaps, not entirely clear in this respect, it is reason-
able to conclude that the trial Judge refused to admit the evidence
of other persons as to the appellant’s previous statements because
he did not consider that there had been an allegation that the
appellant's testimony had been recently fabricated within the
meaning of the authorities.

In Fox v. General Medical Council, supra, Lord Radcliffe, speak-
ing for the Judicial Committee of the Privy Council, said at p. 1025:

Plainly the rule that sets up the exception cannot be formulated with any
great precision, since its application will depend on the nature of the challenge
offered by the course of the cross-examination and the relative cogency of the
evidence tendered to repel it. Its application must be, within limits, a matter of

discretion, and its range can only be measured by the reported instances, not in
themseives many, in which it has been successfully invoked.

For the reasons indicated, I am unable to say that the learned
trial Judge erred in holding that the exception arising from an
allegation of recent fabrication did not arise, or, at all events, that
he wrongly exercised his discretion in 8o holding. Having held that
the exception was not applicable, he ought logically to have also
held that the appellant was precluded by the same rule from nar-
rating his previous statements in giving evidence. In permitting
this narration, the trial Judge was, no doubt, influenced by the dic-
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tum of Kerwin, CJ.C., in Lucas v. The Queen, [1963] 1 C.C.C. 1 at
pp. 10-1,7[1963) S.C.R. vi, 89 C.R. 101; ¢f,, however, R. v. Pappin
(1970), 12 C.R.N.S. 287, The appellant was, however, the benefici-
ary of any error in this respect. It is an ancient rule that the appel-
lant cannot assign error in his own favour: see R. v. Hughes et al.
2.180942)’ 78 C.C.C. 805 at p. 807, [1942] 4 D.L.R. 535, [1942] 3 W.W.R.

A'mordingly, I would not give effect to this ground of appeal.

Whether the trial Judge erred in defining reasonable doubt

Counsel for the appellant contended before us that the trial
Judge misdirected the jury by adding to his correct definitions of
reasonable doubt, the following additional definition:

The degree of cogency need not reach certainty, but it must carry & high de-
gree of probability. Proof beyond a reasonable doubt does not mean proof be-
yond a shadow of a doubt. The law would fail to protect the community if it
admitted fanciful possibilities to deflect the course of justice. If the evidence is
8o strong against a man as to leave only a remote possibility in his favour
which can be dismissed with the sentence “of course it is possible but not in the
least probable”, the case is proved beyond reasonsble doubt, but nothing short
of that will suffice.

The above definition or description of reasonable doubt is taken
from the judgment of Denning, J. (as he then was), in Miller v.
Minister of Pensions, [1947] 2 All E.R. 372 at p. 378.

Counsel for the appellant directed our attention to the judgment
of the Court of Criminal Appeal of New South Wales in R. v.
McKenna (1964), 81 W.N. (Pt. I) (N.S.W.) 830, in which that Court
expressed strong disapproval of the use of certain passages in that
geﬁrt:ition in a charge to the jury as to what constitutes reasonable

oubt.

There is a danger that the above definition of reasonable doubt,
standing alone, may mislead the jury by leading them to think that
a high degree of probability of guilt is proof beyond a reasonable
doubt. Moreover, notwithstanding the references to “fanciful
possibilities” and to “remote possibility”, there is also a danger
that the passage *“‘of course it is possible, but not in the least
probable” may lead the jury to consider that a reasonable doubt
must be founded on probabilities as opposed to possibilities,
whereas reasonable possibilities in the accused’s favour may give
rise to reasonable doubt.

In R. v. Lachance, [1963] 2 C.C.C. 14, 39 C.R. 127, this Court, con-
stituted as a Court of five Judges, held that refinements based on
the distinction between possibilities and probabilities ought not to
be introduced in & definition of reasonable doubt left with a jury.
The Court said at p. 17:

1t is plain, therefore, that to exclude from the consideration of a jury, things or
results which are reasonably possible but not natural or probeble in the sense
indicated, is to whittle down the burden of proof resting upon the Crown to
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such a degree as to convert the presumption of innocence into little more than
& figure of apeech.

Indeed, Mr. Then did not endeavour to support the particular de-
finition of reasonable doubt with respect to which complaint is
made. He contended, however, that the jury would not in any way
be misled as to what constituted reasonable doubt by the impugned
passage, considered in relation to the charge in its entirety.

The trial Judge charged the jury as follows:

Now to return to what I have foreshadowed when I was talking about reason-
able doubt, we have two basic principles in our criminal law. Consider, ladies
and gentlemen, the first is that the onus, the burden of proving the charge
against the accused Campbell is on the prosecution, on the Crown, and it stays
on the prosecution from the beginning to the end of the trial. The accused has
no burden on him to prove anything and I emphasize that in case I do not re-
peat it which is most unlikely because it runs as it has been said, like a golden
thread through the criminal law and it is almost impossible to say anything
sbout criminal law without referring to that burden on the prosecution. And
turning it around and looking at it from the other gide, one can say an accused
man is presumed to be innocent until he has been proven guilty, found guilty
by you. Throughout the trial he is presumed to be innecent and the Crown —
this is the other aspect of it, of these twin principles — the Crown has not only
the burden of proving the charge against the accused but proving it beyond a
reasonable doubt. Now these words I am sure you have heard. If at the end of
the case and after considering all the evidence, and 1 repeat all the evidence,
you cannot decide, cannot make up your minds that the offence as charged has
been committed, you must acquit the accused. And if you are in that state of
mind you will entertain a reasonable doubt. That doubt, of course, must be rea-
sonable. It cannot be a sort of fanciful doubt based upon suspicion. It has to be
raised by the evidence and it must be honest, sensible and of some substance,

The trial Judge then instructed the jury in accordance with the defi-
nition of Roach, J.A. (R. v. Sears (1947), 90 C.C.C. 159 at pp. 1634,
[1948] O.R. 9 at p. 14, 5 C.R. 1). He said:

By reasonable doubt as to & person’s guilt is meant that real doubt — real as
distinguished from illusionary [sic] — which an honest juror has after consider-
ing all the circumstances of the case and as a result of which is unable to say:
“I am morally certain of his guilt”. Absolute, that is, demonstrable certainty is
generally impossible and juries must well be told that in discharging their seri-
ous responsibilities their consciences need not be racked and tortured because
of the fact that abaolute certainty is impossible, If, after applying themselves
to the best of their ability, they are, in a criminal trial, morally certain of the
guilt of the accused, then it is their duty to return a verdict of guilty.

He then gave the jury Lord Denning's definition which is the
subject-matter of complaint and continued:

Now those are two statements as to what reasonable doubt means of the high-
est authority, Iadies and gentlemen, and no words of mine can improve upon
them and, indeed, it is some times said the more that one tries to define reason-
sble doubt the more difficulty is created. But if I leave it at this — if after con-
sidering all the evidence and in connection with all of the verdicts, which I
shall outline to you shortly, you are morally certain you must convict him or
find him guilty of such lesser charge if you think the Crown has proved that
beyond a reasonable doubt and, in discussing the different verdicts that you
can bring in I will be taking considerable time in & moment.
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The trial Judge throughout his charge emphasized that the bur-
den was on the prosecution to establish the guilt of the accused be-
yond a reasonable doubt, and that if the defence theory raised a
reasonable doubt in their minds, they must acquit. He also in clear
language instructed the jury that if they entertained a reasonable
doubt as to whether the accused had the requisite intent that they
must give the accused “the benefit of it”. He also instructed the
jury on more than one occasion that they must acquit if they enter-
tained a reasonable doubt as to whether the accused acted in self-
defence. The trial Judge again instructed the jury that they must
give the accused the benefit of a reasonable doubt when he charged
the jury with respect to included offences. As he approached the
conclusion of his charge he said:

Ladies and gentlemen, the determination of the issue in this case, it is hardly
necessary to say, is very much a question of credibility and your decision as to
whom you believe is at the heart of the case. Always bear in mind the burden is
on the Crown to prove the charge or any included offence beyond a reasonable
doubt and there is no burden on the accused, on the defence, to prove anything.
If the case for the accused raises a reasonable doubt, as I defined it to you, he
must be given the benefit of it and found not guilty.

Mr. Gold, of course, contended that the subsequent reference to
reasonable doubt would be related by the jury to the additional defi-
nition of reasonable doubt contained in the impugned direction
which followed the earlier correct definition. He also emphasized
that the Court in R. v. McKenna, supra, held that it was not an ap-
propriate case in which to apply the curative provisions of the New
South Wales statute which are the counterpart of s. 613(1)b)(iii) of
the Code. In that case, however, the Judge in his charge went be-
yond Lord Denning’s definition of reasonable doubt and he crystal-
lized the instruction by saying “You disregard possibilities you con-
sider the probabilities”. In addition, in that case, the particular
misdirection founded on Lord Denning’s dictum was combined
with a serious misdirection as to the onus of proof with respect to
the explanation given by the accused to account for his possession
of goods recently stolen.

In endeavouring to assess the effect on the jury of this part of
the charge on reasonable doubt, it is, I think, significant that the
experienced defence counsel, who made several objections to the
charge, did not object to the trial Judge’s direction on reasonable
doubt. While the failure of counsel to object is, of course, not fatal
it is, at least, some indication that he did not consider that the
appellant’s interest had been prejudiced by the direction on reason-
able doubt with respect to which complaint is now made. In the
context of the entire charge on reasonable doubt, the passage, here
assailed, did not strike his mind as whittling down the meaning of
reasonable doubt. After anxiously considering the effect of the di-

rection founded on Lord Denning’s dictum, I have concluded that,
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considering the charge on reasonable doubt in its entirety, the jury
would not be under any misapprehension with respect to the na-
ture of the onus which rested on the Crown, or as to what consti-
tuted reasonable doubt. It is not necessary, therefore, to invoke the
curative provisions of 8. 613(1)XbXiii). Accordingly, I am of the opin-
ion that this ground of appeal fails.

I am bound to say, however, that for the reasons indicated, the
definition of reasonable doubt formulated in Miller v. Minister of
Pensgions, supra, ought not, in the future, to be given to a jury,
notwithstanding the approval of that definition by eminent text-
writers: see Glanville Williams Criminal Law (The General Part),

2nd ed., at p. 873; Cross on Evidence, 4th ed., at pp. 934, cf., how-
ever, p. 98,

The term “reasonable doubt” is, to a great extent, self-defining
and its meaning is, I think, generally well understood by the aver-
age person. Attempts to further amplify its meaning have often
proved unsuccessful and, as a general rule, it is both undesirable

and unnecessary to elaborate upon its meaning by departing from
the traditional and accepted formulations.

Whether the trial Judge erred in admitting the reply evidence

This ground of appeal is based upon the ruling of the trial Judge,
allowing the Crown to adduce in reply the evidence of Miss Fran-
ces Berry, Donald Bryan and Customs Inspector Vaughan.

Miss Berry, who lived across the street from the house in which
the appellant and his wife lived, testified that at 8:40 p.m. on the
evening in question, she saw the new Fleetwood Cadillac car in the

appellant’s driveway with the trunk open and the appellant stand-
ing in front of the trunk.

Donald Bryan, a fire research engineer employed at the Ontario
Fire College, testified that he conducted certain tests during the
end of March and the first of April, 1976, in which gasoline was
sprayed on’ a lighted cigarette under conditions approximating a
person smoking it, without ignition resulting. He expressed the
opinion that under the weather condition prevailing at the time of
the incident in question, the possibility was remote, although he
could not exclude it, that gasoline spilled on a person’s clothing
could be ignited by a cigarette which that person was smoking. On
the other hand, he testified that when he spilled gasoline on the
lg'round and threw a match “at it”, the gasoline ignited immediate-
y.

He also gave evidence with respect to certain tests conducted by
him using the gasoline can found by the police in the field south of

the lane in which the remnants of the complainant's burnt clothing
was recovered.
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By using both hands to hold and tilt the can he was able to splash
gasoline from a full can a distance of six to eight feet, spilling only
four ounces in the process. He thought that if the can were only
half full “perhaps slightly more” gasoline would be spilled by that
action.

Customs Inspector Vaughan testified that shortly after midnight
on the morning of February 8, 1975, he “frisked” the appellant for
firearms but did not detect any odour of gasoline.

Counsel for the appellant contended that none of this evidence
was properly admissible in reply, since it should have been adduced
during the prosecution’s case,

The general rule with respect to the order of proof is that the
prosecution must introduce all the evidence in its possession upon
which it relies as probative of guilt, before closing its case: K. ».
Michael (1954), 110 C.C.C. 30, [1954] O.R. 926, 20 C.R. 18; R. ». Day
(1940), 27 Cr. App. R. 168; Shaw v. The Queen (1952), 85 C.L.R. 865.
The rule prevents the accused being taken by surprise, and being
deprived of an adequate opportunity to make a proper investiga-
tion with respect to the evidence adduced against him. The rule
also provides a safeguard against the importance of a piece of evi-
dence, by reason of its late introduction, being unduly emphasized
or magnified in relation to the other evidence.

Rebuttal evidence by the prosecution is restricted to evidence to
meet new facts introduced by the defence. The accused’s mere de-
nial of the prosecution’s case in the witness-box does not permit
the prosecution in reply to reiterate its case, or to adduce addi-
tional evidence in support of it. In practice, however, it may often
be difficult to distinguish between evidence, properly the subject of
rebuttal, and evidence of facts relevant to prove guilt which should
have been proved in the first instance by a full presentation of the
prosecution’s case: see Wigmore on Evidence, 8rd ed. (1940), vol. VI
at pp. 510-1.

The Court has, however, a discretion to admit evidence in reply
which has become relevant to the prosecution’s case as a result of
defence evidence which the Crown could not reasonably be ex-
pected to anticipate.

A strict application of the rule as Tindal, C.J., is reported to have
stated it in R. v. Frost (1840), 4 St. Tr. (N.S.) 85 at p. 386, would
confine within very narrow limits the trial Judge's discretion to ad-
mit in reply evidence that tends to establish the accused’s guilt. He
is there reported as saying:

There is no doubt that the general rule is that where the Crown begins its case
like a plaintiff in a civil suit, they cannot afterwards support their case by call-
ing fresh witnesses, because they are met by certain evidence that contradicts

it. They stand or fall by the evidence they have given. They must close their
case before the defence begins; but if any matter arises ez improviso, which no
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human ingenuity can foresee, on the part of a defendant in a civil suit or a
prisoner in a criminal case, there seems to me no reason why that matter which
80 arose ex improviso may not be answered by contrary evidence on the part of
the Crown,

The High Court of Australia in Shaw v. The Queen, supra, has,
however, pointed out that the words “which no human ingenuity
can foresee”, are not found in the report of R. v. Frrost in (1840), 9
Car. & P. 129 at p. 159, 173 E.R. 771, where Tindal, C.J., is reported
to have said:

But if any matter arises ez improviso, which the Crown could not foresee, sup-
posing it to be entirely new matter, which they may be able to answer only by
contradictory evidence, they may give evidence in reply.
The Court in Shaw v. The Queen, also observed that the words “ex
improviso” mean no more than “unexpectedly” or “suddenly” (at p.
879).

In R. v. Crippen (1910), 5 Cr. App. R. 255, the Court of Criminal
Appeal adopted a more flexible approach with respect to the
Judge's discretion to admit evidence in reply which tends to link
the accused with the crime, notwithstanding its relevance does not
arise ex improviso. The Court in that case said, however, that if the
prosecution had done something unfair, as by setting a trap, result-
ing in injustice to the accused, it reserved full power to deal with
the matter and, in that event, would probably hold that a miscar-
riage of justice had occurred.

In that case the accused was charged with the murder of his
wife. Some six months after the time she disappeared, human re-
mains, alleged to be those of Mrs, Crippen, together with a pyjama
jacket, were found in the cellar of the accused’s house. The jacket
had the same pattern as an odd pair of pyjama trousers, also found
in the house. Attached to the jacket was a tag bearing the name of
the firm which supplied it. The defence disputed that the remains
were proved to be those of Mrs, Crippen. The accused testified that
he had purchased the suit of pyjamas, of which the jacket formed a
part, several years before and that the jacket had worn out and
had been thrown away long before his wife had disappeared. The
Court of Criminal Appeal upheld the decision of the trial Judge
permitting the Crown to call in reply the buyer from the firm sup-
plying the pyjamas, to prove that three suits of pyjamas, one of
which had the same pattern as the jacket found with the remains,
were delivered to the accused long after he said he had purchased
the pyjamas in question. The evidence called in reply in that case
was in the possession of the Crown before closing its case; it was
clearly relevant to connect the accused with the remains, and to
prove that they were, in fact, those of Mrs. Cnppen Moreover, the
relevance of the evidence did not arise ez improviso, although it no
doubt acquired greater probative value as a result of the accused’s
testimony.
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R. v. Crippen, supra, has been cited with approval by Canadian
appellate Courts: see R. v. Parkin (No. 2) (1922), 37 C.C.C. at p. 53
at pp. 58 and 61, 66 D.L.R. at p. 193 at pp. 198 and 201, [1922] 1
W.W.R. at p. 153; R. v. Therien and Sanseverino (1943), 80 C.C.C.
87 at p. 90, [1943] 3 D.L.R. 652 at p. 655, [1943] 3 W.W.R. 63. The
more recent decisions, however, take a more restrictive view of the
field within which the Judge’s discretion may operate: see R. v. Pil-
cher et al. (1974), 60 Cr. App. R. 1 at p. 5; R. v. Levy and Tait (1966),
50 Cr. App. R. 198 at p. 202; R. v. Perry and Franks (a judgment of
this Court, released May 17, 1977, not as yet reported [since re-
ported 36 C.C.C. (2d) 209]).

In R. v. Coombs (1977), 85 C.C.C. 85, 2 B.C.R. 1, Robertson, J.A,,
speaking for the British Columbia Court of Appeal, after a carefal
review of the authorities, said at p. 92:

From these authorities and others I think that it is clear that the Judge in
each case has a discretion with regard to the admission of evidence in rebuttal
and that in exercising his discretion he should not generally allow such evi-
dence to be given when it has before or during the presentation of the Crown's
case been both within the possession of the Crown and clearly relevant to the

1asue.

Unfortunately, the evidence is not conclusive whether Crown
counsel or the police were aware of Miss Berry’s evidence before
the Crown closed its case. In cross-examination by defence counsel,
Miss Berry said that she first became aware that she was going to
be a witness on the very day she gave her evidence. She said a car
was sent to her; Crown counsel interviewed her, and asked her if
she had seen anything that night. She also said that she had told
Susan just after she got out of the hospital what she had seen. On
the other band, the cross-examination of the appellant clearly re-
veals that Crown counsel was aware of Miss Berry’s evidence at
that stage of the trial.

Mr. Then contended that the evidence that the appellant was
seen standing in front of the open trunk of the car, was not a sig-
nificant item of evidence as the case stood at the close of the
Crown’s case for these reasons: The complainant testified that the
appellant had taken the car to get gas and the complainant was not
cross-examined with respect to that issue; the trip to get gasoline
would be consistent with the appellant's access to the trunk. The is-
sue was accordingly not pursued, until the appellant in his testi-
mony denied that he had ever gone to get gas, and specifically de-
nied in cross-examination that he had “anything to do with the
trunk” around 8:30 or 8:40 p.m. on February 7th. Notwithstanding
Mr. Then's able argument I am of the view that the evidence that
the appellant was seen standing in front of the open trunk of the
car shortly before the appellant and his wife drove away, was rele-
vant during the prosecutor’s case as an incriminating fact. Its de-
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nial was implicit in the appellant’s plea of not guilty and should
have been anticipated: see People v. Carter (1957), 312 P. 2d 665,
per Traynor, J., at p. 675. In my view the evidence, if it was then in
the possession of the Crown, should, in strictness, have been ad-
duced as part of its case.

On the other hand, the evidence acquired greater relevance after
the appellant had testified. The circumstances called for a delicate
exercise of the trial Judge’s discretion, and I am unable to say that
he exceeded the field of his discretion in admitting Miss Berry's
evidence in reply. The particular item of evidence was not a type
which required an extensive investigation. The narrow question of
fact depended on the view the jury took of Miss Berry’s credibility.
The cross-examination by defence counsel indicates that he was
aware of Miss Berry’s antecedents, and cross-examined her with
respect to her moral character; any frailties attaching to her evi-
dence by reason of her moral character would be evident to the
jury. This is not a case, like Shaw v. The Queen, supra, for example,
where the evidence held to have been improperly adduced in reply,
clearly exposed the accused to an unfair disadvantage.

The trial commenced on May 5, 1976, and, as previously indicat-
ed, Mr. Bryan performed certain tests in March and April, 1976. It
is clear that these tests were conducted at the request of Crown
counsel, as a result of the cross-examination of the complainant at
the preliminary hearing, which indicated the nature of the defence.
Defence counsel also, in cross-examination at the trial, put to the
complainant the appellant’s version of the occurrence, to which he
subsequently testified. The complainant said that version was
false. Counsel for the appellant contended on the appeal that Mr.
Bryan's evidence was not admissible in reply, since it was in the
possession of the prosecution prior to the trial, and it was not made
necessary by any evidence adduced unexpectedly by the defence.

The expert evidence, however, was not primarily evidence upon
which the Crown relied as probative of guilt, rather, it was ad-
duced to refute the case advanced by the appellant in his testimo-
ny, supported by the evidence of a defence witness, a mechanic and
service station lessee, who testified under the prevailing weather
conditions, if a person with a glowing cigarette threw gasoline
from a can to another person, there was a “good chance” of the
thrower igniting himself as a result of a back-splash of gasoline.

Although the appellant’s version was foreshadowed by the cross-
examination of the complainant, the issue to which the rebuttal
evidence of the expert witness was directed did not arise until the
appellant testified.

The judgment of the Court of Appeal (Criminal Division) in R. v.
Milliken (1969), 53 Cr. App. R. 830, is of assistance in the present
case. In that case, the accused, who was charged with possession of
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house-breaking instruments by night, denied that the incident on
which the charge was based had ever happened, and alleged that
he had been falsely charged as the result of a conspiracy between
the arresting officer and two other officers, because, on the day be-
fore the alleged incident, he had refused their demand for money.
The trial Judge allowed two police officers to be called in rebuttal
of the alleged conspiracy. The Court of Appea! (Criminal Division)
held that the trial Judge had properly exercised his discretion in
admitting the evidence. The Court of Appeal, in its judgment dis-
missing the appeal, quoted (at p. 332) the ruling of the trial Judge
who said:

“... 1 do not think the evidence [1.c., the rebuttal evidence] became relevant un-
1il the defendant gave evidence about it because many things could be said in

cross-examination which do not become relevant issues in the case. I am speak-
ing rather generally.”

The Court of Appeal said at p. 333:

... but it is to be noted that the evidence here was not evidence in any sense
probative of the guilt of the defendant, since it really consisted of no more
than denials of the accusations of conspiracy and concoction of the charge
made by the defendant in his own evidence.

If it has to be analysed, the evidence called by way of rebuttal was evidence
to disprove the truth of the defence, which itself consisted of an affirmative at~
tack upon the credibility and honesty of the police officers.

The expert evidence, in my view, fell within the category of re-
buttal evidence, and was properly admitted in reply. Even if that
evidence might also have been properly admitted as part of the
Crown's case, its relevance was, at that stage, marginal only, and it
was, accordingly, within the discretion of the trial Judge to admit
it in reply: see R. v. Levy and Tait, supra, at p. 204.

The final item of evidence adduced in reply to which objection is
taken is the evidence of Customs Inspector Vaughan that he did
not detect an odour of gasoline when he “frisked” the appellant.
Mr. Then conceded that this evidence ought not to have been given
in reply, but said that its admission was not a substantial wrong to
the appellant, and did not result in & miscarriage of justice. I will
assess the effect of the improper admission of this evidence after
considering the next ground of appeal, which is:

Whether the trial Judge erred in charging the jury that a sworn
statement of the complainant was evidence of the truth of its
contents

The complainant on June 18, 1975, made a sworn statement at
the hospital before Provincial Court Judge Hendriksen. It is, I
think, apparent that the sworn statement was made for the pur-
pose of extradition proceedings against the appellant. The com-
plainant was cross-examined extensively with reference to discre-
pancies alleged to exist between this statement and her evidence at
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the trial. In the sworn statement she said she was shot twice before
she ran, and was caught by the appellant, whereas at the trial she
said she had been shot once before she ran. Defence counsel, if I
apprehend the cross-examination correctly, also suggested to the
complainant that her sworn statement before Judge Hendriksen,
by implication, indicated that she was standing up when her cloth-
ing caught fire. I do not read the statement as containing that
implication, but it would be for the jury to decide. The trial Judge
had the statement produced and it became ex. 12, without objec-
tion from either counsel. The trial Judge was, of course, entitled to
require the production of the statement under s. 10(1) of the
Canada Evidence Act, R.S.C. 1970, c. E-10. The statement was,
however, admissible only with respect to the credibility of the com-
plainant, and did not, by virtue of its production under s. 10(1), be-
come evidence in these proceedings of the truth of its contents: see
Deacon v. The King (1947), 89 C.C.C. 1, [1947] S.C.R. 531, [1947] 3
D.L.R.772.

The statement did not become evidence in this trial of the truth
of its contents because it was sworn. The trial Judge, however, in
his general instructions to the jury, contrasted the sworn state-
ment with unsworn statements, and said that the sworn statement
was evidence of the truth of its contents. With deference, the
learned trial Judge was in error. Mr. Then, indeed, conceded that
this instruction was erroneous, but submitted that it had not re-
sulted in a substantial wrong or miscarriage of justice.

Conclusion

The appellant, in my view, had a fair trial, free from error, apart
from the improper reception of the evidence of Customs Inspector
Vaughan in reply, and the error in the charge with respect to the
use that could be made of the complainant’s sworn statement. In
considering the first error it is of some importance to note that the
trial Judge permitted the defence to call, in surrebuttal of the evi-
dence of Customs Inspector Vaughan, an investigator who testified
that Customs Inspector Vaughan had told him that he could not re-
member one way or the other whether he detected any odour of
gasoline from the appellant. This was the last evidence which the
Jury heard with respect to this question, and it is not reasonable to
suppose that the improper reception of the evidence of Mr. Vau-
ghan in reply, as opposed to his evidence having been given as part
of the Crown's case, could have affected the verdict of the jury.

Mr. Then, while conceding the error in the charge with respect to
the use that could be made of the complainant's sworn statement,
contended that the error did not result in any prejudice to the ap-
pellant, since the defence relied on the statement as supporting its
position that the complainant was standing when she was ignited.
There is much to be said for this submission.
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I am, moreover, of the view that no reasonable jury could fail to
find that the uncontroverted physical facts are wholly inconsistent
with the appellant’s version of what occurred. I have in mind, in
particular, the five bullet wounds suffered by the complainant, two
of which were in the back of the head and one of which was in the
buttock; also the nature, extent and position of the burns on the
complainant’s back and upper legs. How the complainant with five
bullet wounds, suffering from the burns already described and
thought by the appellant on his evidence to be dead, could have dis-
posed of the gasoline can in a way that could account for its posi-
tion when found must, without doubt, have led the jury to find this
part of the appellant’s story incredible. In my view, a reasonable
jury properly instructed would inevitably have returned a verdict
of guilty. I would, accordingly, apply the provisions of s.
613(1)b)(iii) and dismiss the appeal from conviction,

Arrangements may be made with the Registrar to list for hear-
ing the appeal against sentence.

December 21, 1977.

MARTIN, J.A. (orally):—The appellant Jimmy Campbell was
found guilty by a jury at Windsor on an indictment charging him
with attempting to murder Susan Campbell, his wife. He appealed
against his conviction, and the sentence of 25 years that was im-
posed upon him. This Court reserved its judgment on the appeal
against conviction, and on November 10, 1977, dismissed that ap-
peal. The Court has been reconvened to hear the appeal against
sentence.

The circumstances out of which the charge arose are fully set out
in the reasons for judgment of this Court dismissing the
appellant’s appeal from his conviction, and need not be here re-
peated other than to say that the crime was accompanied by great
brutality and was committed under circumstances that indicate de-
liberation. Indeed, it is right to say that the crime itself was as
grave an offence of attempted murder as can be imagined.

On the other hand, the appellant was at the time of the commis-
sion of the offence 28 years of age. He had virtually no criminal
record having been convicted on one occasion only in 1972, of dis-
turbing the peace in respect of which he was fined and placed on
probation. He has been steadily and gainfully employed as a disc
jockey and supplemented his income from that source by also
working part-time as a dishwasher.

The pre-sentence report is an excellent one, and indicates that
the appellant is a “non-aggressive” person, and has never previ-
ously exhibited any disposition or tendency toward violence. The
pre-sentence report with respect to the appellant’s non-violent
character is confirmed by the evidence of persons who have known
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the appellant over a long period of time. There are some unusual
circumstances surrounding the events inasmuch as the appellant’s
wife appears to have forgiven him to some extent, at least, for the
terrible attempt made by him to take her life. The appellant visited
her after her release from the hospital and the evidence indicates
that they had sexual intercourse on at least one ocecasion.

While we are of the view that the crime was a grave one, calling
for a severe sentence, the sentence of 25 years does not give ade-
quate weight to the appellant’s previous crime-free pattern of be-
haviour. We are all of the view that in the circumstances the sen-
tence was too long, and that a sentence of 15 years would not
depreciate the gravity of the crime committed, and would give ap-
propriate weight to the previous good character of the appellant
and his previous lack of involvement in any violent conduct.

The appeal is allowed to give effect to this variation.

Appeal from conviction dismissed: sentence varied.

{HIGH COURT OF JUSTICE}

Laderoute v. Laderoute
GOODMAN, J. 10TR JANUARY 1978,

Contracts — Unconscionability — Transfer of land in exchange for services —
Vendor aged 73 — Value of land and services approximately equal — Whether
agreement unconscionable,

An agreement between a man and his mother, aged 73, an independent woman in
full possession of her mental faculties, involving a transfer of land for services of
approximately equal value, is neither in itself unconscionable nor presumed to have
been secured by the exercise of undue influence.

[Calmusky et al., v. Karaloff, [1947) S.C.R. 110, [1947) 1 D.L.R. 784; Black v. Wilcoz
(1976), 12 O.R. (2d) 759, 70 D.L.R. (3d) 192, apld; Vanzant v. Coates (1917), 40 O.L.R.
556; Mundinger v. Mundinger, [1969] 1 O.R. 606, 3 D.L.R. (3d) 338 [affd [1970] S.C.R.
vi, 14 D.L.R. (8d) 256}, distd]

ACTION to set aside a conveyance of land.

James B. Chadwick, Q.C., and Thomas C. Barber, for plaintiff.
Paul L. LaFrance, for defendant.

GooDMAN, J.:—This is an action for a declaration that a deed
conveying certain lands and premises from the plaintiff to the de-
fendant is null and void or, in the alternative, for a declaration that
there has been a fundamental breach of an oral agreement entered
into between the plaintiff and the defendant, and for an order re-
quiring the defendant to reconvey the lands and the premises to
the plaintiff.
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tion, and in doing so was left in the position of having elected to
affirm the contract with full knowledge of the breach, .

Here there can be no doubt that the waiver agreement gave the
insurer full diseretion to settle all claims and any such settlement
ghould be treated as though it were a judgment recovered against
the defendant which the insurer had been compelled to pay by
reason of 8. 183 of the Insurance Act. The insurer was entitled to
tho full benefit of ss. (8) of 5. 183, The correspondence shows that
all settlements were arrived at with the full econcurrence of the
solicitor for the defendant without prejudice to the rights of the
insurer or the defendant as between themselves, I eannot give effect
to this contention of the defence,

The plaintiff is entitled to judgment in the amount of $1,793.57
and costs,

MERSBEY PAPER CO, LTD, v. COUNTY OF QUEENS

Nova Scotia Supreme Court, Isley CJ., Parker, Curris,
MacDonald and Patterson JJ. February 11, 1950.

Taxes III B, III D—

Statutory direction to assess at actual eash value but to ensure
uniform burden—Uniformity dominant factor—Rebuital evidence in
challenge of assessor’s valuation—Whether agreement of municipality
and tsxpayer as to value binding en Court—Guesswork valuation—
lﬂgbt to review on appeal—Rule 2 of 8. 18 of the Assessment Aot,
R.8.N.S, 19064, c. 15 provides that “all property liable to taxation
shall be assessed at its actual cash value, such value being the amount
which in the opinion of the assessor it would realize in cash if offered
at auction after reasonable notice but in forming such opinion the
assessor ghall have regard to the assessment of other .g;nrerties in
the town or municipality so as to ensure that taxation Il fall in a
uniform manner upon all real property in the town or municipality
and that taxation shall fall in & uniform manner upon all personal
property in the town or municipality”. Held, on appeal from an
assessment, [while the assessor is not entitled to assess ropertgsat
less than its actual cash value (s.g. by discounting the value by 26%
as in this case), fyce(: the history of the rule shows that the dominant
and controlling factor in determining an assessment is not actual

value but uniformityJThe words “in forming such opinion” must
be construed to mean “in assessing any pro ', It follows that if
an assessor has assessed other property at 76% of its actual cash
value, it is his duty (even though this involves a violation of the first
part of R, 2) to assess a subsequent taxpayer's property at the same
Eercentage. here the issue is whether an asseasor, in violation of

. 2, has assessed certain property at a higher percentage of the
actual cash value than the percentage at which other properties in
the municipality have been assessed, evidence is admissible as to the
correctness of certain multipliers used by the assessor in arriving at
Bartninr pomeintags Aped b the T ropacy. Meitasy e
particular percentage app e yer's property. Clearly,
the multipl?:rs were too low the asseasment of ghe properties would
be vitiated. Moreover, the objecting taxpayer is entitied to bring
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evidence in rebuttal of the replacement cost new of certain properties
(in challenge of the assessor’s figures) and is not obliged to give this
evidence-in-chief, It is entitled to bring this evidence when it can
be compared with the assessor's figures and it was not the taxpayer's
duty to call the assessor so that the comparison could be made. Held,
also, acceptance by opposing counsel at an assessment appeal of a
certain sum as the actual cash value of property does not bind the
presiding Judge. A municipality and a property owner cannot agree
on a valuation which violates a statute, since it may be most pre-
judicial to other taxpayers, Held, also, an assessor does not apply
the right principle where he makes his assessment by loose guesswork,
a8 by purporting to apply a sales method of determining actual cash
value and yet acting on newspaper accounts of a recent sale of the
glroperty and making guesses as to deductions and arbitrarily

ividing the result of his computations. The assessor’s opinions are
reviewable and may be weighed with the evidence on an assessment
EgpesL {Re Mindamar Metals Corp., 38 M.P.R, 75; Re Starr Mfg.

., [1926] 1 D.L.R. 212, 58 N.S.R. 248, apid)

ArpreEAL from a municipal tax assessment. Case remitted.

H. B. Rhude and D. R. Chipman, for appellant.

4. G. Cooper, Q.C, and J. H. Dickey, Q.C., for respondent.

Iustey C.J.:—This is an appeal by Mersey Paper Co. Ltd.
{to be referred to as Mersey) against the assessment of some of its
real and persona! property in the County of Queens for the year
1958. This property is the property of Mersey “within the mill
fence at Brooklyn” assessed at $9,000,000, of which $7,500,000 was
for real property and §1,500,000 for personal property.

Mersey is a8 company which was incorporated under the laws of
Nova Seotia on May 7, 1956 under the name of Scotian Paper Com-
pany Limited. Its name was on June 22, 1956 changed to Mersey
Paper Company Limited. On July 17, 1956 Mersey acquired by
transfer the property, assets and undertaking of another company,
alec called Mersey Paper Company Limited (to be referred to as
0ld Mersey), as a going concern, taking the same over as of April
30, 1956,

The asessment in question was part of a general reassessment of
all property in the Municipality of the County of Queens, This re-
assessment was carried out by one assessor, W. Robie Silver, who was
appointed as such in March, 1956 by the municipal eouncil of the
Municipality of the County of Queens, and who began his work of
reassessment on April 16, 1956 and completed it on December 16,
1957,

The evidence is that he was instructed, presumably by the muni-
cipal council, to assess all property at 75% of its actual cash
value within the meaning of that term as used in s 18, R, 2
of the Assessment Act, R.S.N.S. 1954, ¢, 15. Rule 2 is as follows:
#All property liable to taxation shall be assessed at its actual
cash value, such value being the amount which in the opinion of
the assessor it would realize in cash if offered at auction after rea-
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sonable notice but in forming such opinion the assessor ghsall have
regard to the assessment of other properties in the town or muni-
cipality so as to emsure that taxation shall fall in a uniform
manner upon all real property in the town or municipality and
that taxation shall fall in a uniform manner upon all personal
property in the town or municipality,” The instructions given the
assessor by the municipal council were improper as he was instruct-
ed to assess properties not at their actual cash value but at 75%
of their actual cash value. This he proceeded to do or attempted
to do.

At this point it is convenient to mention the material in exist-
ance, some of which was available and some not available to the
assessor, which he might properly have taken into consideration in
fixing the actual cash value of the real and personal property of
Mersey within the mill fence. This property, all lying within
District 6 of the municipality, consisted of :

1. Land. 2. The mill buildings of Mersey. 3. Mill equipment,

4. An item referred to at times as stock and stores and at other
times as materials and supplies but not including raw materiala,
5, Raw materials, 6. Stock in trade (newsprint), 7. Wharf and
harbor improvements.
A small proportion in value of these items, 7% or 8%, was below
highwater mark. Some evidence was adduced before the County
Court Judge whose decision is appealed from, bearing on the
question whether anything below high-water mark is within the
Municipality of the County of Queens; but the learned Judge,
after considering this question fully, found that the real and per-
sonal property of Mersey below high-water mark is within the
municipality and therefore assessable. The appellant in its factum
filed in this Court expressly abandened its position taken in the
Court below on this question, saying “the appellant has now
abandoned this ground of appeal”. I think this Court should deal
with the matter as if the property below high-water mark is assess-
able and included within the property within the mill fence, such
property however not including ships belonging to Mersey.

The purchase-price paid by Mersey for the property of Old
Mersey was approximately $53,750,000. Mersey made a written
offer to purchase this property dated June 7, 1956. This offer was
to purchase from Old Mersey “all the property, assets and under-
taking of” Old Mersey “as a going concern at the close of business
on the 30th day of April, 1956, the whole for the total purchase
price of Fifty-three million seven hundred and fifty-four thousand
five hundred and one dollars and ten cents ($53,754,501.10), the
said amount being attributed as follows in payment of the said
assets regpectively”.
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Then follows various items, the only relevant item being

“(m) Al other fixed amsets, including real estate, buildings,
plant and equipment, wharves, dwellings, etc. $39,750,000.00”

There is no item in the offer of purchase of goodwill, nor is there
any item expressly relating to contracts, agreements, leases and
licences, although Old Mersey had valuable contracts, agresments,
leases and lieences, including a power contract with the Nova
Scotisa Power Commission, a wood agreement with the Govern-
ment of Nova Scotia, newspaper customers’ contracts, suppliers’
contracts, pulpwood supply contracts, stumpage agreements, bills
of sale, stream-driving rights, booming privileges, and a patent
and trademark. These, however, were sll transferred, set over and
assigned to Mersey as part of the property, assets and undertaking
of Old Mersey, although no part of the $53,750,000 purchase-price
was attributed to them. The fact that no part of the purchase-
price was so attributed strikes one as extraordinary, but it would
appear that Mersey had in mind the issuing of a prospectus and
desired to represent in the prospectus that the physical assets to
which the sum of $39,750,000 was attributed had approximately
that value.

The purchase-price was paid to Old Mersey in cash. The cash
was raised by Mersey through a band issue of $26,000,000 and the
issue of preferred shares having a par value $10,000,000, the bal-
ance being raised otherwise. In connection with the issue of the pre-
ferred shares a prospectus containing certain statutory information
and dated August 29, 1956 was duly filed in the office of the
the Registrar of Joint Stock Companies on that date.

‘While the statutory information states that as part of the under-
taking Old Mersey transferred, assigned and set over to Mersey
all of its contracts, agreements, leases, licences, ete. (p. 17), it also
states that no amount was paid for goodwill (p. 17), and the
prospectus states that under date of July 31, 1956, Stone & Webster
Engineering Corp., Consulting Engineers, submitted a report to the
company containing an appraisal of the fixed assets acquired as of
April 30, 1956 from Old Mersey by the company, excluding any
value for freehold and leasehold timber limits. The prospectus
goes on to say:

“This report states that as at April 30, 1956 the fixed assets ac-
quired by the Company from Old Mersey (excluding any value for
freehold and leasehold timber limits) and the cargo ships owned by
wholly-owned subsidiaries had a replacement cost new of $47,-
887,223 and a replacement cost new, less depreciation of $42,819,-
600. Distribution of these valuations by major classes of assets is
set out below:
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Replacement Cost
New Less
New  Depreciation
“Paper Mill Property
Yand, including limestone quarry...§ 237400 § 237,400

Mill bmldmgs ................... 7,767,136 7,378,800
Miseellaneous bmldmga off mill site.. 195,521 185,700
Mill equipment ..........0o0eiunn 81,271,511 29,707,800
Wharf and harbor improvements ... 1,725,062 1,638,800
Dams ..oovvvriinnninnnnonons cee. 390,598 871,100
Total, Paper Mill Property ...... $41,587,228 $39,519,600”

While some of the assets to which the $39,519,600 applies are
outgide the mill fence, it is apparent from the evidence that these
would not amount to more than 10% of the whole in value., Mersey
was therefore representing to the public that its fixed assets within
the mill fence had been appraised at, say, at least $35,000,000 as
their replacement cost new less depreciation. This does net in-
elude the value of materials and supplies, raw materials, or stock
in trade within the mill fence. Even if it be assumed that
Mersey should be taken at its word and as having paid in cash
in 1956 $35,000,000 plus for the real and personal property
within the mill fence, it does not follow that this figure represents
the actual cash value of this property for assessment purposes
within R. 2 of 5. 18 of the Assessment Act, but it is extremely
relevant evidence.

The assessor placed a value on the property within the mill fence
including that below high-water mark of $12,000,000. He apparent-
ly did not know of the prospectus, the valuation of Stone & Web-
ster, or the offer of purchase; at least he gives no indication in his
evidence that he knew of them. His method of assessing the proper-
ty within the mill fence may without unfairness be described as a
hit-or-miss one. He says that there are two methods of assessment
of which he has knowledge: (1) the selling price or sales method,
that is the use of the selling price “to come at your final figure”;
(2) the replacement cost method, that is the use of replacement
cost less depreciation and obsolescence with certain adjustments
if necessary. He says that he used method (1) for Mersey and
method (2) for the other properties in the municipality, With
regard to Mersey he says that he saw in the daily paper that the
whole property and undertaking had been sold for approximately
$53,000,000; that he knew from records of Court proceedings in
Halifax that Mersey had said its timberlands had s value of
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$5,600,000; that this left $47,400,000; that he deducted from this
figure $2,000,000 for Mersey’s ships, leaving $45,400,000; that he
deducted from this figure $1,000,000 so as to have regard to wood-
lands, wood in the river, and things like that that were outside the
mill fence but still in the municipality, leaving $44,400,000; that
he thought that goodwill must have been involved in the sale and he
knew that there were paper contracts and wood contracts, so he
took off $20,000,000 as a round sum to cover those as he says,
“purely a guess,” his resulting figure being $24,400,000; and that
from this he took off $400,000 to get round figures, leaving $24,000,-
000. He then said to himself: “This is still too much money and,
the only thing I can see, I will split it, call it $12,000,000.” He
thought that was the very least figure that anybody eould possibly
expect to get the plant for, “and that is too low”. He then dis-
counted the $12,000,000 by 25%, because he was assessing all
property at the rate of 75%. As to the division of the $9,000,000
between real and personal, he obtained the opinion of the secretary-
treasurer of Mersey that of the property within the mill fence one-
fifth in value was personal and four-fifths real. Varying these
proportions somewhat, he assessed the real property at $7,500,000,
and the personal property at $1,500,000. He considered every figure
from $5,000,000 to $15,000,000,

" Being apparently much concerned, and this can be easily under-
stood, about the proper figure to arrive at, he consulted the warden
of the municipality. The warden called a meeting of the ecouncil.
This was held on December 14, 1957. The council passed a resolu-
tion recorded in the minutes as follows: “On motion of Coun.
Grosse, seconded by Coun, Freeman, it was suggested that the
assessor consider placing an assessment of $9,000,000 on the Mersey
mill plant, all property inside the fence, broken down as follows:
real property, $7,500,000, personal property $1,500,000. Motion
carried unanimously.” The assessor, armed though he was with this
resolution of the council, gave the matter further consideration all
through the next day and finally decided in the evening to assess
the property inside the mill fence at $9,000,000.

It may be noted at this stage that Stone & Webster’s written
appraisal of certain property of Old Mersey as of April 30, 1956
was put in evidence and this shows, as the prospectus stated, that
their appraisal of the total paper mill property was $39,519,600;
this however being stated to be its cost to reproduce new less de-
preciation,

An appraisal engineer in the employ of Stone & Webster was
called on behalf of Mersey in the proceedings before the County
Court Judge and he, despite the former appraisal by Stone & Web-
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ster, which was not made by him, submitted figures appraising the

physical assets within the mill fence, including those below high-

water mark, (not including materials and supplies, raw materials
or stock in trade) at $11,831,009, This, he said, was the replace-

ment cost new less deprecistion as of December 31, 1957.

One might at first blush assume that there had been a great de-
pletion of assets in the meantime. But this was not so. There was
a net addition in value to the property within the mill fence be-
tween April 30, 1956 and December 31, 1857, after allowing for re-
tirements, In additiot to the physical asseis within the mill fence
appraised at $11,831,009, this witness appraised the materials and
supplies at actual cash value as of December 31, 1957, $304,282;
the raw materials at cost, average of high and low for year 1957,
at $810,432; and the stock of goods at cost less raw materials in-
cluded in cost, average of high and low for year 1957, at $198,438;
making in all $13,144,161.

With regard to the physical assets (other than materials and
supplies, raw materials and stock in trade) this witness arrived
at these valuations by taking the rep]acement costs new, ascertain-
ing the age, the service life and the remaining life of each item
(other than land), from these data ascertaining the percentage
candition of each item, and thereby arriving at his final figure,
The depreciation was reckoned by the diminishing balance method,
and the witness said that in his opinion the result gave the fair cash
value which he identified with the actual eash value within the
meaning of this term as used in the Assessment Act.

From the assessor’s valuation of $9,000,000 Mersey appealed to
the Boerd of Revision and Appeal, which confirmed his assess-
ment. Mersey then appealed to the County Court of District No. 2,
and the evidence I have referred to above and much other evidence
was given.

The learned County Court Judge affirmed the decision of the
Board of Revision and Appeal and confirmed the assessment of
gﬁrsey at $9,000,000. The concluding words of his decision are as

ows:

“I have come to the conclusion and find that the assessment of
the appellant, the Mersey Paper Company Limited, at $7,500,000
for real and $1,500,000 for personal property is a fair and equit-
able assessment as 75% of its actual cash value within the meaning
of the Assessment Act. The decision of the Court of Revision and
Appeal will be confirmed and the appeal dismissed with costs.”.

In his decision the following passages appear:

“Evidence at great length was tendered by experts and officials
of the appellant company and by the sssessor on behalf of the

.
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municipality as to the value of the property real and personal
within the mill fence. In their argument, however, counsel agree
that the actual cash value of the real and personal property within
the mill fence is $12,000,000. I therefore accept it as a reasonable
valuation of the property real and personal.”

“Reference has been made above to the method used by the
assessor in arriving at the actual cash value of the property
assessed. It is eriticized by the appellant and approved by the
respondent. However, as they both agree with his conclusion that
the actual cash value of the property is $12,000,000 it does
not in my opinion affect the result.”

“As stated above, both parties having now accepted his valua-
tion of $12,000,0600 for the plant, the way in which he arrived
at it is unimportant.” '

From these quotations it appears that the learned Judge did not
address his own mind to either of the following questions:
(1) Whether $12,000,000 was the actual cash value of the property
assessed, or (2) Whether the assessor pursued a proper method
of arriving at the actual cash value of this property. The learned
Judge adopted $12,000,000 as the actual cash value by reason of
the acceptance by both counsel of this figure in argument. In my
opinion this acceptance did not bind the learned Judge. I do not
think that a municipality and a property owner can validly agree
on & valuation which is in violation of a statute. Nor, in my view
does an acceptance or agreement made in argument before the
learned Judge bind this Court. It is obvious that an agreement on
valuation made between one taxpayer and the municipality might
be most prejudicial to other taxpayers.

Also to be considered is the question whether the fact that the
appellant in its notice of appeal to this Court expressly excepts
from its appeal that portion of the judgment of the learned Judge
“wherein it is found that the actual cash value of the real and
personal property of the appellant within the mill fence of Brooklyn,
in the County of Queens, is $12,000,000,” binds this Court to
accept that finding of fact by the learned Judge.

The notice of application to this Court is for: “An Order
vacating and setting aside all of the said decision or judgment of
His Honour Judge J. Welsford Macdonald of the County Court for
Distriet Number Two, except that portion thereof wherein it is
found that the actua! cash value of the real and personal property
of the Appellant within the mill fence at Brooklyn in the County
of Queens is $12,000,000.00, and the whole of the Order based
thereon, and directing that a new trial, hearing or inquiry be had in
the said County Court for District Number Two.” The appellant
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apparently relied on that part of Order LVII, r. 1, (Rules of the
Supreme Court) which reads as follows: “The appellant may, by
the notice of motion, appeal from the whole, or any part of any
judgment or order, and the notice of motion shall state whether the
whole or part only of sueh judgment or order is complained of,
and in the latter case shall specify such part.”

Dealing with the English provigion, “notice of appeal may be
given either in respect of the whole or in respect of any specified
part of the judgment or order of the Court below” (0. 58, r. 8), the
1958 Annual Practice says (p. 1664) : “In order to avoid & possible
lisbility for costs in respect of issues on which the appeal fails,
the notice of appeal shounld confine itself to that part of the judg-
ment or order which is complained of, and should specify it —
for example the quantum of damages as distinet from the liability,
the grant of an injunction as distinet from an award of damages,
a refusal to find contributory negligence on the part of the plain-
tiff, as distinet from a finding of negligence by the defendant, a
dignissal of the action against one defendant as distinet from
others.”

It will be noted from the examples given in The Annual Practice
that each part of the judgment or order not appealed from in the
instances given was res fudicata, that is, a finding which was in-
volved as a basis of the judgment appealed from. If the finding of
the learned Judge that the Mersey property within the mill fence
had an actual cash value of $12,000,000 were a finding of fact in-
volved as a basis of the judgment of the County Court Judge and
this finding was not appealed, it might be that it could not now be
challenged, but the only finding of fact which was involved as a
bagis of the judgment was that the actual cash value was nof less
than $12,000,000, so it cannot in my opinion be said that the
question whether the actual cash value is mol more thon $12,-
000,000 is no longer open.

On res judicata see Stroud’s Judicial Dictionary, 3rd ed., vol. 8,
p. 2566.

The learned Judge in his judgment states the issue as seen by
him, He says: “The sole point now to be decided in this appeal
is whether the assessor and the Board of Revision and Appeal in
confirming the assessment of the property in question at 75%
of its value have violated the principle set forth in R. 2 of s, 18
of the Assessment Act in that they did not have regard to the
assessment of other properties in the municipality ao as to ensure
that taxation shall fall in a uniform manner upon all property in
the town or municipality. In other words, is the Mersey Paper
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Co. assessed at 75% of its actual cash value while other properties
in the munieipality are assessed at a lesser percentage?”

From the evidence it would appear (although this Court need
not decide) that the actual cash value of the property within the
mill fence was at least $12,000,000, Can a property owner whose
property is assessed at less than its actual cash value successfully
challenge the assessment on the ground that the amount for which
other property is assessed is a lower percentage of its actual cash
value than the percentage at which the complaining property owner
is assessed? The answer to this question involves an interpretation of
R. 2, which I now propose to attempt.

In Re Mindamar Melals Corp. (1954), 33 M.P.R. 75, Rule 2
was interpreted by this Court. The Rule, however, was then as
follows: “All property liable to taxation shall be assessed at its
actual cash value, such value being the amount which in the opinion
of the assessor it would realize in cash if offered at auction after
reasonable notice but in forming such opinion the assessor shall have
regard to the assessment of other properties of the like class in the
town or municipality.” The Rule was enacted in that form by c. 33
of the Acts of 1931. Before that the Rule was as follows:

“All property liable to taxation shall be asseased at its actual cash
value, such value being the amount which in the opinion of the
assessor it would realize in cash if offered at auction after reason-
able notice”: Assessment Act, R.S.N.S, 1923, . 86, s. 17.

From this it will be seen that since the enactment of R.S.N.S,
1923 there have been two successive attempts to widen the basis
of the assessor’s opinion of the actual cash value of property to
be assessed. The guide legislatively furnished by the first amend-
ment was the assessment of other properties of the like class, The
guide supplied by the second amendment was the assessment of
other properties in the town or municipality. By ‘the second
amendment the following significant words were added: “so as to
ensure that taxation ghall fall in a uniform manner upon all real
property in the town or municipality and that taxation shall fall
in a uniform manner upon all personal property in the town or
municipality,”

I think the history of this Rule and the words beginning “so as”
show that the Legislature by the second amendment intended that
the dominant and eontrolling factor in determining the amount at
which property is to be assessed should be not its actual cash value
but uniformity. I think the first part of the Rule directing assess-
ment of property at its actusal cash value is subsidiary or subordin-
ate to the latter part of the Rule, The use of the words “but” (in
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mtroducmg the latter part of the Rule), “ghall”, and the words be-
ginning “so as to ensure” point to this eonclusion. Even under
Rule 2 as it was before the last amendment, I am not sure that
the actual cash value test was the controlling test. See Re Min-
damar Metals Corp. supra.

It may be thought that the words beginning with the word “but”
in the Rule should be disregarded completley because thought con-
trol by legislation is impracticable and it is impoasible to provide
by law that & person shall form any particular opinion. For in-
stance, in the case at bar, there is no dispute as to what the
asessor’s opinion was. His opinion was that the property in ques-
tion had an actual cash value of $12,000,000, yet he asscased the
property at $9,000,000. Was this because he changed his opinion
of its actual cash value after taking into account the fact that he
had discounted other actual cash values by 25%. This snggestion
seams absurd to me, yet this appears to be what the Legislature has
tried to instruet him to do.

I do not think it could be reasonably argued that the opinion
referred to in the Rule is a statutory opinion which is different
from the assessor’s true opinion.

In Dreifus v, Royds (1920), 57 D.L.R. 4 at p. 51, 61 S.C.R.
326 at p. 336, Duff J. in construing the meaning of the words
“getual value” in the Ontario Assessment Act gaid:

“It is very clear to me that the Board has proceeded upon the
theory that the enactment of sec. 40, sub-sec. 1" (the section provid-
ing that land shall be assessed at its actual value) “is modified by
that of sub-sec. 16 of sec. 69” (the section permitting reference
to the value at which similar land in the vicinity is assessed)
“and that the actual value for the purpose of assessment may be
something other than the actual value in fact, the determination of
which is governed by the practice of the assessor as applied to
gimilar lands in the vicinity, This I think is an erroneous view.”
Nevertheless, the Legislature has gone to so much pains by suc-
cessive amendments to stress the importance of uniformity in assess-
ment that I think that R. 2 is now in such terms that it must be
interpreted substantially as if the words “but in forming such
an opinion” meant “but in assessing any property”.

If this is the correct interpretation it was the duty of the
amessor, once he had assessed the other property in the municipality
at 75% of its actual cash value, to assess Mersey’s property at the
same percentage. In doing so he would be violating the direction in
the first part of R. 2 but he would be obeying the dominant di-
rection in the second part of R. 2.

I think this Court should make it very clear that it disapproves




|
i
i
i
|

24

Cow pERE T

L

|

1
v

30 DouMINION Law REPORTS 18 D.L.R.(2d)

of this method of assessment. Assessors and municipal councils who
deliberately set out to assess the property in the municipality at
less than its actual cash value are not only making trouble for
themselves but they are flouting the intention of the Legislature.
In this case the municipal council and the assessor went to the
very limit which they were permitted by law to go without making
an assessment which would be prima facie unjust and fraudulent
(see 8, 173 of the Assessment Act). It may be that the whole
assessment roll eould be or could have been attacked in some pro-
ceedings other than these, but, once it becomes clear that the general
level of assessed values of real and personal property other than
that of one property owner is 25% less than what in the opinion
of the assessor is its actual eash value, it would be a great injustice
and, I think, a violation of R. 2 to uphold an assessment of that
property owner’s property at its full actual cash value. I think it
would be a lesser but still an undoubted injustice and violation of
R. 2 to uphold an assessment of that property owner’s property at
a substantially larger percentage than 75% of what in the opinion
of the assessor is its actual cash value. And finally I think it would
be an injustice and violation of R. 2 for an assessor to assess a
property at & substantially higher percentage of its actual cash
value than that at which he assessed other properties generally,

I think the learned Judge correctly stated the issue in the pass-
age from his judgment quoted above beginning with the words
“The sole point now to be decided in this appeal”. This was
the basis upon which the appeal was argued by both counsel and I
think the correct basis, The question is, was Mersey assessed at a
higher percentage of the actual cash value of the property in
question than the percentage of actual cash value at which other
properties in the municipality were assessed?

It should not be overlooked that R. 2 gives to the term “actual
cash value” a technical meaning, “such value being the amount
which in the opinion of the amsessor it would realize in cash if
offered at auction after reasonable notice”. But the opinion of the
amsessor is not unchallengeable. In Re Starr Mfg. Co., [1926]
1 D.LR. 212 at p, 213, 58 N.S.R. 243 at p. 247, Harris C.J. said:

“It was strenuously argued that the opinion of the assessors
ought to govern, but it is obvious that if this was so, no appeal could
ever succeed. I quite admit that due weight ought to be given to
the opinion of the assessors and to the fact that they have
had much experience in valuing property, but their opinions
are only worth what they are worth — they are not conclusive,
They are evidence, and the trial Judge has to weigh them with
the other evidence and reach his own conclusions.”

It should alsc be noted that the determination of the actual cash
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value of property which is an integral part of a business reaching
far beyond the bounds of the district of the municipality and of the
municipality itself is a task of formidable difficulty: Re Maritime
Telegraph & Telephone Co., [1840] 1 D.L.R. 602, 51 CR.T.C. 113,
14 M.P.R. 387; affd [1940], 3 D.L.R. 721, S.C.R. 616, 51 CR.T.C.
198. Rule 2 seems conspicuously unsuitable for the assesement of such
property. In the Maritime Telegraph & Telephone Co. case several
varying judicial opinions were cxpressed and the only guidance
that I have been able to get from that case is that the property must
be assessed as it stands and not a8 discarded junk, Is the hypothetical
auction referred to in R. 2 (considered in relation to the case at
bar) an suction at which the enly bidders are persons who cannot
make practical use of the property in question a8 a unit in the
earrying on of 4 newsprint manufacturing business because thoss
bidders do not have sources of supply or market outlets? It would
not so gppear to me, It would appear to me that eources of supply
and outlets would likely be available to bidders if the property
owner were going out of business, which it would be if its mill and
plant were being sold at auction, It was stated by Graham J, in this
Court in the Maritime Telegraph & Telephone Co. case [p. 606
DLR., p. 117 CR.T.C.}: “The hypothetical statutory auction is
to be one at which there is competition.” And that: “The Assessors
may reasonably assume that the appellants would bid.” I am not
convinced that this latter is so, but I do not think that the hypo-
thetical statutory suction is to he one at which the bidders must
all be devoid of resources required to enable the mill and equipment
to be profitably operated,

In this case the assessor was confronted with a difficult task but
I think the mere recital of his evidence as to the manner in which he
arrived at the $12,000,000 value shows that he did not apply the
right principle. His mental operations did not reach the level
of judgment as to the actual cash value of the property but were not
much more than loose guesswork,

What were the duties of the County Court Judge in dealing with
the appeal ¥ Section 62 of the Assessment Act is as follows:

“(1) The county court shall inquire into the matter de novo, and
examiee such witnesses and take all such proceedings as are requisite
for a full investigation of the matter. )

“(2) On the appeal the county court shall have all the powers of
the court appealed from.”

Proceedings before the County Court Judge were an inquiry into
the matier de novo. Unfortunately there is a conflict of judicial
opinion as to what this means.

The learned Judge quoted the M.P.R. headnote of Re Assessment
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of Manning, 17 MP.R. 9, [1943] 1 D.L.R. 383, as follows: “On
an appeal under sec. 60 of The Assessment Aet, ch. 2, Acts N.S.
1938, a County Court should noi disturb an assessment made by
the assessors and affirmed by the Assessment Appeal Court unless
it is clear that the assessors or the members of the appeal court were
not fully aware of their duty under the Act, or that they adopted
a wrong principle or ignored a right one, or that some governing
factor was overlooked.” Examination of the Manning case, however,
shows that in & Court of six, three of the Judges considered that
this was not the correct principle for the County Court to apply,
however correct it might be for a higher Court to apply, and sug-
gested, as I gather, that it was the duty of the County Court on
appeal to determine the actual! cash value and allow the appeal if
satisfied that the actual cash value was less than the value fixed
by the assessor and affirmed by the Board of Revision and Appeal.
However, the point is of little importance in a case where, as here,
(not as in the Manning case) the County Court Judge dismissed
the appeal.

The rule which this Court should follow is that set out in Glace
Bay v. Seaboard Power Corp., {1952] 2 D.L.R. 826 at p. 833, as
follows: “Unless this Court is satisfled that the decision of the Judge
appealed from is clearly wrong, or unless he erred by adopting some
wrong prineiple or by refusing to apply some right one, or unless
he overlooked some governing fact, then his decision must stand.”
This rule is also laid down in Landers v. Town of Digby (1955), 37
MPR.1atp 6.

If the assessor and the Board of Revision and Appeal proceeded
on a wrong principle or overlooked some governing fact, then the
County Court Judge did the same thing, because he found that they
did no:. This Court should therefore in determining whether the
County Court Judge was clearly wrong or erred in adopting some
wrong prineiple or by refusing to apply some right one or overlooked
some governing fact, consider whether the assessor and the Board of
Revision and Appeal did the same thing. This Court should in ad-
dition consider whether any errors were made by the County Court
Judge over and above those made by the assessor and the Board
of Revision and Appeal.

I have set out the method by which the assessor arrived at 75%
of the actual cash value of Mersey’s property within the mill fence.
I must now refer to the method by which he arrived at 75% of
the actual cash value of the other properties in the municipality.
In order to arrive at the latter he used the replacement cost method,
applying a manual for that purpose. He deseribed in detail how he
proceeded. His description related particularly to residential pro-
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perties but also, to some extent, to business premises and to the
valuation of land. His method was to measure the floor space of &
building, sscertain the number of storeys in the building, then
multiply the number of square feet in the floor space by a certain
figure which I may refer to as a multiplier. This multiplier varied
in accordance with the size of the floor space, the number of storeys,
and the “class” of the building. The resultant figure was taken by
him to be the replacement cost new. This was the basis of his
assessment but, having arrived at this figure, he adjusted it for
depreciation, obsolescence and zone. He used his knowledge of recent
gales as a check on the result, but he did not apply the sales method,
he did not regard the recent sales prices as a governing factor.

In his opinion the result that he arrived at by the method he
used was the actnal cash value of the building within the meaning
of the Act. He added what appears to have been a flat figure of
8150 for the land on which the huilding stood regardless of the size
of the lot. A whole farm would not be considered 88 a lot and he
valued farmiands in accordance with his manual,

It will be seen that the efficacy of this method depended mainly
upon the figures in his manual being the correct multipliers. If he
used multipliers that were too low, the assessment of properties
generally throughout the municipality would be fundamentally
vitiated.

These multipliers were challenged by Mersey as being too low
and as resulting in replacement costs new which were substantially
lower than the true replacement costs new would be.

It was manifestly of the utmost importance that the County
Court Judge thoroughly consider all properly tendered relevant evi-
dence as to the correctness of these multipliers. The asseasor him-
self gave & most unsatisfactory ascount of their origin. He said that
in 1956 he examined a building in each class and formed an opinion
from his experience (which was considerable) of what the replace-
ment costs new would be, and that from this judgment so formed
he arrived at the multiplier for a building of that floor space,
number of storeys and class, He could not, however, give any
details of buildings examined and considered by him, nor whether
contractor’s profits were included or, indeed, any other relevant
details. He then adjusted the multiplier so arrived at upward and
downward for buildings in the same eclass of different floor space
and number of storeys. In these adjustments he followed another
manual referred to as the Mooney Manual. There was no attempt
to establish that the Mooney Manual was generally accepted or cor-
rect as o guide although there was evidence that it had been used.

Mersey adduced evidence of thirteen sales (two in 1950, one in

818 D.LR. (2d)
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1951, two in 1954, one in 1955, one in 1956, five in 1957 and one in
1958) of properties in the municipality for amounts 75% of which
would be substantially in excess of the assessments and indicating
that these properties were assessed by the assessor at 46.6% of
the total of their sale prices. Tlese sales were all very near the
Town of Liverpool and, I think, may not have been representative of
sale values throughout the County. For the most part they were sales
for cash but may, in my opinion, have brought in higher prices,
at least in some instances, than the amounts that would have been
obtained at auction.

Mersey also adduced the evidence of an expert valuer from Halifax
who valued seventy-three properties, not very well distributed
geographically throughout the municipality, and this expert gave
it as his opinion that these properties were assessed at 59% of their
combined actual cash values. The evidence of this expert was
vigorously attacked, but it is unnecessary for the purpoees of this
decision to pass upon its strength or conclusiveness, in the view
I take of the appeal. The inference that Mersey asked us to draw
from the evidence of the sales and of its expert was that the pro-
perties outside the mill fence were assessed at approximately 50%
of their actual cash value as against 75% for Mersey, and on this
ground has asked this Court to reduce Mersey’s assessment from
$9,000,000 to %;000,000'

Alternatively Mersey argued that the case should be remitted to
the County Court for a new inquiry on the ground that relevant evi-
dence was rejected. Indeed, in Mersey’s notice of appeal, the first
ground is stated as follows: “That the learned Judge improperly
rejected and/or refused to hear and/or refused to allow on the
record evidence tendered by the Aprellant in rebuttal.”

I do not think that this Court would be justified in reducing
Mersey’s assessment. There are two reasons for this conclusion:
(1) I am not satisfied that Mersey is assessed at as much as 75%
of the actual cash value of its property. As stated above I think it
was the duty of the learned Judge to consider this question. Had
he done so there is no way of kuowing what eonclusion he would
have arrived at. Would he have given some weight to the Stone &
Webster valuation of 1956, the purchase offer, the attribution of at
least $35,000,000 to the greater part of the property within the
mill fence, and to the prospectus? How did Purdy impress him
as a witness? And was he convinced that Purdy’s valuation was
reasonably correct and in accordance with the Assessment Actf This
Court is not in a position to pass upon these questions, at least all
of them. (2) This Court cannot pass upon the validity of the multi-
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pliers used by the assessor because some of the available evidence
on this issue was rejected, as noted below.

Nor do I think that this Court should dismiss the appeal. For this
conclusion there are two reasons: (1) I think the actual cash value
of Mersey’s property should be determined by a Court which has
the facilities for determining it. (2) There is obviously available
more evidence, not admitted, on the validity of the multipliers,

The third alternative is to remit the matter to the County Court
of District No. 2 for re-inquiry. This was the course that was
pursued in Glace Bay v. Seaboard Power Corp. The following is
from the judgment of Parker J. [1952] 2 D.L.R. at p. 837 in that
case: “In my opinion the matter should be remitted to the County
Court Judge for reconsideration c¢f the evidence placed before him
when he first considered the matter and for the consideration of such
additional evidence as either the Town or Seaboard may see fit to
adduce and which he may see fit to admit.” I have come to the
conclusion that this, substantially, is the course that we should
follow in this case. The main reason that I think this should be
done is that in my opinion the learned Judge wrongly rejected cer-
tain evidence which would bear directly on the correctness of the
multipliers used by the assessor, & vital question, as a substantial
error in those multipliers would result, either certainly or probably,
in & general assessment of property outside the mill fance throughout
the municipality at less than 75% of its replacemant oost new as
adjusted for depreciation, obsolescence and other proper factors,
and therefore, on the principle applied by the assessor, at less than
75% of its actual cash value.

Why do I say that evidence was wrongly rejected?

The appellant did not know and, although through its counsel
it tried to ascertain, was unable to ascertain before the inquiry
came on before the County Court Judge, the figure which the amsessor
had arrived at and used as 75% of the replacement cost new of any
property outside the mill fence. And it had no way of ascertaining
this figure except my calling the assessor as a witness. The appellant
herein was also the appellant in the proceedings before the County
Court. There it was the duty of the appellant to begin with a view
to making a prima facie case that the valuation placed by the as-
sessor on the appellant’s property was too high, baving regard to
the valuations he had placed on other properties.

The appellant did not call the assessor as a witness for the puir-
pose of ascertaining the basic replacement cost figures on which
after adjustment he had based these valuations. To have done so
would have been to make the assessor the appellant’s witness, with
all the disadvantages thereby entailed. Had the appellant called
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the assessor it would be for the purpose, inter alia, of eliciting from
him evidence of the figures he used of the replacement cost new of
certain specified buildings so that the appellant could check these
replacement costs after examination of these buildings by an ex-
pert. Should the check reveal that the figures of replacement cost
new were in the appellant’s opinion too low, the appellant would
then likely call its expert to give his own contradictory estimate of
the replacement ecost new, It is this course which the respondent sug-
gested the appellant should have followed. Mr, Cooper, Q.C., counsel

for the respondent in objecting to rebuttal evidence as to the cor- |

rectness of the multipliers in the manual used by the assessor said: |

“That evidence was available to my learned friend in his proof |

because he had the assessor under subpoena. He was here for two l

or three days and could have been called. This is only matter arising
after my learned friend’s case was closed and is not new matter
or such matter as would take anybody by suprise or anything of
that nature, and is not a proper subject of rebuttal.”

Instead of taking this course the appellant obtained the informa-

tion it desired from the assessor on eross-examination, The assessor -

was called upon in cross-examination to produce the replacement
costs new which he had used for a considerable number of properties
outside the mill fence.

It was also in the course of giving evidence as a witness for
the respondent that the assessor described his syastem of assessments
and produced his manusl with a large number of multipliers for
different classes, sizes and heights of buildings. The appellant then
in rebuttal called a witness for two purposes: first, to testify that
the multipliers were too low; and, secondly, for the purpose of
giving his estimate of the replacement cost new of a number of
buildings as to which the assessor had testified.

The learned trial Judge admitted the evidence of the witness
as to the correctness of the multipliers but, when eounsel for the
respondent objected to his giving any evidence of the estimates of
the replacement cost new of individual properties, the learned Judge
sustained this objection and this witness was not permitted, except
as to one building, to give any evidence of his estimates of the
replacement cost new. Had this witness been permitted to give
estimates of the replacement cost new of a substantial number of
houses or other buildings, and had his estimates been accepted
as ‘reliable and correct by the learned Judge, and had they been
considerably higher in a considerable number of ecases than the
figures representing replacement cost new used by ‘the assessor, the
eonclusion might very reasonably have been drawn that the assessor's
multipliers were incorrect and too low. This conclusion would have.
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had a most significant bearing upon the erucial point of the case,
namely, whether the property outside the mill fence throughout the
municipality was assessed at a smaller percentage of its actual cash
value than the assessor said it was, the very proposition which the
appellant was seeking to establish,

I think this rejected evidence should have been admitted. The
argument contra is that to admit it would have been to permit the
appeliant to split its case by first 1elying on prima facie proof and
when this had been shaken by evidence given on behalf of the
respondent (by ‘the assessor) adducing confirmatory evidence.

A great many cases were cited on the question whether the ap-
pellant was entitled to have the rejected evidence admitted including
the following: Jacobs v. Tarleton (1848), 17 LJ.QB. 194 (as to
which see Roscoe’s Evidence in Civil Actions, 20th ed.,, p. 234);
Doe d. Lawrence v. Stalker (1849), 5 U.C.Q.B. 346; Wright v,
Willcox (1850), 9 C.B. 650, 137 E.R. 1047; Neary v. Fowler (1869),
7 N.S.RR. 495 at p. 499 (a trial Judge's discretion to reject rebuttal
testimony may be reversed by the Court); Trenholm v. Dom. Ez-
. press (1914), 43 NB.R. 98; Chytraus v. Chicogo (1895), 160 IIl.
Rep. 18, 43 N.E. 335; Doe d. Stmonds v. Gilbert (1883), 22 NB.R.
576; Whittaker v. Welch (1874), 156 N.B.R. 436 (where the ocon-
tradicted statement appeared for the first time on the eross-
examination of the defendant); Heavy v. Odell (1863), 10 N.B.R.
524; B. v. Tower (1880), 20 N.B.R. 168; Wlliams v. Davies (1833),
1C. & M. 464, 149 E.R. 481 (where Bayley B. drew a distinction
between what is done by an Appeal Court when evidence is im-
properly rejected and where the Judge has exercised his diseretion
to admit it, saying “where evidence is rejected improperly it is &
ground for a new trial”); Brouns v. Murray (1825), Ry. & Mood.
254, 171 E.R. 1012; Annotation to R. v. Michael (1955), 20 C.R. 24.

Reference was also made to Phipson on Evidence, 9th ed., p. 44;
Wigmore on Evidence, 3rd ed., vol. VI, p. 510; and Taylor on
Evidence, 11th ed., pp. 290-1.

In Maclaren & Sons v. Davis (1890), 6 T.LR. 372 at p. 878, Mr.
Justice Cave said: “There must be a new trial, first and foremost,
because the learned Baron had not exercised his discretion properly
in the refusal to allow evidence to be given in reply.”

In most of the cases eited, the fact emerging from the evidence on
!)eha.lf of the defendant which the plaintiff msy contradiet in rebuttal
is gvidenee of unforescen particular facts brought out in direct ex-
amination rather than eross-examination. The facts sought to be
eontradicted here were unknown to the appellant, Though doubtless
suspected it cannot be said that they were foreseen. True, they
were brought out in aross-examination, not in direct examination;
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but I think that it would be unjustifiably technical to make anything
depend on this distinection.

It was argued that the appellint could have called its expert
on replacement ecosts in adducing its evidence-in-chief; but prae-
tically the whole point of such evidence would be lost if the appel-
lant did not also have the assessor’s figures to compare with its ex-
pert’s figures. I do not believe it was the appellant’s duty to call
the assessor for the purpose of making possible this ecomparison.
The assessor's figures as to replacement cost new of particular pro-
perties were necessary before the expert for the appellant eould
examine these properties and give his estimate. I think the reason-
able and proper course for the appellant to follow is that which
it did follow, namely, elicit from the assessor on cross-examination
the figures he used, then have an estimate made by its own expert
of the cost of replacement new of the properties to which those
figures related, and then call the expert in rebuttal. The expert,
had he been permitted to testify, might perhaps have been able
to discredit very seriously the correctness of the multipliers used
by the assessor, but he could do this effectively only if permitted
to give evidence with respect to particular properties.

I consider that the appellant had the right to have this evidence
admitted, and that if it did not, the discretion which the learned
Judge exercised in rejecting it was wrongly exercised. I consider
also that there was a substantial wrong or miscarriage in this regard
within the meaning of these words as used in O, XXXVII, r. 6
(Rules ¢f Supreme Court).

If a thorough inquiry into the matter de novo was to be conducted
by the County Court, it was essential that the soundness and correct-
ness of the system followed by the assessor in arriving at 756% of
the actnal cash value of properties generally should be throughly
investigated, This was not done. In my opinion the matter should be
remitted to the County Court of District No. 2 for a new inquiry.
The order for a new inquiry should, I think, eontain a provision
that if the Judge who conducts the new inquiry is the Judge whose
decision is appealed from he may reconsider the evidence placed
before him when he first considered the matter without the witnesses
being called again, and shall consider such additional evidence as
either party may adduce, saving all just exceptions.

‘When the matter is inquired into anew, one of the matters which

~ the learned County Court Judge should in my opinion consider

is what the actual cash value of Mersey’s property within the mean-
ing of the Assessment Act is without regarding himself as bound
by the agreement of the parties in this regard.

The costs of the appeal to the County Court, and of the appeal
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to this Court should all abide the event of the new inquiry; that is,
they should be paid by the respondent if as a result of the new
inquiry the assessment of the property in question is reduced, and
by the appellant if it is not reduced, by the County Court.

Parxer, Currie, MacDonaip and ParrersoN JJ. concur with
Iwsiey CJd. :

Case remitied.

HETHERINGTON v. RCBERTS

Alberta Supreme Court, Appellate Division, Clinton J, Ford CJ.A,,
Hugh John Macdonald, B?&‘giril MIcBr;de. Porter and Johnson JJ.A.
4, 1868,

Yendor & Purchaser IV B, II] A—

Contract of sale of subdivided land — Purchaser eomplaining of
acreage — Vendor requiring completion — Telegram from purchaser
requiring acreage as if no subdivision or “can only start all over"—
Repudiation — Vendor replying agreement terminated — Whether
purchaser entitled to specific performance — P made a written offer,
which was accepted, to buy from V certain property described in
the offer as “Lots in Block 2 & 8 Sub: Glenmorgan Heights Plan 820
K.S. Property municipally known as Approximately 70 acres”. While
the property as a whole consisted of about 70 acres, it had been sub-
divided by V and excluding allowances for roads, parks and public
works, there were about 49 acres left for buildinipurposes. P had been
ﬁiven a e})lan of the existing subdivision before he made his offer and

e signed the offer (after V signed) knowing (in view of the insertion
therein of a plan number) that the land was subdivided. P subse-
quently discussed with V the possibility of getting the plan cancelled
and for a rebate in price in respect of an alleged shortage of acre-
age. V agreed to look into the matter but found it would take some
time to get the existing plan cancelled. Being under heavy pressure
from mortgagees and by reason of tax arrears he wan to get
the deal completed and consequently he telegraphed to P, who was
out of town, asking for immediate closing and indicating his will-
ingness to entertain a request for a price concession. P telegraphed
back that “unless you can deliver meventy acres per original con-
tract sorry can only start all over”, and he offered just over half of
the price previously agreed upon, payable on terms, and less than
h:nlf if cash. V replied that he accepted the telegram as termina-
tion of the existing agreement. Held, P had repudiated the contract
and V, having accepted the repudiation, was no longer bound.
EF‘reeth V. Burr, LLR. 9 C.P, 208; Meraeg Steel & Iron Co. v. Naylor,

enzon & Co., 9 App. Cas. 434; James Shaffer Ltd. v. Findlay Dur.
ham & Brodie, [19535) 1 W.L.R. 106, apld]

ArpEsL by & purchaser from a judgment of Cairns J., dismissing
an action for specific performanee, Affirmed.

8. H. McCuaig, Q.C., and D. C. McDonald, for appellant; W. G.
Morrow, Q.C,, and W. A. Stevenson, for respondent.

The judgment of the Court was delivered by
Huer J. MacooNaLp J.A.:—This is an appeal from a judgment






The lawyer as advocate

Rule 10

When acting as an advocate the lawyer, while treating the tribunal

with courtesy and respect, must represent the client resofutely and honourably within
the limits of the law.

COMMENTARY

Scope of the Rule

1. The principle of this Rule applies generally to the lawyer as advo-
cate, and therefore extends not only to court proceedings but also to appearances and
proceedings before boards, administrative tribunals and other bodies, regardless of
their function or the informality of their procedures.?

Abuse of Process

2. The lawyer has a duty to the client to raise fearlessly every issue,
advance every argument, and ask every question, however distasteful, which the
lawyer thinks will help the client’s case and to endeavour to obtain for the client the
benefit of every remedy and defence authorized by law. The lawyer must discharge this
duty by fair and honourable means, without illegality and in a manner consistent with
the lawyer's duty to treat the tribunal with candour, fairness, courtesy and respect.’

The lawyer must not, for example:

(a) abuse the process of the tribunal by instituting or prosecuting pro-
ceedings which, although legal in themselves, are clearly motivated
by malice on the part of the client and are brought solely for the pur-
pose of injuring the other party;*

(b) knowingly assist or permit the client to do anything which the
lawyer considers to be dishonest or dishonourable;’

(c} appear before a judicial officer when the lawyer, the lawyer’s
associates or the client have business or personal relationships with
such officer which give rise to or might reasonably appear to give rise
to pressure, influence or inducement affecting the impartiality of
such officer;$

{(d) endeavour or allow anyone else to endeavour, directly or indi-
rectly, to influence the decision or action of a tribunal or any of its
officials in any case or matter by any means other than open persua-
sion as an advocate;’

(e) knowingly attempt to deceive a tribunal or influence the course of
justice by offering false evidence, misstating facts or law, presenting
or relying upon a false or deceptive affidavit, suppressing what
ought to be disclosed, or otherwise assisting in any fraud, crime or
iliegal conduct;?

(N knowingly misstate the contents of a document, the testimony of
a witness, the substance of an argument or the provisions of a statute
or like authority;’
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(8) knowingly assert something i‘or which there is no reasonable basis
in evidence, or the admissibility of which must first be established;'

(h) deliberately refrain from informing the tribunal of any pertinent
authority which the lawyer considers to be directly in point and
which has not been mentioned by an opponent;'!

(i) dissuade a material witness from giving evidence, or advise such a
witness to be absent;

(i) knowingly permit a witness to be presented in a false or misleading
way, or to impersonate another;

(k) needlessly abuse, hector, or harass a witness;
(I} needlessly inconvenience a witness,

3. (a) The lawyer who has unknowingly done or failed to do something
which, if done or omitted knowingly would have been in breach of this Rule and discov-
ers it, has a duty to the court, subject to Rule 4 on Confidentiality of Information, to
disclose the error or omission and do all that can reasonably be done in the circum-
stances to rectify it. '*

(b) If the client desires that a course be taken which would involve a
breach of this Rule, the lawyer must refuse and do everything reasonably possible to
prevent it. If that cannot be done the lawyer should, subject to Rule 8 on Withdrawal of
Services, withdraw or seek leave to do so.'

4. Incivil proceedings, the lawyer has a duty not to mislead the court as
to the position of the client in the adversary process. Thus, a lawyer representing a
party to litigation who has made or is party to an agreement made before or during the
trial whereby a plaintiff is guaranteed recovery by one or more parties notwithstanding
the judgment of the court, shall forthwith reveal the existence and particulars of the
agreement to the court and to all parties to the proceedings.

Unmeritorious Proceedings

5. 'The lawyer should never waive or abandon the client’s legal rights,
for example an available defence under a statute of limitations, without the client’s
informed consent. In civil matters it is desirable that the lawyer should avoid and dis-
courage the client from resorting to frivolous or vexatious objections or attempts to
gain advantage from slips or oversights not going to the real merits, or tactics which will
merely delay or harass the other side. Such practices can readily bring the administra-
tion of justice and the legal profession into disrepute.'

Encouraging Settlements
6. Whenever the case can be fairly settled, the lawyer should
advise and encourage the client to do so rather than commence or continue legal
proceedings. '¢
Courteousness

7. At all times the lawyer should be courteous and civil to the court and
to those engaged on the other side. Legal contempt of court and the professional obliga-
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