IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK
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UNITED STATES OF AMERICA,; i
THE STATE OF NEW YORK, |
Plaintiffs,

e

V.

Civil Action No. 79-989

i
o

HOOKER CHEMICALS & PLASTICS CORP.;
O0XY CHEMICAL CORPORATION; HOOKER
CHEMICAL CORPORATION; OCCIDENTAL
PETROLEUM INVESTMENT CO.; OCCIDENTAL
PETROLEUM CORPORATION; THE TOWN OF
-LEWISTON; THE TOWN . OF NIAGARA,
(Hyde Park Landfill) = :

R

Defendants.
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HOOKER'S RESPONSE TO COURT ORDER OF JULY 10, 1981.

On behalf of Hooker Chemicals & Plastics Corp. ("Hooker")»

we reSPethully respond to the Court's order of July 10, l981.f?7

) That order solicited the pOSltlonS of the partles concernlng

the objections raised by the amlcus curiae brlef filed on June

30,,1981, by the EcumenrcallTask Force, Pollutlon_Probe,'and;fﬁl
Operation CleaneViagara ("gmig;#) | |

As dlscussed more fully below, Hooker believes that "~
the amici' S ob]ectlons are :B}gxﬂggg£33igg by the Stlpulatlonle)f,
and Judgment Approving Settlement Agreement flled January /
19, 1981 ("proposed Jngment"), and that the proposed Judgment

should be executed by the Court without further delay

,‘ .1-42.
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INTRODUCT ION

| ey
In their brief, the amici urged'thejCourt to disapproye

the proposed Judgment in this matter which has been submitted

o

by Hooker and four governmental partles and executed by gOVern-

mental officials representing the U. S. Env1ronmental Protectlon}
i

Agency, the New York State Department of Health, and the New :

) York State Department of Environmental’ Conservat;on.' The amlclr

assert that the proposed Judgment ;ncorrectly assumes that
the Lockport dolomite bedrock beneath the Hyde Park landflli
site provides an rmpermeable "bottom" and that, wrthout th;s
"bottom," chemicals (partlcularly 2,3,7,8- tetrachlorodlbenzo—
para-dioxin ["TCDD"]) w1ll migrate through such bedrock to »
the Niagara River and Lake Ontarlo. Accordlngly, the am1c1
-conclude, the Hyde Park wastes should be removed and re-entombedfl

in a clay-bottomed vault.

As we show below, the entire argument of the amicil'vf

is founded on the inaccurate premise that the Contalnment Program :

relies on the Lockport dolomite bedrock to provide an lmpermeable

ey,

- "bottom" beneath the site. _To be sure, nelther the amici nor;:

/’-.'—_’l/_—/_

their consultants. part1c1pated in the exten51ve dlalogue among
numerous experts that led to the proposed Judgment. However,

"merely reading the prOposed Judgment reveals that the 51gnator1es

—

did not rely on the bedrock to provide a "bottom,' but rather!ﬁ:

ey

included a number of provisions to address chemical migration. |
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in the bedrock beneath the site. Those provisions 1nclude'

e
an extensive survey' of.bedrock : chemlca% mlgratlon, the lnstalla-,
/ f’/ AT

'tlon of a bedrock barrier-collection: system, and the:ntml;zatlon

of' requisite remedial technology to address any unresolVed -
bedrock chemical mlgratlon’issues.t;e g :r;ﬁ;vaF;uur*

In these c1rcumstances, the alternatlve removal plan

S L T

‘..L
"o -

prooosed by the amici is clearly unnecessarg Further, aS%“.”

we dlscuss in .Section II: below, .the affddavits flledhby thei.

amici also,defgzitfggg;ggggg;ggmgzgl plan to be wholly 1ll-:f7

considered and unsupported -- env;;onmentally, technlcally, ﬁ,.

———

legally, and economically. - That plan cann@t be- taken serlously

—— ———]

and Hooker will'notabe-voluntarily associated with any remedialr

—— - - =

effort which includes such a plan. - = -

—

Accordingly, as discussed in Section III below, the“'

objections of the am1c1 do not requlre an evidentiary nearlng,'
and we believe that the publlc 1nterest would be best served
fby the expeditious execution and implementation of the propesed¥ﬁ#;
Juagment.. N | | P

I. THE PROPOSED JUDGMENT DOES NOT ASSUME THAT BEDROCK' -
: PROVIDES AN IMPERMEABLE "BOTTOM" BENEATH THE LAND- -
FILL AND FULLY ADDRESSES BEDROCK CHEMICAL MIGRATION.-

‘~ . '

"The proposed Judgment contains a detailed Svaege o

Containment-Program. Through this Contalnment Program, the

LY

’proposed Judgment addresses issues relatlng to airborne partlculat,-




:Rlver Gorge face, capplng and securlng the landflll, treatmen%

and dlsposal of llqu1d wastes, and past, present and potentlal

future I mlgratlon of contamlnants via surface waters, groundwater
in the 5011 (i. e., overburden), and gronndwater in the bedrock.:T”
The éﬂigi focus their Objectlons on only one dspect of the
Contalnment Program - whether the proposed Judgment adequately
iaddresses contaminants mlgratlng via groundwater in the Lockportg
dolomlte bedrock beneath the Landflll toward the Nlagara Rlver.
The concerns of the am1c1 relat;ng toksuch grotndwater

flow are addressed in two af‘;dav1ts. One of the aff1dav1ts

is by Dr. Edward Kleppinger; a chemist.L/ Wé understand Dr.'

L 1/ In hlS affldav1t, Dr. Kleppinger states that he is a "chemist
‘ py education." (Kleppinger Affidavit, 9 3.) Nowhere in the |
nine paragraphs describing his background does Dr. Kleppinger

mention any training or experience in geology or engineering

-- the crucial disciplines in assessing groundwater flow and

in de51gnlng remedial programs. Indeed, Dr. Kleppinger's

opinions appear to rest not on his training or expertise, . bu

rather on a telephone conversatlon with Richard Johnston,’aﬂ

geologist who studied the Niagara Falls area in 1964 and- i

whose knowledge about the Hyde Park landfill appears to con-

‘'sist solely of Dr. Krepplnger S oral representatlons to: hlm.

~(Id. at 97 40- -42.) : ' -

’
Ol

r. Klepolnger s afrldavlt makes passmng reference to hlS
lnvolvement in previous litigation against Occidental Petro-,r-
leum Corporation, of which Hooker is a wholly-owned subsi=- .
diary. (Id. at 9 10.) In that lltlgatlon, Dr. Kleppinger
and others were hired by attorneys for'the Mead Corporation ,
in legal action seeking to block a merger of the two companles.j{f

Footnote contlnued




'Klepplnger to belleve that “the’ Lockport dolomlte bedrock™ beneath
the Hyde-Park landfill is’ “"$ractured," that ehe~grouhdwatere”“

collectiOn.systems-haVe~béen?"misplaced;"’and3tha£'theaefofe
the systems will not lntercept contaminants- mlgratlng from"

the landfill. (Kleppinger Affidavit, 91°28; 31, 32))2 2/

e

"A second affidavit”to-the same effect’is: flled by

Grant Anderson, who states that He is a" "hydrogeologlst by

.,profe551on. a.(Anderson Affldav1t,-ﬂ 3:) VThe tprust of Mr.; {{
'Anderédn’S”concern~is:thatﬁfhe groﬁhdwate?*flowfeystemi"canneﬁé

be accurately analyzed from thé data" He has‘réGEewed:and-tgatg
- Hooker's coﬁSultant "should have drilled® ﬁere holes" around +

the” site, through the site, and- adjacent to the Slte S ;7}  

t(;g. at q9 29, 31.) Desplte hlS professed lack of data; Mr.'

ﬂAndersOnfﬁeverEheleSs opines- that contamlnants are mlgratlngrff
rom the landfill into the bedrock groundwater and believes:
-such contaminants "have already moved 50 feet below the rock

. surface," 500 feet northwest of the site. (Id. at g 52.)

by

Footnote continued ~-

Dr. Kleppinger and his colleagues filed affidavits<in. that
litigation alleging Occidental had misrepresented the exteht
of its-environmental~liabilities, including those relating

to Hyde Park. Occidental denied the allegations and they"

were never-adjudicated. Although Occidental dec1ded notito:
pursue its merger efforts’, certain-aspects of: the .case ‘con-
‘tinue to be litigated. See Mead Corporation v. Occidental
Petroleum Corp., No. 78=-241 (S.D. Ohio). 1In these circum-—i
stances, there are serious questions whether Drq- Kleppinger
can‘be deemed an "independent" consultant.” ‘{See Afiici Brief
p. 16.) : et

P iA
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. " y<“According to 4he amici, the Kleppinger enduAndersohf
affidavits‘revealua.fundamentg;;erroreﬁinfthe-interpretatioei
of~thefhydrogeologioﬁoﬁaracter;ofvtheesite *by-the. smgnatorles
' to the-proposed. Judgment a. (Amic1 Brlef, padL) Furthermore,
according to the. gglgi,vthe signatories:-have "focusded] thelr

'?

attentlon on: controlllng groundwater flow in the overburden"

and make "no:absoiute commitment- to undertake:any*remedialz

work in:the bedrock. (Id. at'p. 6.): <:v'g“§5;,_tgu-

water at the Landflll Slte occurs 1n both the Overburden and :

 oockport Bedrock‘Zone"rend-thati U ERAS

PRI

in the Lockport Bedrock Zone, ground-
water occurs in fractures or joints.
which are parallel to the bedding ..
planes, in other fractures or joints
which cut across the bedding planes
approximately at right angles to the
bedding, and in cavities formed by the
solution of minerals from the rock.

. Footnote continued -- S

'oursuant to a consent decree entered by a Mlchlgan state courte
That remedial plan, addressmng a site located hundreds of mlles~
from Hyde Park in a whqlly:different geologic environment’, is._
totally irrelevant to the merits of: the proposed Judgment.
See also 9 20, Response to Public Comments on Stipulation and-.
Judgment Approving Settlement Agreement, (filed April 3,.1981)
("Response to Public Comments").. However,. Dr. Kleppinger' s
ad hominem allegation (Kleppinger Affidavit, 9-68).that:Hooke
is "out of compliance” with its Montague remedlal plan cannot:
"stand unrefuted; no court has held,"or has evencbeen asked ta
hold, that Hooker is out of compliance with the remedial plan;
contained in the Michigan consent. decree and Hooker VigorOus;y

Footnote continued ==
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Limmediatel?’benéath%theiHYde}ParkalandfiLl iéﬁfractured;andyg

‘The crucial fallacy 'in the amici position is their::

-

J - * . . : . i y ’ PR
meisoonceptionxthat'the.31qnator1es«to the&proposed»Judgment

ifto contain the mlgratlon of chemlcals from the. landflll vxa

‘?bedrock grOundwater flow. Had amici or their consultants part1~
. T

rc1pated in the.exhaustive dlscu551ons 1nvolv1ng experts from

ieEPA;'the Statey, and?Hooker)=thelrimlsCOnceptlons would'have

:vbeen‘éuickly disspelled. However, the~fact'that;the~signatoriee
‘to_the pfSESEEE—EGE;;;;t did not'relylupon-the Lockport'Bedroogw
‘Lto provide an impermeable "bottom" is amply eyidenced'by toej':
many provisions in the proposed Judgment which address iesoesx

' relating to chemicai-migration via’groundwater flow in thefz:
bedrock. o B T e ‘ o
- ' Groundwater flows are. 51gn1f1cant because groundwater.

15 the mechanism by which chemlcals may migrate in overburden

oand'beorock» Accordingly, Paragraph C(l) of Addendum I of'34

the proposed Judgment provides that, prieg’tQ\Egﬁfgiil,gctiﬁ“f7

- . - - - ce . s

AL Lm ' . - Y : 2

'Footnote contlnued - I S -

- RN e N
- o Lo - 4. o

denles the allegatlon. To complete the record in thlS regard,
attached hereto as Attachment I is Hooker's response to the
letter from a State of Michigan official which was apoended
to Dr. Kleppinger's aff1dav1t as "Attachment D."
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$ i gooker w11h undertake an extensrve survey program toWdetermine -
A \ ; s ) _'-4)' .
:’"the areal and vertlca; extent" of chemicallmigretion froma”f;fi W
i e ; ‘ o ' TSN g A B BT R e
the Landflll Site. "ln the, Overburden and fhe Lockport Bedrock |

—— e py

Zone. As shown on. Flgure 6 of the proposed Judgment, survey

wells are to. be drllled through the Lockport Bedrock Zone along

st

ten vectors emanatlng in all dlrectlons from the Landflll.

Under the Vector bedrock suryey program, well dr;lllng must

contlnue untll no contamlnatlon is found at z ept 1n the

- approx1mately 100-foot thick, Lockport Bedrock Zone.
E M S AW o 2
e graph C(2) of Addendum I, ) Thus, the vector bearock survey

Tl e WD
(16 CC )/\L\/C ‘,;— ;/ ‘:_,/ ’.,‘).,.‘”‘\L'

to bedrock groundwater flows beneath the landfill, the Vector

bedrock survey will permit 1dent1flcatlon of potentlal paths"
e,

of'ruture mlgratlon. Remedlal efforts to address such ftture ¥&5

b

potentlal mlgratlon in the uppermost aqulfer of the Lockport 2y

Bedrock are descrrbed 1n Paragraph D(3) of Addendum I, whlch{bf
/\\_————-—————\______‘

sets out the design crlterla for a "Bedrock Barrler-Collectlon

System." As described in Paragraphs D(4) and D(5) of Adéendumf»
‘I, the design of the Bedrock Barrier-Collection System will

take account of the data collected during the aforementloned

vector bedrock survey and during "pump tests" made pursuant

/ 7 ’U“/,A/ T At : : ,’”fip
S LR R Sy dn
/S /(‘/.9/(/ Q’\J L/ W ’ »[/l» ;[/:’:‘I."-’m,. -\\»"L{}:J//'\v/‘ l\} D ;/ /\ : . 3 '/—\’g
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determlned that a system of purge wells satlsfles spec1f1ed

is v - N-’., o w,"' e 3 Eps .. =

des gn crlterla for the Bedrock Barrler-Collectlon System,:

~

A e S R s .
well system. If such purge wells do not satlsfy the de519n

’,crlterla, Paragraph D(S) requlres Hooker to propose a contalnment

Iy ] A ol
:.system, uSLng "Requlslte Remedlal TechnolOgY, whlch WLll
. O @%MJ& Uiy \Awé{iw '

qﬁw vfavéw&.%ﬂM'

fiha & ot o i i
'It should be'empha51zed that th areal foqatlon of TL

ﬂ the deSLgn crlterla.

spec1rled in the prooosed Judgment.' Rather, the locatlons

.Paragraph D(Bf.of Addendum I and the titles of these Figures:

" make clear. The actual areal location of the system w1ll be
' RS
determ*ned only alter ana1151s of data collected from the Vector

: . uwxo, \dtu\ C@ \§ Aguuy

:'survey and pump tests descrlbed above.

In these c1rcumstances ‘the ob]ectlons of Messrs.-f{f
Klepolnger and Anderson that the Bedrock Barrler-Collectlon

System will be ineffective, .because Of "misplacement" or other-

WU

wise, are clearly answered- by the proposed Judgment;-~Underh

-
LARe

2. B P S . v

3/ ° Pump tests will determine inter alia "f1low characterlstlcs" ‘
- and the "capacity of wells to affect the flow" of groundwate~ .
containing chemicals in the Lockport Bedrock Zone. - (See .

Paragraph C(6) of Addendum I.)

PR
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‘.'the proposed Judgment both the desrgn and locatlon of the'
R

o
- e

a;Bedrock Barrler-Collectlon System w1ll take account of data;‘

: s .) lL R . v L ) - lee o e P A | q - \-)4
. to be collected. , S : S e
CORL QN L Tannt Logy T RIS TSR LT
' The proposed Judgment also calls for the 1nvocatlon
e L YA SToomer LD, .
of "Requ;srte Remedlal Technology" 1n those srtuatlons where
- -t ~ - . [P N b -

the Bedrock Barrler-Collectlon System does not adequately address

- W . et PR

'f_elther the past mlgratlon of Hyde Park chemlcals ln the bedrock

- . e I A R .-

- or future potentlal paths of mlgratlon.‘ Paragraph C(7)(b)

o

of Addendum I orov1des that, 1f data collected pursuant to

=
PRI aa - e e w2 [ PRI

he arorementloned bedrock vector survey reveals chemlcal mlgra-

¥

- _,,_‘_‘-. B v\: - -—

tion "ln the reglons of the Overburden and of the Lockport

Bedrock Zone not addressed by Paragraph D“'(i e., the Barrler-

Lo . o

_Collect*on Systems), Hooker shall lnltlate a study to "determrne~
« e

'what Requisite Remedial Technology, if,iﬂli~ls requlred" to

address the situation. Under Paragraphs C(8) and C(9) of Addendum

-I, the study will be revrewed hy EPA/State, dlscussed by the

PR

partles, and if the partles agree about the need For addlt;onal;

¢remed1al actlon, a stlpulatlon to such efrect Wlll be flled

var . p

~and action lnltlated. 1< the partles do not agree, the dlspute.

.resolutlon provisions of the proposed Judgment w1ll be trlggered

o~

‘:and the 1ssue\resolved by the Court as descrlbed in Paragraphs

4(c) and 4(d) of the proposed Judgment Under these or0V151ons,,;f

et

the Court may requlre Hooker to 1n1t*ate remedlal ‘action utlllzrn
20N

g:

.

"Requlslte Remedlal Technology" where such action is necessary

to protect public health and the environment.



~concern1ng ‘bedrock- contamlnatlon.;;qié.,“ BTN, ;&z-t,‘;gu
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-In vlew of the fact that the proposed Judgment addresses,

}'i"

chemlcal migration in the Lockport dolomlte bedrock, the concerns

et e

ralsed by the.amici about.the presence of TCDD_ in Lake Ontarlo
appear moot. However, to be fully-responsive to the Court s.wh
order, we briefly show below that this concern of the-agigi~ﬁ
pis both overstated and inapprooriate to a consideration of
‘the merits of the Contalnment Program of the proposed Judgment

The amici acknowledge that "it is impossible to predlctA'
'the eZfects of dlsperSLng the chemlcals from the Hyde Park

landfill‘site." (Amici.Brief, p;bll.)f‘Nevertheless,;theirf

orlef then proceeds to engage in a spate of such predlctlona
wholly unsupported by the affidavits they cite. In(th;s_xggardZ j\

it is interesting to compare the emotlon—laden rhetoric of

the a;":_;;:e:#;:th_t;e—;tate;e;t;_of\thezr_cohgﬁTtTﬁg‘tox1cologlsts#”
; ‘ : L e
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Douglas Hallett4/ and James Allen., - , )
N The;Hallett and Allen affldav1tswareuh§ih conce;ned
'Wlth the chemlcal TCDD. Althouzhfex;resslné concern about ‘
TCDD contamlnatlon,s/ DfT Hallett statez\that TCSB concentratlon
vV P : -;__ SR W e,

1n Lake Ontarlo Herrlng Gulls have decreased at least ten fold

-~ I
vt = - . a Y
A 3 Ry - NN

1n the last decade and 1n fact, are "belng cleared from the‘<

-

Lo .:‘. . IS GIVS! ¥ S
1ecosystem , (Hallett AffldaVlt, EXhlblt B, p..9. )?{ Dr. Hallett

Ve Lo D - L\J FRDREN o 1-.1 R

. also devotes several oaragraphs of hls affldaVlt to speculatlon

.‘.v [ A 1.-‘ . x. o »1 g ~", ‘:_ - .‘--l.

about oossxble sources of the TCDD found in Lake Ontarlo Herrlng

FY

Gulls.ﬂ The Hallett affidavit does not allege that TCDD has been

detected in groundwater'beneath the: Hyde Park landflll s;te or

B o T L

4/ Dr. Hallett is an employee of the Canadian Government, but
his statements on behalf of the amici are not made "as a
ER representative or employee of the Canadian Government."
S - (Hallett Affldav1t ﬂ 2.) . :

5/ The Hallett aIfldaVlt (ldu at ¢ 36) is also crltlcal of -t

T oroposed Judgment for using trichlorophenol (TCP) as:a
"surrogate chemical! for TCDD for air monitoring. This
criticism is refuted by an earlier paragraph of Hallett's
-own affidavit which acknowledges that the source.of TCDD
found at Hyde Park is Hooker's "production of 2,4,5-trichlo-

~rophenol" (id. at 9 28). (emphasis added). In fact Dr.
, . Hallett relies on this very "surrogate" in assessing TCDD':
’ trends in Lake Ontario:. ' (See Id. at 99 8, 10.) The: other

objections to the air monltorlng program which the amici
raise (Amici Brief, pp..30-32) appear founded on the un-.
‘verified letter of an equipment supplier (see. Appendix:I- of.,
Amici Brief) and, in any event, are.completely addressed by:
the Response to. Publlc Comments, sugra, at ﬂﬂ 61n 102-04,

8/ Spec1f1cally, Dra Hallett reports that from l97l to 1980 QTCDD
concentrations "decreased throughout this period from 800-. . .
1,300 na/kg [1 e., parts per trillion] in the. early 1970's
to 68 ng/kg in 1980." (Hallett Affidavit, Exhibit B, p. 9.

Indeed Dr. Hallett believes that TCDD levels in Lake Oontario
gulls and fish "will likely decline to the 'basellne' level"”
within 5-7 years. (Id.) e
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;that TCDD is an "ubqultouS contamlnant, ;_,e;, that TCDD Ls

ia multi- source chemlcal found. throughout the epv1ronment. J!

‘at pp.

on non-human primates..hDr. Allen makes,nb‘effort whatsoever'

.-ron tne ecosystemifand TCDD | concentrations are shortly expectedh

,toldecline to the "baseline” level.l Thus, the matter is belng

~addresses all‘sources of chemical migration froq‘theygyde Park’

-~ . f

e AN T ) (RN

- 13 =
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- .

the waters of -the Niagara Rlvere In.addition, Dr{j»[ff

.oexpressly recognrzes that 1nc1neratlon of munlclpalvf

-F

of TCDD; _indeed, Dr. Hallett acknowledges the "hypothesls"f

o ——

7_95) o . \‘.' . . - ‘ ) . » “ N It‘»:{:".:‘:‘i

- H i 3 . :
W - . ‘ . Lo, e - e Y i) [T

to relate these results to human belngs or to the efflcacy
of the Containment Program, and none are readily apparent.r'

Wwhatever the merits of the toxicological hypotheses

relating to TCDD proposed by Drs. Hallett and Allen, they are'

—_ .

irrelevant to the meritswof the proposed Judgment. According*”
- - N ,/————- .

to the amici's own. consultant TCDD levels in Lake. Ontarlo

-

haVe fallgh’te;\gold in the last decade, TCDD is "belnc cleared“

—

resolved without‘reFerence’tolthe proposed"Judgment._ Moreover,;g“

~ 3

becaﬁs’*tne Containment Program of the orooosed Judgment fully?

landfill, implementation of the proposed Jddgment can onlyff“

hasten the day when such resolution is achieved.

e T

o~

o T AL P
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II. REMOVALTOFIWASTES.EROM THE HYDE PARK ~ . iy
LANDFILL SHOULD NOT BE SERIOUSLY CONSIDERED.

t 2

. - o y o : : »
O G A T l ‘
) Perhaps the most startllng suggestlon of‘the aml i

. - " . ot P 2 S £ SR U T

is thelr proposal that Hyde Park wastes should be "remove[d]i

]

e L S T
and reeentomb[ed]" in a secure clay vault, (Am1c1 Brlefa =§

.";: _gr‘l.. . S \.\‘ - . AJ R f’

-3.) Thls extreme proposal lS based solely on the Klepplnger~

‘.-

. < pl YN oL T N T S

,.Anderson hyoothe51s%that groungmatgr t%oyuln“hedroStheneath;
the site is hot adequately addressed ;n_the prggrag and that:

S . . e UL Al 3 R

the.resultlng mlgratlon w1ll cause env1ronmental harm to theg
i . LrE NN BRIV S e “»2" LA EAN o ._f,(-
Vlagara Rlver and Lakenontarlo;( Even 31th§ut refere?ge to
PR — T - i AR, L. oy 3 '.},'3,,

~such unsupoortable assertlons, the ve estlon that the
L —— ”‘3 SRR RARE

Hyde Park- landfill 51te and 1ts chemlcal wastes can srmply

J LR

- - PR = e .

=x . St yore PO i

be "dug up and carted away" as an expedlent and respon51ble;§{

——

- solution to such a hlghly technlcal problem ev1dences the lnade—
T — y)
fquacy and naivete of am1c1 s analysis. It is obv1ous to Hooker

—
K

that amici and their consultants have not glven the ‘same thought—”

ful attentlon to thlS matter as the multltude of experts who

‘vlabored for over. one year in developlng the Containment Program

of the oroposed Judgment.

Yoo 2 ] :
. 2 . L
'

For example, lt lS not at all clear what materlals ﬁﬁ

the egmici propose to remove from the Hyde Park land 1ll At

ve

Hyde Dark approxrmately 80 000 tons of waste were Iandfllled

P = . Deh - ~
.

I 1
in a 15- -acre srte over a 22 year perlod The proposed Judgment

§s - e ey

D) LT LgR :

recognlzes that the wastes are 1nterm1ngled w1th the surroundlng

= . . A oo bl
S el Tal ISR e, AN T r W

5011 and, accordlng to the Anderson affldav1t, waste re51dues
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SOAfeet below th@ugurface_of

_Ehe amici proposal is completely smlent ‘as to how all of thlS

-fmaterlal would be removed,.where this materlal would. be: redew

&
B
<

pOSlted whether local government permits could be/obtalned for

new 51te, how Long such:a procedure would take, what, the cost

, -

I.

Tera

eIreCtheneSS of- such a program would be, or how- dlgglng up}ﬁ

and transporting thlS material- would impact.on nearby employees,i

residents,. and the env1ronmentfu-. o _ ¢JQ

The amici thus do not offer a shred of eVidenceithat

removal, transportation, and redeposition is elther technlcallv

or legally feasible, cost effectrve, or env1ronmentally responsi

g

ble.i/ These'deficiencies are exemplified by the contridictiOR
of Dr. Kleppinger's affidavit. That document.progose§;:emoVai

df‘the wastes to a "clay vault (eyen adjacent to this s;te)f;”.

(o9

with a prooerlyvpreoared clay bottom" (Klepolnger Af‘ldaVlt ﬂ

hOWeQer, three pages later the document (1d at ﬂ 52) concedes

’
. .. . - .
~ . . . . - P P

g I

[ . . - . PR

1/ e understand from the Amici Brlef (p.,3) that ﬂhey do not

i press the contention that Hyde Park wastes should be remQVed
and destroyed via incineration. Accordingly,- 1tv$s unneces-
sary to discuss Dr, Hallett's statements concerning the -in-
cineration of mirex and TCDD (see Hallett Affidavit, 19 43-30)
to challenge Dr. Hallett's manifest lack of expertise in: this .
area, or to explain Hooker's technlcal and environmental -¢
objections to any such plan. ;
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o It is important to*iecognize‘that clay
is.. not impermeable;, It isysimply.less
permeable than other materials such as .
-:.sand, .Clay will: transmit significant . .z
amounts of water when the area of clay '~ -
- is-extensive and.when: the hydraulic
head across the clay is Significant.. _
,A . - v,[ . c . & R L
other words, by Dr. Kleppinger s own admiSSion, the "clay§

¥
5
Y

L v
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‘vault" which he and the amici propose would not be ,mpermeablelﬂ

N Sl

B

«and therefore, any new Site in the area would also appear

o -

L N . RIS Y R SR

to reqUire extenSive collection, maintenance and monitorlng
- r' - - ) - - TNt L S

systems.. The amlCl do not explain how the conflicting statements

o ik B - - ¢ ‘.

in tne Kleppinger af‘idaVit can "be reconc11ed }“git@

Finally,lit should be noted that in the complaint

e S e oamen

wh cn initiated the instant action, the government s proposed

":re ief was grounded on in. Sltu remedial efforts...See ﬂ 80A,

¢

Complaint for Injunctive Relief, Restitution, and CiVil Penaltles
(filed DeCember 19, 1979 by the United States). Had the govern,
"ment pressed for waste *emoval proposals along the lines prooosen

fby the amiCi, Hooker would have immediately Eggected settlement o

as a viable option in this caSe -~ and would not have deg‘ted

considerable resources since December, 1979 ‘in seeking to

recolve this action short of litigation. The brief of the
Y — /\_’——‘_—“-‘

amizi adds nothing new to this'issue, but rather merely confirms

Hoc&er s resolve not to be voluntarily assoc1ated with a iﬁli'

’remedial effort which includes a technically and enVironmentallXJ

P o
e —

ill-considered plan to remove Hyde Park wastes.




III. . THE PROPOSED JUDGMENT AS. PRESENTED IN THE RECORD
" BEFORE THE" COURT IS™ BUFFICIENT FOR COURT REVIEW'

... . . AND APPROVAL AND DOES NOT REQUIRE ANY FURTHER

7" PROCEEDINGS. "% i< it ”ﬁ#

I TN i A PR LS rn;;:r \Mi@gs

the DrOposed Judgment._ The am1c1, c;tlng the alleged 1nadequa

-cres 1n the remedlal ,program, urge the Court to reject the

Newwadl 0 Ee AL ekt Ry

and to conduct a "fact flndlng“ hearlng,\ As discussed abovej‘

’*the am1c1 S ob]ectlons to the proposed Judgment on technical

grounds are not well,ﬁounded. Equally SLgnlflcant however

is amici's failure to set forth the proper legal standards

' of the proposed Judgment.

g/‘ The amici propoSe the appointment of Richard Johns:on, a“

geologist employed by the U.S. Geological Society. (Amici ;
Brief, p. 27.) The parties have previously explained why they

‘believe the appointment of any expert at this time to be un-
necessary and potentially counter- produculve. See Response .
to Court Order of . February 12, 1981, pp l 9 (flled March 17,
,1981) ‘ g N
¢ . wQ\, .
9/ We understand the amlci “to challenge the lawfulness OF the
‘ oroposed Judgment only:insofar as it relates to a 1903 Bound-
ary Waters Treaty and a 1978 Great Lakes Water Quallty Agree-
ment between the United States and- Canada.‘ (Amici Brief, pp.
33-35.) “This challenge is frivolous: The Canadian Governmext
is not a party to this action and there {57 ho eV1dence that o
believes the proposed Judgment to be-unlawful. ,'Indeed, a Joaa,~¢
Unlted States-Canada report’ by the Internatlonal Jornt Commls~“'
sion spec1f1cally stated it was "pleased to. pote submi;slon
of the proposed Judgment (see Response’ to Public Comments’i
supra, at q 54) In any event, as the Court 1tselr noted

_ appropriate forum to resolve
v lations; such matters should be addressed and resolvedfthroughn

w tne U.S. Department Qﬁ State and its counterpart -in Ottdwa. '
" _ TS tace ala l;‘.;; t..uuntg_—Lqu'g _}_Q ;thwk




. cert. denled 427 U.s. 9llr(l976) Accordlngly,'ln areas: of ng

'lmnortant oubllc DOllCY questlons, a proposed decree upon consent

‘of Alexandria, 614 F.2d 1358 (5th Cir. 1980); Williamsburg Fair

the law where important public policy considerations are‘involved,

‘courts nave artlculated spec1flc standards to be applied in.

Y

e e n e s ke ‘-.. . ‘-—'n

favorlng the voluntary settlement of lltlgatlon - espec;ally

e L e o el - [ PN .,,,,. B Yo [

e e D T o v -

in cases 1nvolv1ng complex technlcal legal, and factual lssues,
: N . o ‘ L .

Metrooolltan HouSLng Develooment Corp. V. Vlllage of Arllngton

Helghts, 469 F. Supp 836, 846 (N.D Ill 1979), aff'd 616

F.2d 1006 (7th Clr. 1986);'Patterson V. Newspaper & Mall Dellverers'

3

Union oF New York & vlclnlty, 514 F. 2d 767, 771 (2d cir. 197sy¥1
— o L

Cewdes o UA LGl ai -’ M v

\" "‘Dk . ")"" . = :':‘ ; ‘S' N /, '\

< -

carrles w1th 1t a presumptlon of valldlty and lS overcome onlyglf

. . Sy -

unconstltutlonal, or agalnst publlc oollcy
. L C‘_,

b

Honsigg Committee v. New York City Housing Authoritv, 4501F,

Supp. 602 (S.D.N.Y. 1978). As a result, in those areasaoff

such as environmental, antitrust, and Civil,rightsAlaws,,the.yff

the rev1ew or settlement.

In their brief (pp. l4, 21), the am1c1 allege that

"there are no cases settlng standards for review of env1ronmental

10/

consent decrees," and they therefore refer the Court to "other

. 5 da . . e e
- g 5T
T .. . - K .

. k . &y

Py - EERI e o g
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10/ The env1ronmental case of Village of W1lsonv1lle v.. SCA - T
Services, Inc., discussed by.the AmicivBrief: (ppz; 21-24),l1is ¥
wholdy 1inapplicable since it-did not. involve:ra prooosed settle-
ment. On.the contrary,.the defendant's remedialrplan in that |
case was opposed by the State of Illinois Attorney General,
the County, and the municipal government. Here all governmen-
tal parties are signatories to the proposed Judgment.-A:j;g




e o LoLnaEs et 19 = -

¥ e PRI . R Y ek POSE Jo

flelds such as antltrust and c1v11 rlghts law"

o . n,-\ e «\. e '-;.-.
concerns are also 1mportant. 1/~ In fact, at least one court has
L AL BIgE PR R T T DU e plnE ”"
extensrvely con51dered the standard for rev1ew1ng env1ronmental
e .' "‘ r(\ T . . g "

e e . )\

consent decrees.. In Unlted States V. Ketchlkan Pulp Co., 430

-~

F. Supg 83 (D Alas. 1977), the court recelved a proposed

20T a0 5o

settlement between EPA and the defendant whlch was challenged

“.J".J ) . _A LS

by env1ronmentallst lntervenors. The court exten51Vely consxderad

- LT RS '“_.‘.J‘ - R, C. . ot N : M e

the jud101al standard of review in such c1rcumstances and concludedf?
. Ol ; e gLt . i

that "the approprlate

-.-,‘. e . Sy

whether the decree adequately protects the publlc lnterest and

TN -~ e o

- - T LIS e

is ln accord w1th the dlctates of Congress. Id at 86l c;tlng
= e B o SE R T

Patterson v. WewsDaDer & Mall Dellverers' Union of New York &

=

Vicinitv, supra. Although the Ketchlkan court recognlzed ltS

'obllgatlon to review carefully the prooosed settlement and'not

- to act as "a rubber stamp," it held lts role was not to exp

all of the legal and factual issues as 1f the matter were belng
heard at trial. Thus, the court ruled that ln rev1ew1ng‘an er
vironmental settlement, "it is'not_necessary to hear alleoﬁdtheﬂ
evidence" or even to "require‘a factual presentation to support;
,every decision reached by the’goyernment."u.lg.

N . e . "

11/ The Am1c1 Brlef (op. 17, 20) c1tes two cases ;n support of
the proposition that the Court must-take into con51deratlon Q
the interests of non-parties in dec1d1ng whether the proposedt
Judgment is in the public interest. The first, Traffic Execu-
tive Ass'n - E.R.R. v. The Long Island R. R., 627 F. 2d 631j‘*vv

Footnote continued —7v

s ab,
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Nor are there any dlfferent standards of 3ud1c1al
CLTh N oA, o / R ..g»L'

review of settlements ln the_flelds of c1v1l rlghts and antltrust

S .= xr ~?

P -~ . .- =

law to whlch the amici refer the Court. 1In a c1v11 rlghts case

....':--' o E J\-u. —a e ,'-'-

e

ot P, Ll -

aagreements. Alrllne Stewards Local 550 v. Amerlcan Alrllnes, 2

.. et 2 o i a
he

. F.2d 960, 963 (7th Cir.), cert. denled 439 u.s. 876 (1978) +.% € ;g
.o - . R

SEC V. General Host CorD., 439 F. Supp. 105 -109 (S.D,N.Y.o197z)

" P ——n .-,,,.uju... B

factual claims and legal heorles in lltlgatlon.‘"),

court has ruled, in rev1ew1ng the settlement terms of a housxng.

discrimination case, that it should not "inguire into preglse

[SRN

Footnote contlnued -
(24 Clr.vl980),'involved‘the'special circumstances  of a“oro--
posed ‘class settlement in which there were no: governmental =
‘parties to protect the public interest. The-court in that
case expressly recognized the broad discretion of the trial .
judge in reviewing such settlements, holalng that "[a] dis-"
trict judge's order approving or disapproving a troposed class
settlement will not be overturned on apoeal unless there is a.
clear show1ng of - abuse of dlscretlon - Id. at 633 (emphasms*

G | added . D ) T

4 c . .
e ' o ) : - O CEPE A e

The amici similarly’ rely on an antltrust case1‘Un1ted States
Automobile Mfrs. Ass'n, 307 F. Supp:..617 (C.D.-Cal. 1969), " e
aff'd in'part and- dismissed in:part, 393F'U, S<€248 (lB?O),N}\,g~V
suggesting that the court may properly consider in rev1ewingV
the adequacy of the proposed Judgment whether-the rights of‘”

third parties are "jeopardized."
the decree to have no adverse lmpact on non-parties, seeklng

P TS IE W S

T N




ﬁhé "public”interest."

court must, of nece551ty, take cognizance of the fact thatjthe;

for protecting the public 1nte:est. As the court stated-

tHé=settlement-of

de;Objections to the'pfdpriety of the éehsent‘decreefﬂ United
7»5«}—‘
States Wi Amerlcan Instltute of Real ‘Estate- Aporalsers, 442 F.

Supp. 1072, ‘1074 "(N.D. I117 1977) see aiso Metropolltan Houalng

Ax:

DeVeioemeﬁt corp. V. Vfllage of Arllngton Helghts, suora, at 847

This same.étaﬁdardtapéfies‘iﬁ‘the;antitruﬁt'fiéldﬁt07

“See 15'U;S:C‘”§ 16(b)~(h)”? The Nlnth

660 (9th Cir. 1981), that ln satlsfylng thls mandate, the dlstr
governmental partles have also been entrusted with responslb Lit

We cannot agree that a district court should
engage in an unrestricted evaluatlon of what
rellef would best serve the publ*c. ‘

The balancing of competlng ‘social and
political interests affected by a proposea
antitrust consent decree must be left, in
the first instance, to the discretion of
the Attorney General. The court's role in

~ . 3 . . o

; BT o R ’ k ~,

. L A oo
Footnote‘contlnued - v s i ny,_g;g;

[

. Jx Pl 5 6 -

of, such entltles o prosecute thelr own’ clalms.
In the same manner, the parties "to the" proposed uudgment
have spec1F1callv protected the legal rights of non-parties:
by providing in Paragraph 5 of the proposed Judcment thatih
the "Judgment shall neither create nor affect tre rights:
of persons or entities who are not parties to tlis actlon?



o ‘ E;otectlng the public interest is one of
.~ -t rr.vWinsuring ‘that ‘the governmernt-has not~breached
its duty to‘the publlc ln consentlng;to the

Lo L ~ decree LaCl [ e = - ,l.J.

LAl

1d. at‘ass'(citatiOnstomftﬁed)fxemphasis~added).?~51milarly;?in

réviewing 'a proposed antitrust®settlement, 'a’-court in this f

holdlng ‘that’ the "government is nowhere - requlred to provrde

the court w1th materials which might "be necessary or approprlate

at-a trialmon<the=mer1ts, “and--that in: light of the~£il: ngs

..-\'

maderduriné the public COmment‘process,m"an ev1dent1ary hearlng

and the substantial’ oreoaratlon ‘that 1t would enta;l wouldli

-Slley delay the entry-of the final judgment W1thout any commen—

surate benefit to the court or public." United*States V. Agri—

Mark, Inc., 512 F. Supp. 737, 740 (D. Vt.’1981).

In short, neither environmental case law, nor any -
other public policy cases to which amici refer the Court, support
the amici's request for a fact-finding hearing. Where as in-:

the present case, the hydrogeologic, enginéering, and environmental.

‘issues raised by amici in- support of this request were thought: lLYﬁ

considered by the signatories to the -proposed Judcment'and

_are re‘lected in the Dropo ed Judgment 1tself, such a hearlng

~ ’

would merely delay execution and lmplementatlon of the proposed
Judgment without "any commensurate beﬁéfit"'to'Fhemg?prt of:j
the’public;-‘We therefore urge the Courﬁ‘éb denf»the gm;gi request
for a fact-fiﬁding hearing and to execute the proposed Jﬁdgment i

without further proceedings.




| spectfully urge the Court to do so. .. .. w;;

ety
preag s T .
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“o5a 'Thexohjectionsgraisedsby,the:amici:are fully addressed
by the proposed Judgment ¢ - Further proceedings are therefore un—
necessary. We believe that it is in the publlc 1nterest for the

proposed Judgment to be. executed wlthout further delay and we re-_

J)'

RSO fif;f{ ;
ASEREDIN . A3 e
Respeotfully i&bmlt ed, BN

1= S e ok

el 5L

. -,.-

: 32 E /m
Thomas H. Trultt, Esq.
Keith S; Watsaon,. Esqg.
. WALD, HARKRADER:&.ROSS
1300 Nineteenth .Street, N.W,
Washington,: D.C. 20036 . :
(202). 828-1200 7., PRI
’ EREAPIC LA Jotall
- Louis Nizer, Esqg.
George Berder, Esdg.
PHILLIPS, NIZER, BENJAMIN,
KRIM & BALLON )
40 West 57th Street =
New York, New York 10019
(212) 977-9700
Dav1d K. Floyd Esq. L
William G. Gisel, Jr., EsqQ.
PHILLIPS, LYTLE, HITCHCOCK, -
BLAINE & HUBER . . :
3400 Marine Midland Center
Buffalo, New York. 14203
(716) 847-8400

'B;,'Z bk Tu a;;

Keith S. Watson

' ZA'.A

Attorneys .for Defendaht L
Hooker Chemicals & Plasrlcs CorP

July 24, 1981
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is’ for Hooker's plans and specifications for a purge well system and not the DNR!
‘Thus we take exception with your statement that the demonstration p°r1od has bEw i

“As Hooker indicated in the letter of June 1, 1981fto R. J. Courchaine, . some of“’

,that Hooker is concerned with deve]op1ng the most cost effective method of des1gn-*7

‘can appreciate the MDNR's concern in minimizing the assumptions, but to attempt i’

D RV A ety AN

v :] é’ﬂ B E lemy , | ATTACHM_EN'I; I "

345 THIRD STREET, BOX 728, NIAGARA FALLS, NEW YORK -14302; PH

p T B

;'o,‘§514}5{"3;;_ " " June 26, 1981

Howard A. Tanne¥, Director
Department of Natural ResourcesP

Stevens™T: Mason-Building - 75— %;?7,'f ,5;:',,‘  ;‘ .

Box 30028 e sem

Lans1ng, M1ch1gan 48909 ? ¥ ’

' Item - Page Paraqraph Requirement ER
52 . ]4 .. -XVA . . -Submit Plans and Spec1f1cat1ons for a

i P \groundwater purge system. T
.:g- ST ge.ent gL an b i ;;; 5 3@1:_1 3

Dear Mr. Tanner LT B "utt S fq:; “;u.ie: L ‘e,d

ThlS is to acknow]edge your 1etter of June 8 3981 on the above requ1rement
In your conc1ud1ng paragraph of-this letter.you ‘indicated that "the demonstration
period required by the Consent Judgement began as. of April 8, 1981 based op the “#:\ -
purge well system approved in your letter of that date. However, your letter-and.s

approval of April 8, 1981 was predicated upon six conditions which we cannot
completely accept The demonstration period required by the Consent Judgement

gun.

the conditions of your April 8, 1981 letter were acceptable to Hook2r, and it

~was suggested that the d1ffer1ng technical points. could hopefully be resolved atv‘ff

a meet1ng on the technical issues. It is hoped that this Tetter wi' 1 reso]ve
the remaining issues re]at1ng to the purge well des1gn and demonstr1t1on.i

The spec1f1c ‘conditions in’ your letter of Apr11 8, 1981 are reviewe! below with |
Hooker's specific reasons for acceptance or. reJect1on. It should be recognized

ing and demonstrat1ng the purge well system, as requ1red by the Consent Judgement
Hooker recognizes certain assumptians have been made in the des1gn of the purge
well system. We take issue with the statement that they are incorrect assump- "
tions until they.are. poss1b]y proven to be incorrect by field demonstration. ‘We

to completely e]1m1nate any assumptlons is. unrea11st1c and proh1b1t1ve]y expensiue'

In addition the Consent Judgement anticipated that the system will be based on
assumptions and then demonstrated to prove the correctness of the assumptions.

In reference to the cond1t1ons of your 1etter of Apr11 8, 1981:

> -



7Howard A. Tanner, D1rector

4. - Requirements for materials of construction were accepted as specified by

"6;-~.F0110w1ng the testing of the individual wells, the entire system u111 be'

R X XA ¥l

- that chemical monitoring also be utilized to demonstrate the effectiveness. of.

+ " ing White Lake with the three (3) monitoring wel's, WN-7, GM-3-and Pa as shown

. in W. Walker's report of November 18, 1980. We’ consider these wells, installe
. on land as specified-in the Consent Judgement to be better situated for chemica
- monitoring of the quality of the water entering. White Lake than the MW wells:

- we would expect these well samples as well as the water of White Lake to exhitit
5we request that the DNR approve Hooker S purge well des1gn and mon1t0r1ng system

- as described above and in prev1ous submissions to permit the purge we]] demonstra—e
‘tion to beg1n.‘ 2 T

| June 26, 1§8v
Department of’Natura1 ReSOurCes o . Page,23

{ Hooker agrees -tp_conduct a pump test on each of the three (3) purge wel]s‘
Lfori&imjnxmumdafythree (3) days with the rest of the purge system shut down

“The cone of 1nf1uence of-~each .individual:-purge. well shall be demonstrated
by measurement of groundwater levels in observation -wells during the test
period.

3. Observation wells sha]] be located around each purge well us1ng exxst1ng
or new wells as indicated for purge wel] Pc on“Figure 1.

. -the DNR;and as. 1gd1cated in our letter of June 1, 1981 to R. J. Courchaine.

5, ”ﬁObservat1on we]]s w111 “be‘screened to the bottom of-the aqu1fer.

" operatéd and field tested in conjunction with the carbon treatment system
~ pursuant to. the 18 month demonstration period specified in the . ... %
Consent Judgement. —Nater-table measurements around the. purge well system
" will be measured to demonstrate the“hydrauﬁﬁc impact- of "the. purge well :
system on the contaminated groundwater as moWitored according to our p]an
. as submitted to W. Walker on November 15; 1980 and modified by R. J..v ;
. ‘Courchaine's 1etter of April 23, 1981 and my letter of June- ], 1981

Before a ‘demonstration of the purge well system can begin, there must be agree
ment on the method for m0n1tor1ng the effect1veness of the demonstrat1on,

l-} ""- ‘Ah

The hydrau11c mon1tor1ng of the purge*weTT system w111 be a’ good measura;of the
effectiveness of the purge well system.” However, -the Consent Judgement requires

the purge well system. Hooker will monitor the quality of. the:groundwater’ enter

(stab wells). The stab wells are installed in to the sediment of the lake, 'and"

a. cons1derab]y de]ayed response to the c]ean groundwater enter1ng Uh]te Lake.

. —

'
"L.‘ .-

If you or your staff have quest1ons on the above submﬁsswon p1ease ca]l me at
7]6/278 7003. |

o Ce e e e . e e e e
. . - . b\"-

‘Ju: Chee T SR ReSpectfull S e e 2
B E¥g oy N Z; ol L FETR

| - Aohn R. Nichter
; . o A “iw... DOperations.Manager
W 3 S vorats enoner - Special, Env1ronmental

Ve
feo gt




I hereby certify that a copy of the foregoing Hooker's®
Response to Court Order of July 10, 1981, was mailed, postage»

~prepaid, to counsel for all parties to thls actlon, thlS 24th

day of July, 1981.

Lo PR
S — - Toem =t

A s

Keith 8. Watson

One of the Attorneys for
Hooker Chemicals & Plastlcs Corp
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